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Presidential  Documents 


Title  3~“ 

The  President 


Presidential  Determination  No.  97-21  of  April  24,  1997 

Use  of  Nonproliferation,  Anti-Terrorism,  Demining  and  Relat¬ 
ed  Programs  Account  Funds  for  the  U.S.  Contribution  to  the 
Korean  Peninsula  Energy  Development  Organization  (KEDO) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1),  I  hereby  determine 
that  it  is  important  to  the  security  interests  of  the  United  States  to  furnish 
up  to  $25  million  in  funds  made  available  under  heading  “Nonproliferation, 
Anti-Terrorism,  Demining  and  Related  Programs”  in  title  II  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1997  (as  enacted  in  Public  Law  104-208)  for  the  United  States  contribution 
to  the  Korean  Peninsula  Energy  Development  Organization  without  regard 
to  any  provision  of  law  within  the  scope  of  section  614(a)(1).  I  hereby 
authorize  this  contribution. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


[FR  Doc.  97-11686 
Filed  S-1-97;  8:45  am] 
Billing  coda  4710-10-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Feder^  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
5  CFR  Part  3801 

28  CFR  Part  45 

RIN  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Justice 

agency:  Department  of  Justice 
(Department). 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Justice, 
with  the  concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing  a 
final  rule  for  Department  employees  as 
a  supplement  to  the  Uniform  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Uniform  Standards) 
issued  by  OGE.  The  regulations 
established  by  the  final  rule,  which 
adopt  the  prior  interim  regulations  as 
final  with  two  minor  changes,  are  a 
necessary  supplement  to  the  Uniform 
Standards  bemuse  they  address 
statutory  requirements  and  issues  that 
are  unique  to  the  Department.  The 
Department  is  also  finalizing  the 
revision  of  its  residual  employee 
responsibilities  regulation,  with  certain 
ch^ges. 

EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Braden,  U.S.  Department  of 
Justice,  Justice  Management  Division, 
Departmental  Ethics  Office,  (202)  514- 
8196. 

SUPPLEMENTARY  INFORMATION: 

L  Rulemaking  History 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  the 
Uniform  Standards.  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557, 57 
FR  52583,  and  60  FR  51667,  and 
amended  at  61  FR  42965—42970  (as 
corrected  at  61  FR  48733)  and  61  FR 


50689-50691  (interim  rule  revisions 
adopted  as  final  at  62  FR  12531),  with 
additional  grace  period  extensions  at  59 
FR  4779-4780,  60  FR  6390-6391,  60  FR 
66857-66858,  and  61  FR  40950-40952. 
The  Uniform  Standards,  codified  at  5 
CFR  part  2635  and  effective  February  3, 
1993,  established  uniform  standards  of 
ethical  conduct  for  executive  branch 
persormel.  Pursuant  to  E.0. 12674  (54 
FR  15159,  3  CFR,  1989  Comp.,  p.  215, 
as  modified  by  E.0. 12731,  55  FR  42547, 
3  CFR,  1990  Comp.,  p.  306)  and  5  CFR 
2635.105,  executive  branch  agencies 
may  issue  agency-specific  regulations, 
with  the  concurrence  of  OGE,  that 
supplement  the  Uniform  Standards. 

After  considering  its  unique  operations, 
the  Department,  with  the  concurrence  of 
OGE,  has  determined  that  the 
regulations  established  by  the  final  rule, 
bawd  on  the  prior  interim  rule  with  two 
minor  changes,  are  necessary  to 
implement  the  Department’s  ethics 
program  successfully. 

n.  Comments 

On  November  25, 1996,  the 
Department,  with  the  concurrence  of 
OGE,  issued  interim  supplemental 
standards  regulations.  See  61  FR  59811- 
59815,  which  provided  for  a  45-day 
comment  period  that  ended  January  9, 
1997.  We  received  only  one  comment 
on  the  interim  rule.  The  cormnent  was 
in  regard  to  5  CFR  3801.106  of  the 
interim  rule  dealing  with  outside 
employment.  Section  3801.106(b)(l)(i) 
of  the  interim  rule,  which  generally 
prohibits  outside  employment  that 
involves  the  practice  of  law,  contains  an 
exception  for  the  practice  of  law  on 
behalf  of  certain  family  members, 
specifically,  the  employee,  his  parents, 
spouse,  or  minor  children.  The 
conunenter  noted  that  the  regulation  did 
not  conform  to  the  exceptions  for 
representing  family  members  found  in 
18  U.S.C.  203(d)  and  205(e).  18  U.S.C. 
203  and  205  generally  prohibit  an 
employee  firom  acting  as  agent  or 
attorney  for  anyone,  with  or  without 
compensation,  before  any  agency  or 
court  of  the  United  States  on  a  matter 
in  which  the  United  States  is  a  party  or 
has  a  direct  and  substantial  interest. 
Exceptions  in  these  two  statutes  permit 
representations  on  behalf  of  the 
employee’s  parents,  spouse,  child  and 
certain  other  persons.  There  is  no 
qualification  that  the  child  must  be  a 
minor  in  the  language  of  these  statutes. 


Therefore,  we  agree  with  the  conunenter 
that  the  regulation  should  conform  to 
the  representational  statutes  and  have 
been  told  that  the  Office  of  Government 
Ethics  has  no  objection  to  our  amending 
the  rule  by  removing  the  word  “minor” 
which  appears  before  the  word 
“children”  in  5  CFR  3801.106(b)(l)(i). 

For  ease  of  reference,  the  Department  is 
publishing  in  this  rulemaking  document 
the  part  3801  r^ulation  in  its  entirety. 

HL  Additional  Changes  to  28  CFR  Part 
45 

We  are  also  making  two  additional 
changes  to  the  Department’s  agency 
conduct  regulations  at  28  CFR  part  45, 
as  revised  in  the  prior  interim  rule. 

First,  in  addition  to  the  sections  the 
Department  repealed  because  they  were 
superseded  by  the  Uniform  Standards, 
we  are  now  also  repealing  previously 
redesignated  and  amend^  §  45.3  (old 
§45.735-5(b)),  because  it  was 
superseded  by  regulations  at  5  CFR  part 
2640  which  the  Office  of  Government 
Ethics  issued  as  a  final  rule  on 
December  18. 1996,  61  FR  66830-66851 
(part  in),  as  corrected  at  62  FR  1361 
(January  9, 1997),  and  which  became 
effective  January  17, 1997. 

Second,  pursuant  to  5  U.S.C.  301,  we 
are  publishing  a  Department  rule  at  28 
CFR  45.4  which  was  issued  earlier  as 
policy  on  April  21, 1995.  This  rule 
authorizes  Department  of  Justice  office 
and  library  equipment  and  facilities. 
This  policy  h^  actually  been  in  effect 
in  a  modified  form  since  1989.  We 
believe  that  it  is  reasonable  to  authorize 
employees  to  make  certain  limited 
personal  use  of  Department  property  as 
long  as  managers  have  the  right  to  Ibooit 
or  revoke  such  use  should  it  interfere 
with  the  conduct  of  official  business. 

We  have  also  amended  5  CFR  3801.105 
which  refers  employees  to  the 
Department  policy  authorizing  certain 
iise  of  Department  property  to  refer 
instead  to  28  CFR  45.4. 

IV.  Matters  of  Regulatoiy  Procedim 

Executive  Order  12866 

In  promulgating  this  final  regulation, 
the  Department  of  Justice  has  adhered  to 
the  regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
fo^  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  regulation  h^  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  Executive  Order,  it 
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deals  with  agency  organizational, 
management,  and  personnel  matters  and 
is  not  in  any  event,  deemed 
“significant”  thereimder. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  chapter  6,  as  Assistant 
Attorney  General  for  Administration  of 
the  Department  of  Justice,  I  have 
determined  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  it  affects  only  Department  of 
Justice  employees. 

Paperwork  Reduction  Act 

As  Assistant  Attorney  General  for 
Administration  of  the  Department  of 
Justice,  I  have  determined  that  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35,  does  not  apply  to  the 
regulation  established  by  the  final  rule, 
because  the  regulation  does  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  5  CFR  Part  3801  and 
28  CFR  Part  45 

Conflicts  of  interest.  Executive  branch 
standards  of  conduct.  Government 
employees. 

Dated:  April  23, 1997. 

Stephen  R.  Colgate. 

Assistant  Attorney  General  for 
Administration,  Department  of  Justice. 

Approved:  April  25, 1997. 

Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Department  of 
Justice,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  the  Department  is  also 
amending  title  28  of  the  Code  of  Federal 
Regulations  as  follows: 

TITLE  S-{AMENDED] 

CHAPTER  XXVIII— DEPARTMENT  OF 
JUSTICE 

1.  Part  3801  is  revised  to  read  as 
follows: 

PART  3801— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  JUSTICE 

Sec. 

3801.101  General. 

3801.102  Detailed  or  assigned  special 
agents  of  certain  Departmental 
components. 

3801.103  Designation  of  separate 
Departmental  components. 

3801.104  Purchase  or  use  of  certain 
forfeited  and  other  property. 


3801.105  Personal  use  of  Government 
property. 

3801.106  Outside  employment. 

Authority:  5  U.S.C.  301,  7301;  5  U.S.C. 

App.  (Ethics  in  Government  Act  of  1978); 

E.O.  12674,  54  FR  15159,  3  CFR,  1989  Comp., 
p.  215,  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR,  1990  Comp.,  p.  306;  E.O. 

12988,  61  FR  4739;  5  CFR  2635.105, 
2635.203(a),  2635.403(a),  2635.701-2635.705, 
2635.803,  2635.807(a)(2)(ii);  and  DOJ  Order 
1735.1. 

§3801.101  General. 

In  accordance  with  §  2635.105  of  this 
title,  the  regulations  in  this  part  apply 
to  employees  of  the  Department  of 
Justice  and  supplement  the  Standeirds  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  in  part  2635  of  this 
title.  In  addition  to  the  regulations 
contained  in  part  2635  of  this  title  and 
in  this  part,  employees  are  subject  to  the 
conduct  regulations  contained  in  part 
735  of  this  title  and  28  CFR  part  45. 

§  3801.102  Detailed  or  aasigned  special 
agents  of  certain  Departmental 
components. 

Notwithstanding  a  detail  or 
assignment  to  another  entity,  any 
special  agent  of  the  Federal  Bureau  of 
Investigation  or  Drug  Enforcement 
Administration  who  is  subject  to  the 
regulations  or  standards  of  ethical 
conduct  of  that  entity  pursuant  to 
§  2635.104  of  this  title  shall  also  remain 
subject  to  the  regulations  in  this  part. 

§  3801 .103  Designation  of  separate 
Departmental  components. 

(a)  Pursuant  to  §  2635.203(a)  of  this 
title,  each  of  the  following  components 
is  designated  as  a  separate  agency  for 
purposes  of  the  regulations  contained  in 
subpart  B  of  part  2635  of  this  title 
governing  gi^  fiom  outside  sources, 
and,  accorffingly,  §  2635.807  of  this  title 
governing  teaching,  speaking,  and 
writing: 

Antitrust  Division 
Bureau  of  Prisons 

(including  Federal  Prison  Industries,  Inc.) 
Civil  Division 
Civil  Rights  Division 
Community  Relations  Service 
Criminal  Ciivision 
Drug  Enforcement  Administration 
Environment  and  Natural  Resources  Division 
Executive  Office  for  Immigration  Review 
Executive  Office  for  United  States  Attorneys 
(The  Executive  Office  for  United  States 
Attorneys  shall  not  be  considered 
separate  from  any  Office  of  the  United 
States  Attorney  for  a  judicial  district,  but 
only  from  other  designated  components 
of  the  Department  of  Justice.) 

Executive  Office  for  Unit^  States  Trustees 
(The  Executive  Office  for  United  States 
Trustees  shall  not  be  considered  separate 
from  any  Office  of  the  United  States 
Trustee  for  a  region,  but  only  from  other 


designated  components  of  the 
Department  of  Justice.) 

Federal  Bureau  of  Investigation 
Foreign  Claims  Settlement  Commission 
Immigration  and  Naturalization  Service 
Independent  Counsel  appointed  by  the 
Attorney  General 
INTERPOL 

National  Drug  Intelligence  Center 
Justice  Management  Division 
Office  of  Information  and  Privacy 
Office  of  Intelligence  Policy  and  Review 
Office  of  Community  Oriented  Policing 
Services 

Office  of  Justice  Programs 
Office  of  the  Pardon  Attorney 
Office  of  Policy  Development 
Offices  of  the  United  States  Attorney  (94) 
(Each  Office  of  the  United  States  Attorney 
for  a  judicial  district  shall  be  considered 
a  separate  component  frxim  each  other 
such  office.) 

Offices  of  the  United  States  Trustee  (21) 

(Each  Office  of  the  United  States  Trustee 
for  a  region  shall  be  considered  a 
separate  component  from  each  other 
such  office.) 

Tax  Division 

United  States  Marshals  Service 
United  States  Parole  Commission 

(b)  Employees  serving  in  positions 
within  the  Department  but  outside  of 
the  components  designated  in  paragraph 
(a)  of  this  section  must  continue  to  treat 
the  entire  Department  of  Justice  as  their 
employing  agency  for  purposes  of  the 
gift  rules  of  subpart  B  of  part  2635  of 
this  title  and  the  application  of  the 
teaching,  speaking  and  writing 
provisions  found  in  §  2635.807  of  this 
title. 

§  3801.104  Purchase  or  use  of  certain 
forfeited  and  other  property. 

(a)  In  the  absence  of  prior  approval  by 
the  agency  designee,  no  employee  shall 
purchase,  direcUy  or  indirectly,  from 
the  Department  of  Justice  or  its  agents 
property  forfeited  to  the  United  States 
and  no  employee  shall  use  property 
forfeited  to  the  United  States  which  has 
been  purchased,  directly  or  indirectly, 
fix)m  the  Department  of  Justice  or  its 
agents  by  his  spouse  or  minor  child. 
Approv^  may  be  granted  only  on  the 
basis  of  a  written  determination  by  the 
agency  designee  that  in  the  mind  of  a 
reasonable  person  with  knowledge  of 
the  circumstances,  piirchase  or  use  by 
the  employee  of  the  asset  will  not  raise 
a  question  as  to  whether  the  employee 
has  used  his  official  position  or 
nonpublic  information  to  obtain  or 
assist  in  an  advantageous  purchase  or 
create  an  appearance  of  loss  of 
impartiality  in  the  performance  of  the 
employee’s  duties.  A  copy  of  the  written 
determination  shall  be  filed  with  the 
Deputy  Attorney  General. 

(d)  No  employee  of  the  United  States 
Marshals  Service,  Federal  Bureau  of 
Investigation,  or  Drug  Enforcement 
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Administration  shall  purchase,  directly 
or  indirectly,  from  his  component,  the 
General  Services  Administration,  or  the 
agent  of  either,  property  formerly  used 
hy  that  component  and  no  such 
employee  shall  use  property  formerly 
used  hy  his  component  which  has  h^n 
purch^d,  directly  or  indirectly,  hy  his 
spouse  or  minor  child  from  his 
component,  the  General  Services 
Administration,  or  to  the  agent  of  either. 

S  3801.105  Personal  use  of  Government 
property. 

Employees  are  prohibited  by  part 
2635  of  this  title  ^m  using  Government 
property  for  other  than  authorized 
purposes.  The  Department  rule 
authorizing  limit^  personal  use  of 
Department  of  Justice  office  and  library 
equipment  and  facilities  by  its 
employees  is  at  28  CFR  45.4. 

§3801.106  Outside  employment 

(a)  Definition.  For  purposes  of  this 
section,  outside  employment  means  any 
form  of  employment,  business 
relationship  or  activity,  involving  the 
provision  of  personal  services  whether 
or  not  for  compensation,  other  than  in 
the  discharge  of  official  duties.  It 
includes,  but  is  not  limited  to,  services 
as  a  lawyer,  officer,  director,  trustee, 
employee,  agent,  consultant,  contractor, 
or  general  partner.  Speaking,  writing 
and  serving  as  a  fact  witness  are 
excluded  ^m  this  definition,  so  long  as 
they  are  not  combined  with  the 
provision  of  other  services  that  do  fall 
within  this  definition,  such  as  the 
practice  of  law.  Employees  who  wish  to 
engage  in  compensated  speaking  and 
writing  should  review  §  2635.807  of  this 
title. 

(b)  Prohibitied  outside  employment. 

(1)  No  employee  may  engage  in  outside 
employment  that  involves: 

(1)  The  practice  of  law,  unless  it  is 
uncompensated  and  in  the  natrne  of 
community  service,  or  imless  it  is  on 
behalf  of  himself,  his  parents,  spouse,  or 
children; 

(ii)  Any  criminal  or  have  as  corpus 
matter,  be  it  Federal,  State,  or  loc^;  or 

(iii)  Litigation,  investigations,  grants 
or  other  matters  in  which  the 
Department  of  Justice  is  or  represents  a 
party,  witness,  Utigant,  investigator  or 
grant-maker. 

(2)  Where  application  of  the 
restrictions  of  paragraph  (b)(1)  of  this 
section  will  cause  imdue  personal  or 
family  hardship;  unduly  prohibit  an 
employee  from  completing  a 
professional  obligation  entered  into 
prior  to  Government  service;  or  unduly 
restrict  the  Department  from  securing 
necessary  and  uniquely  specialized 
services,  the  restrictions  may  be  waived 


in  writing  based  upon  a  determination 
that  the  activities  covered  by  the  waiver 
are  not  expected  to  involve  conduct 
prohibited  by  statute  or  Federal 
regulation.  Employees  should  refer  to 
DOJ  Order  1735.1  on  obtaining  waivers. 
The  Order  is  available  fiom  the  agency 
designee  which,  for  piurposes  of  this 
rule,  shall  be  the  Deputy  Designated 
Agency  Ethics  Official  for  the 
component. 

(c)  Prior  approval  for  outside 
employment.  (1)  An  employee  must 
obtain  written  approval  before  engaging 
in  outside  employment,  not  otherwise 
prohibited  by  paragraph  (b)  of  this 
section  that  involves: 

(1)  The  practice  of  law;  or 

(ii)  A  subject  matter,  policy ,or 
program  that  is  in  his  component’s  area 
of  responsibility. 

(2)  Employees  should  refer  to  DOJ 
Order  1735.1  for  procedures  on 
obtaining  prior  approval.  A  waiver 
granted  pursuant  to  paragraph  (b)(2)  of 
this  section  will  be  sufficient  to  satisfy 
this  prior  approval  requirement. 

(3)  Approval  shall  be  granted  only 
upon  a  determination  tlmt  the  outside 
employment  is  not  expected  to  involve 
conduct  that  is  prohibited  by  statute  or 
Federal  regulation. 

TITLE  28-JAMENDED] 

CHAPTER  I— DEPARTMENT  OF  JUSTICE 

PART  45— {AMENDED] 

2.  The  authority  citation  for  part  45  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301,  7301;  18  U.S.C 
207;  28  U.S.C  503, 528;  DOJ  Order  1735.1. 

3.  Section  45.1  is  republished  to  read 
as  follows: 

§45.1  Cross-raferenca  to  ethical 
standards  aiMl  financial  disdosura 
ragulations. 

Employees  of  the  Department  of 
Justice  are  subject  to  the  executive 
branch-wide  Standards  of  Ethical 
Conduct  at  5  CFR  part  2635,  the 
Department  of  Justice  regulations  at  5 
CFR  part  3801  which  supplement  the 
executive  branch-wide  standards,  the 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634  and  the  executive  branch-wide 
employee  responsibilities  and  conduct 
regulations  at  5  CFR  part  735. 

§45.3  [Removed] 

§45.4  [RedesH|naledas§454] 

4.  Section  45.3  is  removed  and  §  45.4 
is  redesignated  as  §  45.3. 

5.  A  new  §  45.4  is  added  to  read  as 
foUowrs: 


§45.4  Personal  use  of  Government 
property. 

(a)  Employees  may  use  Government 
property  only  for  official  business  or  as 
authorized  by  the  Government.  See  5 
CFR  2635.101(b)(9),  2635.704(a).  The 
following  uses  of  Government  office  and 
library  equipment  and  facilities  are 
hereby  authorized: 

(1)  Personal  uses  that  involve  only 
negligible  expense  (such  as  electricity, 
ink,  small  amounts  of  paper,  and 
ordinary  wear  and  tear);  and 

(2)  Limited  personal  telephone/fax 
calls  to  locations  within  the  office’s 
commuting  area,  or  that  are  charged  to 
non-Govemment  accoimts. 

(b)  The  foregoing  authorization  does 
not  override  any  statutes,  rules,  or 
regulations  governing  the  use  of  specific 
types  of  Government  property  (e.g. 
internal  Departmental  policies 
governing  the  use  of  electronic  mail; 
and  41  CFR  (FPMR)  101-35.201, 
governing  the  authorized  use  of  long¬ 
distance  telephone  services),  and  may 
be  revoked  or  limited  at  any  time  by  any 
supervisor  or  component  for  any 
business  reason. 

(c)  In  using  Government  property, 
employees  should  be  mindful  of  their 
responsibility  to  protect  and  conserve 
such  property  and  to  use  official  time  in 
an  honest  effort  to  perform  official  ' 
duties.  See  5  CFR  2635.101(b)(g), 
2635.704(a),  2635.705(a). 

[FR  Doc.  97-11476  Filed  5-1-97;  8:45  am] 
BILLING  CODE  4410-AR-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  97-023-1] 

Pink  BoHworm  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pink 
bollworm  regulations  by  removii^  all  or 
portions  of  previously  regulated  areas  in 
Clay,  Crittenden,  and  Mississippi 
Counties  in  Arimnsas;  Dunklin,  New 
Madrid,  and  Pemiscot  Counties  in 
Missouri;  and  Dyer  and  Lauderdale 
Counties  in  Tennessee  from  the  list  of 
suppressive  areas  for  pink  bollworm. 

We  are  also  removing  Missouri  and 
Tennessee  from  the  list  of  States 
quarantined  because  of  pink  bollworm. 
We  are  telring  this  action  because 
trapping  surveys  show  that  the  pink 
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bollwonn  no  longer  exists  in  these 
areas.  This  action  is  necessary  to  relieve 
imnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  previously  regulated 
areas.  This  rule  also  adds  a  previously 
nonregulated  portion  of  Poinsett  Coimty 
in  Arl^sas  to  the  list  of  suppressive 
areas  for  pink  bollworm.  This  action 
imposes  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
regulated  area  in  Poinsett  Coimty  in 
Arkansas.  This  action  is  necessary  to 
prevent  the  interstate  movement  of  pink 
bollworm  into  noninfested  areas. 

DATES:  Interim  rule  effective  May  2, 

1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
1, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  yoiu  comments  to 
Docket  No.  97-023-1,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-023-1.  Conunents 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Cunningham,  Chief  Operations 
Officer.  Program  Support  Staff,  PPQ, 
APHIS,  suite  4C09, 4700  River  Road 
Unit  138,  Riverdale.  MD  20737-1236, 
(301)  734-8676;  or  e-mail: 
gcunningham@hal.aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  pink  bollworm.  Pectinophora 
gossypiella  (Saunders),  is  one  of  the 
world’s  most  destructive  pests  of  cotton. 
This  insect  spread  to  the  United  States 
from  Mexico  in  1917  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River. 

The  pink  bollworm  regulations, 
contained  in  7  CFR  301.52  throu^ 
301.52-10  (referred  to  below  as  ffie 
regulations),  quarantine  certain  States 
and  restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  interstate  spread  of  pink 
bollworm. 

Regulated  areas  for  the  pink  bollworm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 


articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 

Prior  to  the  effective  date  of  this 
document,  all  or  portions  of  Clay, 
Crittenden,  and  Mississippi  Counties  in 
Arkansas;  Dunklin,  New  Madrid,  and 
Pemiscot  Counties  in  Missouri;  £md 
Dyer  and  Lauderdale  Counties  in 
Tennessee  were  designated  as 
suppressive  areas.  Based  on  2  years  of 
negative  trapping  surveys  conducted  by 
inspectors  of  Arkansas,  Missouri,  and 
Tennessee  State  and  county  agencies, 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  we  have  determined  that  pink 
bollworm  no  longer  exists  in  these 
areas.  We  are,  therefore,  removing  these 
areas  from  the  list  of  suppressive  areas 
in  §  301.52-2a. 

However,  surveys  conducted  by 
inspectors  of  APHIS  and  by  State 
agencies  in  Arkansas  have  established 
that  pink  bollworm  has  spread  into  a 
portion  of  Poinsett  County,  AR. 
Therefore,  in  order  to  prevent  the 
further  spread  of  pink  bollworm,  we  are 
also  amending  the  list  of  regulated  areas 
in  §  301.52-2a  of  the  regulations  by 
adding  a  portion  of  Poinsett  County,  AR, 
as  a  pink  bollworm  suppressive  area.  A 
description  of  the  area  designated  as  a 
suppressive  area  is  set  forth  in  the  rule 
portion  of  this  document. 

As  of  the  effective  date  of  this 
document,  there  will  be  no  areas  in 
Missouri  or  Tennessee  regulated 
because  of  the  pink  bollworm.  We  are, 
therefore,  also  removing  Missouri  and 
Tennessee  from  the  list  of  States  in 
§  301.52-2a  quarantined  because  of  the 
pink  bollworm. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  vrithout 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  interstate  movement  of  pink 
bollworm  to  noninfested  areas  of  the 
United  States,  and  is  warranted  to 
relieve  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  areas  where  pink  bollworm 
no  longer  exists. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 


document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  smy 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  certain  areas 
previously  regulated  for  pink  bollworm 
in  Arkansas,  Missouri,  and  Tennessee. 
This  interim  rule  also  imposes 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  a  portion  of 
Poinsett  Coimty  in  Arkansas  in  order  to 
prevent  the  interstate  movement  of  pink 
bollworm  into  noninfested  areas. 

This  emergency  situation  make 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 
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Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  147a.  1501:^.  ISOdd. 
ISOee,  ISOff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

§301.52  [Amended] 

2.  In  §  301.52,  paragraph  (a)  is 
{unended  by  removing  the  words 
“Missouri,”  and  “Tennessee,”. 

3.  Section  301.52-2a  is  amended  as 
follows: 

a.  The  entry  for  Arkansas  is  revised  to 
read  as  set  forth  below. 

b.  The  entry  for  Missouri  and  all  of 
the  material  pertaining  to  Missouri  are 
removed. 

c.  The  entry  for  Tennessee  and  all  of 
the  material  pertaining  to  Tennessee  are 
removed. 

§  301 .52-2a  Regulated  areas;  suppressive 
and  generally  Infested  areas. 
***** 

Arkansas 

(1)  Genemlly  infested  area.  None. 

(2)  Suppressive  area. 

Poinsett  County.  T.  12  N.,  R.  5  E.; 
Sections  22,  23,  24,  25,  26,  27,  34,  35, 
and  36. 

***** 

Done  in  Washington,  DC,  this  25th  day  of 
April  1997. 

Charles  P.  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  97-11463  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  3410-a4-l> 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  340 
[Docket  No.  95-040-2] 

RIN  0579-AA73 

Genetically  Engineered  Organisms  and 
Products;  Simplification  of 
Requirements  and  Procedures  for 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  pertaining  to  genetically 
engineered  plants  introduced  under 
notification  and  to  the  petition  process 
for  the  determination  of  nonregulated 


status.  The  notification  amendments 
allow  most  genetically  engineered 
plants  that  are  considered  regulated 
articles  to  be  introduced  under  the 
notification  procedure,  provided  that 
the  introduction  meets  certain  eligibility 
criteria  and  performance  standards.  The 
petition  amendments  enable  the  Animal 
and  Plant  Health  Inspection  Service  to 
extend  an  existing  determination  of 
nonregulated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  for  which  a 
determination  of  nonregulated  status 
has  already  been  made.  We  have 
prepared  guidelines  to  provide 
additional  information  to  developers  of 
regulated  articles  and  other  interested 
persons  regarding  procedures,  methods, 
scientific  principles,  and  other  factors 
that  could  be  considered  in  support  of 
certain  actions  under  the  regiilations, 
and  anticipate  developing  other  such 
guidelines  when  appropriate  for  other 
actions.  We  are  also  reducing  the  field 
test  reporting  requirements  for  certain 
multi-year  field  trials  conducted  imder 
permit  or  notification  procedures. 

The  amendments  simplify  procedures 
for  the  introduction  of  certain 
genetically  engineered  organisms, 
requirements  for  certain  determinations 
of  nonregulated  status,  and  procedures 
for  the  reporting  of  field  tests  conducted 
under  notification.  We  are  also  changing 
all  references  to  “Biotechnology, 
Biologies,  and  Environmental 
Protection”  to  “Animal  and  Plant 
Health  Inspection  Service”  to  reflect  an 
internal  reorg€mization  within  the 
Agency. 

EFFECTIVE  DATE:  Jime  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Or. 

John  Payne,  Director,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS,  4700 
River  Road  Unit  98,  Riverdale,  MD 
20737-1237;  (301)  734-7602.  For 
technical  information,  contact  Dr. 
Michael  Schechtman,  Domestic 
Programs  Leader,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS;  (301) 
734-7601.  Guidelines  for  extensions  to 
determinations  of  nonregulated  status 
are  available  on  the  Internet  at  the 
APHIS  World  Wide  Web  site,  http:// 
www.aphis.usda.gov/bbep/bp/,  or  by 
mail  fit)m  Ms.  Kay  Peterson  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  part  340, 
referred  to  as  the  “regulations,”  pertain 
to  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetic€dly 
engineered  organisms  and  products  that 
are  derived  fiom  known  plant  pests 


(regulated  articles).  Before  introducing  a 
regulated  article,  a  person  is  required 
imder  §  340.0  of  the  regulations  to  either 
(1)  notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §  340.4. 
Introductions  imder  notification  must 
meet  specified  eligibility  criteria  and 
performance  standards.  Under  §  340.4,  a 
permit  is  granted  when  APHIS  has 
determined  that  the  conduct  of  the  trial, 
under  the  conditions  specified  by  the 
applicant  or  stipulated  by  APHIS,  does 
not  pose  a  plant  pest  risk. 

On  August  22, 1995,  APHIS  published 
in  the  Federal  Register  a  proposed  rule 
on  Genetically  Engineered  Organisms 
and  Products;  Simplification  of 
Requirements  and  Procedures  for 
Genetically  Engineered  Organisms  and 
Products  (60  FR  43567—43573,  Docket 
No.  95-040-1).  This  rule  proposed  to 
amend  the  regulations  to  allow  the 
introduction  under  notification 
procedures  of  any  plant  species  that  is 
not  listed  as  a  noxious  weed  undef 
regulations  in  7  CFR  part  360,  and  for 
release  in  the  environment,  is  not 
considered  a  weed  in  the  area  of  the 
proposed  release  into  the  environment. 
In  addition,  APHIS  proposed  to  increase 
the  range  of  virus  resistence 
modifications  allowable  under 
notification.  APHIS  also  proposed  to 
amend  its  administrative  procedures  by 
discontinuing  the  requirement  that 
States  in  every  case  provide 
concurrences  for  notifications  for 
interstate  movement  prior  to  APHIS 
acknowledgment,  and  to  simplify  the 
reporting  requirements  on  the 
performance  characteristics  of  regulated 
articles  in  field  trials  conducted  under 
permit  or  notification. 

APHIS  further  proposed  to  amend  the 
regulations  pertaining  to  petitions  for 
determinations  for  nonregulated  status 
in  §  340.6  to  allow  the  extension  of  a 
previously  issued  determination  of 
nonreg;.dated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  that  was  determined  not 
to  be  a  regulated  article  in  the  initial 
determination. 

To  provide  information  regarding 
procedures,  methods,  practices,  or 
protocols,  APHIS  indicated  its  intention 
to  prepare  guidelines  relating  to  such 
considerations. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  October 
.  23, 1995.  During  the  designated 
comment  period,  APHIS  received  a  total 
of  50  comments  on  the  proposed 
amendments  from  industry, 
universities.  State  departments  of 
agriculture,  science  policy 
organizations,  environmental  groups. 
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industry  organizations,  professional 
societies,  consumer  organizations, 
individuals,  and  a  university 
cooperative  extension  service  office.  A 
general  discussion  of  the  conunents 
appears  below,  followed  by  a  section- 
by-section  response  to  comments  and  an 
explanation  of  modifications  made. 

Summary  and  Analysis  of  Comments 

Over  60  percent  of  the  comments 
expressed  support  for  the  proposed 
amendments,  while  about  one-third 
opposed  any  change  in  the  current  level 
of  oversight  for  genetically  engineered 
organisms.  Several  commenters, 
expressing  support  for  the  proposed 
amendments,  made  detailed  comments 
and  suggestions  concerning  specific 
provisions  and  terms  used  in  the 
proposed  amendments.  A  major  concern 
expressed  by  commenters  in  opposition 
to  the  proposed  simplification  of 
requirements  was  the  potential  for  an 
increased  risk  to  the  environment  fiem 
certain  transgenic  plants,  particularly 
those  with  wild  or  weedy  relatives. 
APHIS  has  carefully  considered  all  the 
comments,  suggestions,  requests  for 
clarification,  and  concerns.  Several 
modifications  have  been  made  to  the 
proposed  amendments  in  response  to 
the  comments.  Before  providing 
detailed  responses  to  comments  on 
specific  provisions  of  the  proposed 
amendments,  and  an  explanation  of  the 
modifications  made  in  consideration  of 
these  comments,  however,  APHIS 
would  like  to  respond  in  a  general  way 
to  concern  about  the  potential  for 
increased  risk  for  field  trials  conducted 
imder  notification  for  certain  new 
transgenic  plant  species.  The  comments 
raising  concerns  in  this  regard 
presuppose  that  the  safety  standards 
enforc^  by  APHIS  under  its 
notification  procediues  are  different 
from  those  under  its  permitting 
procedures.  This  presupposition  is 
incorrect.  The  performance  standards 
for  field  trials  under  notification 
procedures,  as  provided  in  §  340.3(c), 
establish  the  same  standards  for 
confinement  of  regulated  articles  that 
have  been  applied  to  field  trials 
conducted  under  permit,  except  that  in 
the  latter  the  Agency  receives  and 
evaluates  detailed  information  on  the 
methodology  used  to  ensure 
confinement  of  the  regulated  articles  for 
each  trial.  The  notification  option, 
which  has,  to  date,  been  used  only  with 
respect  to  field  trials  involving  six  crop 
species,  is  one  additional  means  of 
meeting  those  standards.  More  detailed 
responses  to  specific  comments  follow. 


Comments  on  Proposed  Changes  to 
Notification  Eligibility  Criteria 
(§  340.3(b)) 

Approximately  half  of  all  comments 
specifically  supported  the  proposal  to 
revise  §  340.3(b)(1)  to  extend  the 
notification  option  to  any  regulated 
article  that  is  a  crop  species  not  listed 
as  a  noxious  weed  in  regulations  at  7 
CFR  360  under  the  Federal  Noxious 
Weed  Act  (7  U.S.C.  2801  et  seq.)  and 
that  meets  the  other  eligibility  criteria  at 
§§  340.3(b)(2)  through  340.3(b)(6), 
provided  that  the  regulated  article  being 
considered  for  release  into  the 
environment  is  not  considered  by  the 
Administrator  to  be  a  weed  in  the  area 
of  release  into  the  environment.  A 
representative  corrunent  noted  that  field 
testing  of  a  wide  variety  of  different 
types  of  genetic{dly  engineered  plants 
over  the  past  decade  has  confirmed  that 
such  tests  can  be  carried  out  safely.  It 
further  expressed  the  opinion  that  the 
notification  system,  using  performance 
standards,  has  worked  well  since  its 
establishment  in  1993. 

Another  commenter  pointed  out  the 
importance  of  simplified  procedures  to 
aid  the  development  of  improved  tree 
varieties  that  are  propagated  as 
rootstocks  under  conditions  in  which 
they  carmot  reproduce,  produce  pollen, 
or  flower,  or  that  are  seriously 
endangered  by  virulent  diseases  such  as 
chestnut  blight.  APHIS  agrees  with 
these  comments.  APHIS  notes  the 
experience  alluded  to  in  field  trials  to 
date  under  permit  with  several  tree, 
species  whose  confinement  has  been 
assured  because  the  plants  were 
sexually  immature,  or  by  physical  or 
biological  means.  This  evidence  of  safe 
trials  indicates  that  tricds  with  these 
species  can  be  conducted  safely  imder 
notification  procedures,  and  the 
conduct  of  such  trials  should  be 
facilitated  by  the  availability  of 
notification  procedures. 

About  a  third  of  the  comments 
opposed  the  proposed  change  to 
§  340.3(b)(1).  In  general,  comments  that 
indicated  specific  reasons  for  opposition 
to  the  proposal  focused  on  some  or  all 
of  the  following  three  issues:  the 
appropriateness  of  performance 
standards  as  regulatory  tools  for  certain 
field  trials;  the  wide  range  of  species 
that  would  be  eligible  for  notification 
procedures;  and  the  inadequacy  of 
available  knowledge  about  certain 
^aspects  of  the  biology  of  the  plant 
species  or  its  relatives.  Comments 
pertaining  to  each  of  these  general 
topics  will  be  discussed  in  greater  detail 
below. 

Several  commenters  expressed 
concern  that,  by  largely  shifting 


oversight  for  many  organisms  from 
permitting  to  notification  procedures, 
oversight  would  be  inappropriately 
decreased  and  compliance  could  be 
compromised.  One  commenter  in  this 
regard  expressed  the  view  that 
performance  standard-based  regulations 
are  typically  more  difficult  to  enforce 
than  traditional  design  standard-based 
regulations.  In  response  to  these 
concerns,  we  agree  that  there  is  a 
distinction  between  performance 
standards  and  more  prescriptive  design 
standards,  and  it  mi^t  in  fact  be  easier, 
in  some  instances,  to  determine  whether 
a  design  standard,  as  opposed  to  a  more 
gener^  performance  standard,  is  being 
followed.  We  disagree,  however,  with 
the  assertion  that  performance  standards 
are  inappropriate  when  high  levels  of 
compliance  are  desirable.  High  levels  of 
compliance  with  a  performance 
standard  can  be  achieved  if  procedures 
exist  to  enable  an  applicant  to  meet  the 
standard,  and  the  parameters  that 
determine  whether  a  performance 
standard  is  or  is  not  met  are  clear  and 
well  understood. 

In  the  ease  of  implementation  of  the 
performance  standards  under  §  340.3(c), 
it  has  been  useful  to  provide  to 
individuals  seeking  to  introduce 
regulated  articles  derived  frnm  any  of 
the  six  crops  listed  under  §  340.3(b)(l)(i) 
examples  of  confinement  procedures 
that  would  enable  the  performance 
standards  to  be  met.  Such  examples  are 
not  prescribed  procedures  that  must  be 
followed,  but  rather  are  indications  of 
options  that  can  be  used  to  achieve  the 
required  confinement  standard  for  each 
of  the  crop  species.  APHIS  has  provided 
such  examples  in  its  User’s  Guide  for 
Introducing  Genetically  Engineered 
Plants  and  Microorganisms  (APHIS 
Technical  Bulletin  No.  1783)(referred  to 
hereinafter  as  User’s  Guide),  which  is 
provided  upon  request  to  any  interested 
individual.  APHIS  believes  that  the 
same  level  of  clarity  can  be  achieved  for 
other  crop  species  and  that  providing 
addition^  information  to  responsible 
persons  will  remove  uncertainty  about 
the  ability  to  comply  with  the 
performance  standards  in  particular 
cases. 

APHIS  intends  that  there  be  clear 
information  available  to  responsible 
persons  to  aid  them  in  meeting  the 
performance  standards.  To  provide 
additional  guidance  of  this  sort, 
particularly  in  regard  to  the 
requirements  of  performance  standards 
in  §§  340.3(c)(5)  and  340.3(c)(6),  APHIS 
has  developed  additional  information 
that  illustrates  the  type  of  recisoning  that 
would  apply  in  designing  an 
appropriate  protocol  for  other  crop 
species  based  on  their  biology.  The 
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discussions  of  biological  factors  relevant 
to  issues  of  confinement  and  persistence 
for  several  examples  of  plant  species  not 
included  in  the  original  list  of  crops  at 
§  340.3(b)(l)(i)  will  be  included  in  a 
revised  User’s  Guide.  The  examples  will 
be  accompanied  by  an  expanded 
discussion  of  the  biologic^  factors  that 
need  to  be  considered  to  evaluate  the 
adequacy  of  confinement  protocols 
based  on  the  biology  of  the  particular 
plant  species  in  question. 

APHIS  has  provided  advice  to 
responsible  persons  in  the  past  on 
whether  particular  protocols  for  field 
tests  of  the  six  crops  listed  at 
§  340.3(b)(l)(i)  meet  performance 
standard  requirements.  The  Agency 
anticipates  providing  similar  advice 
upon  request  for  protocols  for  any  other 
plant  species  eligible  under 
§  340.3(b)(1).  It  remains  the  duty  of  the 
responsible  person  to  determine  the 
specific  procedures  that  will  need  to  be 
used  to  meet  the  performance  standards 
and  to  certify  that  those  standards  are 
being  met. 

In  further  response  to  the  commenter, 
APHIS  would  stress  that  the 
performance  standards  themselves  must 
not  be  confused  with  other  mechanisms 
to  monitor  or  dociunent  compliance 
with  those  standards.  Since  the  original 
publication  of  7  CFR  340  (52  FR  22892- 
22915,  )une  16, 1987),  APHIS  has 
performed  field  inspections  for  many 
field  trials.  Initially,  when  only 
permitting  procedures  were  available, 
inspections  were  performed  exclusively 
on  field  trials  under  permit.  Since  1993, 
many  inspections  have  also  been 
performed  on  trials  that  have  gone 
forward  imder  notification  procedures. 
Inspections  have  often  been  conducted 
with  the  participation  of  State 
regulatory  officials.  These  inspections 
have  demonstrated  to  the  Agency  that 
applicants  have  been  able  to  comply 
extremely  well  with  either  the 
performance  standards  or  specified 
permit  conditions. 

APHIS  considers  as  erroneous  the 
assumption  that  oversight  under 
permitting  procediu^s  provides  greater 
assurance  of  “safety”  than  oversight 
imder  notification  procedures. 
Compliance  with  either  specified  permit 
conditions  or  performance  standards 
under  notification  procedures  requires 
the  cooperation  of  all  involved  in  the 
conduct  of  the  field  trial.  The  outcome 
of  either  permitting  or  notification 
procedures  is  attainment  of  essentially 
the  same  level  of  confinement.  No 
change  to  the  regulations  is  made  in 
re^onse  to  this  comment. 

Several  commenters  expressed  the 
view  that  the  proposed  expansion  of 
eligibility  requirements  for  notification 


was  too  broad  and  that  permitting 
procedures  should  remain  in  force  for  a 
regulated  article  that  has  wild  relatives 
in  the  United  States  with  which  the 
plant  can  interbreed.  Genetically 
engineered  varieties  of  crops  such  as 
simflowers,  radishes,  rice,  and  rapeseed, 
which  can  hybridize  with  wild  relatives 
growing  in  the  United  States,  were 
singled  out  as  speci£d  concerns,  as  were 
genetically  engineered  varieties  of 
perennial  landscaping  species  and 
largely  imdomesticated  species  such  as 
forest  trees.  In  response  to  these 
concerns,  APHIS  agrees  that  there  are 
important  differences  in  the  biology  of 
different  crop  species  that  will  affect  the 
ability  of  confinement  procedures  to 
achieve  the  required  performance 
standard.  These  biological  factors  will 
be  relevant  when  a  protocol  intended  to 
meet  the  performance  standards  for  a 
particular  field  trial  is  being  designed. 
Such  factors  include,  for  example,  the 
lifespan  of  the  plant  species  in  the  field, 
dormancy  of  its  seeds,  pollen  survival 
and  dispersion,  the  presence  of  sexually 
compatible  plants  that  are  available  to 
receive  pollen  in  the  vicinity  of  the  trial, 
the  ability  of  the  plant  to  be  vegetatively 
propagated,  and  climatic  conditions.  We 
note,  however,  that  these  conunenters 
appear  to  presume  that  all  gene  transfers 
pose  risks,  even  those  that  only  result  in 
progeny  that  do  not  persist  in  the 
environment  (in  accordance  with  the 
requirements  of  performance  standards 
in  §§  340.3(c)(5)  and  340.3(c)(6)).  We 
believe  that  this  is  not  the  case.  Indeed, 
it  would  be  Lnacciirate  to  assert  that  any 
trait  that  is  transferred  firom  a  transgenic 
plant  to  a  wild  relative,  even  with  ^e 
potential  of  persisting  in  a  population  of 
that  wild  relative,  will  necessarily  pose 
a  risk  per  se.  The  environmental 
analysis  to  address  the  effect  of-a 
particular  trait  on  a  recipient 
population,  as  required  in  the 
consideration  of  certain  petitions  for  the 
determination  of  nonregulated  status, 
would  likely  involve  case-by-case 
analysis  based  on  the  trait,  the 
characteristics  of  the  recipient 
population,  and  other  factors. 

The  inference  of  previous  commenters 
that  field  tests  with  certain  plant  species 
will  require  more  stringent  confinement 
procedures  to  comply  with  the 
performance  standards  is,  however, 
clearly  correct.  Certain  crop  species  are 
not  highly  domesticated,  and  some, 
such  as  strawberries,  are  sometimes 
grown  in  areas  where  interfertile  wild 
relatives  are  abimdant.  In  some 
instances  these  wild  relatives  are 
routinely  found  within  fields  of  the 
cultivated  crop.  In  such  instances,  it 
may  be  necessary  to  prevent  flowering 


or  to  apply  physical  methods  that 
contain  pollen  flow.  In  some  instances, 
the  responsible  person  may  deem  a 
particidar  test  site  unsuitable  for  a 
particular  field  tried  based  on  such 
biological  considerations.  We  would, 
however,  note  that  field  trials  of  many 
species  of  trees,  which  were  raised  as  a 
concern,  can  easily  be  safely  performed 
over  a  period  of  several  years  imder 
notification  procedures,  based  on  the 
fact  that  the  trees  do  not  become 
sexually  mature  for  a  considerable,  and 
well-established,  period  of  years.  Other 
tree  species  can  be  effectively  isolated 
from  wild  populations  by  the 
appropriate  choice  of  test  location  or  by 
use  of  physical  methods  for 
confinement  of  pollen.  APHIS  does  not 
believe,  therefore,  that  the  biological 
differences  discussed  in  these 
comments  provide  adequate 
justification  for  limiting  the  application 
of  performance  standards  to  a  smaller 
set  of  host  organisms  than  was  in  the 
proposed  rule.  However,  APHIS 
recognizes  that  there  are  two  features  of 
biology  of  trees  (and,  in  some  instances, 
of  other  crops  grown  as  perennials)  that 
merit  specific  consideration  in  a 
regulatory  context.  Field  tests  involving 
trees  may  be  several  years  in  duration, 
and  such  trials  may  result  in 
unexpected  exposmes  of  nontarget 
organisms  in  the  environment  of  the  test 
site  if  continual  vigilance  as  to 
adherence  to  performance  standards  is 
not  maintained.  Furthermore,  the 
regulated  articles  may  reach  sexual 
maturity  considerably  after  initial 
planting.  It  may  well  be,  therefore,  that 
the  procedures  utilized  to  ensure 
reproductive  confinement  of  the 
regulated  articles  in  the  first  year  of  a 
field  trial  may  prove  inadequate  at  a 
later  time  in  the  trial.  To  emphasize  the 
level  of  continual  vigilance  that  is 
required  to  ensure  that  all  relevant 
biological  factors  are  taken  into  account, 
APHIS  will  require  that  all  field  trials 
under  notification  procedures  that  are  to 
be  greater  than  one  year  in  duration  be 
renewed  annually.  This  will  be 
accomplished  by  adding  the  following 
sentence  at  the  end  of  §  340.3(e)(4): 

Such  acknowledgment  will  apply  to  field 
testing  for  one  year  from  the  date  of 
introduction,  and  may  be  renewed  annually 
by  submission  of  an  additional  notification  to 
APHIS. 

APHIS  stresses  that  it  views  the 
requirement  for  compliance  with  a 
performance  standard  as  a  stringent  one 
that  requires  responsible  persons  to  take 
a  level  of  care  equal  to  or  greater  than 
that  tmder  permitting  procedures.  We 
expect  that,  if  a  responsible  person  has 
any  question  about  whether  he  or  she 
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can  comply  with  the  performance 
standards  for  the  introduction  of  a 
regulated  article,  that  person  must  either 
apply  for  a  permit  under  §  340.4  or 
consult  with  APHIS;  and  that  States  will 
continue  to  provide  input  to  APHIS, 
particularly  if  they  have  any  concern 
about  whether  the  performance 
standards  can  be  complied  with  in  a 
given  field  trial. 

Another  commenter  that  opposed  the 
proposed  extension  of  notification 
procediires  asserted  that  APHIS’  1993 
final  rule  (58  FR  17044-17059,  March 
31, 1993)  establishing  notification 
procedures  for  field  trials  of  certain 
regulated  articles,  particularly  the  six 
crop  species  listed  in  §  340.3(b)(l)(i), 
was  b^ed  primarily  on  a  USOA  finding 
that  the  six  listed  crop  species  posed  a 
negligible  risk  of  gene  flow  to  wild 
relatives  in  the  United  States.  The 
commenter  argued  that  in  many  cases, 
scientists  do  not  know  the  extent  to 
which  U.S.  crops  interbreed  with  wild 
relatives  nor  the  extent  to  which  wild 
relatives  exist  in  areas  where  crops  are 
grown,  and  further  recommended  that 
case-by-case  risk  assessments  under  its 
permit  procedures  of  all  U.S.  crops  with 
interbreeding  wild  relatives  in  this 
cormtry  should  continue  to  be  required 
imtil  the  Department  has  a 
comprehensive  database  of  information 
addr^ing  relevant  biological  factors  for 
these  crops. 

In  response  to  this  comment,  APHIS 
disagrees  with  the  assertion  that  the 
primary  basis  for  our  final  rule 
establishing  the  notification  option  was 
an  Agency  determination  that  there  was 
negligible  risk  of  gene  flow  from 
transgenic  derivatives  of  the  six  listed 
crop  species  to  wild  relatives.  Our 
action  was  based  on  accvunulated 
experience  showing  that  the  six  listed 
crop  species,  which  were  those  crops  for 
which  the  greatest  number  of  field  trials 
had  been  performed  in  the  United  States 
to  that  time,  could  be  safely  field  tested 
under  permit,  and  on  our  recognition 
that  the  conditions  imposed  under 
permit  formed  the  basis  for  adequate 
confinement  measures  under 
performance  standards.  In  response  to  a 
specific  request  by  a  commenter,  APHIS 
did  provide  in  its  final  rule  additional 
evidence  that  the  potential  for  gene  flow 
horn  the  six  listed  crop  species  to  wild 
relatives  in  the  United  States  was 
negligible  regardless  of  whether  the 
performance  standards  were  applied. 
Nevertheless,  the  Agency  continues  to 
believe  that  the  performance  standards 
themselves  adequately  address  the  issue 
of  gene  flow.  APHIS  acknowledges  that 
insufficient  data  with  respect  to 
interbreeding  potential  or  the  locations 
of  populations  of  wild  relatives  for  some 


plant  species  could  affect  the 
appropriateness  of  design  protocols  for 
particular  field  trials.  These 
considerations  would  be  a  necessary 
part  of  the  responsible  person’s  analysis 
of  what  would  be  required  to  comply 
with  the  performance  requirements 
imder  §  340.3(c).  It  may  be  the  case  that 
in  some  instances,  based  on  the 
realization  that  existing  information  is 
inadequate,  adherence  to  the 
performance  standards  might  require, 
for  example,  that  flowering  of  the 
regulated  article  be  prevented  or  that 
physical  means  such  as  bagging  be 
utilized  to  prevent  pollen  flow  from  the 
regulated  article.  As  indicated 
previously.  APHIS  will  consult  with 
responsible  persons  upon  request 
regarding  compliance  with  the 
standards  in  individual  instances  and  is 
also  preparing  other  useful  information 
for  inclusion  in  its  User’s  Guide. 
Nonetheless,  APHIS  believes  that  the 
performance  standards  themselves 
adequately  address  the  concerns  raised 
by  the  commenters.  No  change  to  the 
regulations  is  made  in  response  to  this 
comment. 

The  commenter  does  raise  a  point  that 
is  relevant  to  emother  section  of  the  rule, 
however.  Incomplete  data  regarding 
compatibility  with  relatives  or  the 
presence  of  interbreeding  populations  of 
related  species  may  dramatically  affect 
the  ability  to  reach  a  subsequent 
determination  of  nonregulated  status  for 
certain  regulated  articles,  and  this 
should  be  noted  by  any  persons  who 
may  consider  submitting  such  petitions. 
For  traits  potentially  related  to  plant 
survival,  such  as  disease  or  stress 
resistance,  information  of  this  kind  will 
often  be  important  to  an  analysis  of  the 
potential  for  plant  pest  risk  under  the 
petition  process  at  §  340.6. 

Several  commenters  disputed  APHIS’ 
assertion  in  the  proposed  rule  that  the 
Agency  has  gained  considerable 
experience  with  field  testing  under 
notification  and  permitting  procedures. 
These  comments,  in  general,  questioned 
how  much  experience  had  re^ly  been 
gained,  in  view  of  the  fact  that  most  of 
the  permits  have  been  granted  in  the  last 
few  years;  whether  the  long-term  effects 
of  releases  had  really  been  determined; 
and  whether  the  Agency  had  yet 
obtained  any  “hard  data’’  to  assess 
specific  environmental  impacts. 

In  response  to  these  comments, 

APHIS  believes  that  its  statements 
regarding  acciunulated  experience 
remain  correct.  While  it  is  true  that  the 
majority  of  field  trials  of  regulated 
articles  have  been  conducted  in  the  last 
two  years,  all  evidence  obtained  to  date, 
including  that  from  monitoring  reports 
submitted  to  the  Agency  by  responsible 


persons  overseeing  the  tests,  indicates 
that  the  trials  have  been  conducted 
s£ifely,  and  that  there  has  been  no  reason 
to  believe  that  any  hypothetical  "long¬ 
term”  impacts  have  arisen  or  are  likely 
or  foreseeable  as  a  consequence  of  the 
conduct  of  any  field  trial  in  accordance 
with  this  final  rule.  The  request  for 
“hard  data,”  which  APHIS  interprets  to 
mean  “data  derived  finm  experiments 
designed  specifically  to  address 
particular  safety  concerns,”  ignores  a 
great  deal  of  highly  relevant  data,  some 
of  which  may  Ira  empirical  in  nature,  on 
the  behavior  of  the  test  plants  as 
determined  by  individuals  expert  in  the 
behavior  of  the  plant  species.  Moreover, 
“hard  data”  has  been  requested  and 
obtained  by  the  Agency  in  some 
instances,  when  deemed  material  to 
consideration  of  a  petition  for 
determination  of  nonregulated  status  for 
a  regulated  article. 

Gfoe  commenter  inquired  whether  an 
applicant  would  be  able  to  request  a 
permit  for  which  an  environmental 
assessment  is  written  for  a  regulated 
article  that  might  qualify  for  notification 
procedures.  APHIS  agrees  that  field 
trials  that  would  qualify  for  notification 
procedures  could  be  given  permits  upon 
request.  However,  as  indicated  in 
APHIS’  National  Environmental  Policy 
Act  (NEPA)  Implementing  Procedures, 
which  were  published  on  February  1, 
1995  (60  FR  6000-6005)  and  codified  at 
7  CFR  part  372,  permitting  and 
acknowledgment  of  notifications  for 
confined  field  releases  of  genetically 
engineered  organisms  have  been 
categorically  excluded  from  the 
reqiiirement  to  prepare  environmental 
assessments  or  environmental  impact 
statements.  There  are  two  relevant 
exceptions  indicated  in  those 
procedures.  Section  372.5(d)(1)  provides 
for  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  “When  any  routine  measure, 
the  incremental  impact  of  which,  when 
added  to  other  past,  present,  and  future 
actions  (regardless  of  what  agency  or 
person  undertakes  such  actions),  has  the 
potential  for  significant  environmental 
impact.”  Section  372.5(d)(4)  provides 
for  the  preparation  of  such  analyses 
“When  a  confined  field  release  of 
genetically  engineered  organisms  or 
products  involves  new  species  or 
organisms  or  novel  modifications  that 
raise  new  issues.”  The  decision  as  to 
whether  either  or  both  of  these 
exceptions  to  the  categorical  exclusion 
applies  will  be  made  %  the 
Administrator. 

One  commenter  asked  whether  the 
proposed  changes  to  notification 
procedures  woiild  in  effect  require  a 
responsible  person  to  submit  requests 
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for  notification  more  than  120  days  in 
advance  of  a  desired  field  trial  in  order 
to  give  the  Administrator,  APHIS,  time 
to  determine  whether  the  plant  species 
in  question  is  considered  a  weed  in  the 
area  of  the  proposed  introduction,  and 
to  give  the  responsible  person  time  to 
submit  a  permit  application  if 
notification  procedures  are  deemed  not 
to  apply.  APHIS  believes  that  the 
scenario  described  will  rarely  apply  for 
plant  species  that  are  commonly 
cultivated.  In  most  instances,  there  will 
not  be  any  uncertainty  beforehand  as  to 
whether  a  particular  species  is  a  weed 
in  the  area  around  the  site  of  a  proposed 
introduction.  If  an  applicant  has  any 
uncertainty  regarding  the  weed  status  of 
a  particular  species  around  the  site  of  a 
proposed  introduction,  that  applicant 
should  consult  with  the  Agency  as  early 
as  possible  to  enable  the  agency  to 
obtain  the  necessary  information  early 
enough  to  prevent  undesirable  delays.  It 
should  be  pointed  out  that  applicants 
need  to  take  into  consideration  the 
presence  of  sexually-compatible 
populations  of  the  same  plant  species, 
even  if  not  weedy,  in  the  area  of  a 
proposed  test  site  in  the  development  of 
test  protocols  that  would  meet  &e 
performance  standards  under  §  340.4. 

One  commenter  suggested  that  the 
phrasing  of  the  new  eligibility  criterion 
under  proposed  §  340.3(b)(1)  would 
require  that  notification  procedures 
apply  for  introductions  of  all  non-weed 
plant  species.  APHIS  believes  that  this 
comment  is  incorrect.  The  eligibility 
criterion,  as  written,  applies  only  to 
regulated  articles,  as  defined  imder 
§340.1. 

Less  than  half  of  all  comments 
specifically  addressed  the  proposed 
revision  of  eligibility  criterion  under 
§  340.3(b)(5),  which  would  extend  the 
existing  eligibility  criterion  to  allow 
introductions  imder  notification 
procedures  of  plants  containing  genetic 
sequences  from  plant  viruses  that  are 
noncoding  regulatory  sequences  of 
known  function,  or  that  are  sense  or 
antisense  genetic  constructs  derived 
firom  viral  genes  from  plant  viruses  that 
are  prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur  and 
that  infect  plants  of  the  same  host 
species,  and  that  do  not  encode  a 
functional  noncapsid  gene  product 
responsible  for  cell-to-cell  movement  of 
the  virus. 

One  comment  from  a  scientific  society 
expressed  the  view  that  the  proposal 
was  based  on  sound  scientific  data 
dealing  with  the  safety  of  virus-resistant 
plants.  Another  comment  supported  the 
proposed  extension,  but  recommended 
in  addition  that  the  eligibility  criterion 
not  require  that  any  vi^  gene  be 


derived  firom  a  plant  virus  that  is 
prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur.  The 
rationale  provided  for  this 
recommendation  was  that  when  field 
trials  are  performed  imder  controlled 
circumstances,  the  crop  performance 
standards  would  be  sufficient  to  prevent 
the  unintentional  dissemination  of  the 
virus  by  the  introduced  viral 
component,  which  is  not  itself  capable 
of  plant  infection.  Also,  it  was  indicated 
that  the  opportunity  for  recombination 
would  be  less  in  an  isolated  field  with 
no  homologous  viruses  than  in  an  area 
with  like  viruses. 

APHIS  disagrees  with  the 
commenter’s  rationale  for  further 
changes  to  the  proposal.  The 
performance  standards  are  designed  to 
prevent  persistence  of  the  regulated 
article  or  its  progeny,  and  do  not 
specifically  address  dissemination  or 
persistence  of  other  organisms,  such  as 
viruses  or  their  vectors. 

Approximately  a  quarter  of  the 
comments  opposed  the  proposed 
revision  to  the  eligibility  criterion  in 
§  340.3(b)(5).  These  comments  raised 
some  or  all  of  the  following  four  issues: 
risks  of  gene  flow  to  related  plant 
species;  risks  of  synergistic  effects  when 
the  regulated  article  is  infected  with 
plant  viruses  other  than  the  one  from 
which  its  viral  component  was  derived; 
risks  that  new  viral  strains  will  be 
produced;  and  the  supposed  paucity  of 
empirical  data  available  to  support  the 
proposed  revision. 

C^e  commenter  expressed  concern 
that  movement  of  genes  of  viral  origin 
from  regulated  articles  to  related  plant 
species  could  occur  when  plants 
containing  such  genes  are  introduced 
under  notification,  which  could  have 
significant  implications  for  both 
agroecosystems  and  natural  ecosystems, 
as  viral  transgenes  transferred  to  wild 
plant  populations  could  result  in  new  or 
worse  weeds  in  farmers’  fields  or  alter 
the  genetic  diversity  of  natural 
ecosystems. 

APHIS  disagrees  with  these 
comments.  APHIS  believes  that  it  has 
addressed  the  issue  of  gene  flow  from 
regulated  articles  to  other  plants  in  its 
general  discussion  of  the 
appropriateness  of  the  performance 
standards  for  confinement  of  field  trials. 

The  Issues  with  respect  to  potential 
synergistic  effects  and/or 
recombinational  events  revolve  around 
potential  interactions  between  the 
regulated  article  and  other  viruses  in 
field  settingS7  Before  discussing  these 
phenomena  in  detail,  however,  APHIS 
notes  that  during  field  testing  of  virus 
resistant  plants  (whether  transgenic  or 
conventionally  bred),  researchers 


routinely  make  efforts  to  exclude 
unwanted  viruses  to  which  the  test 
plants  are  not  resistant  (unless  they  are 
specifically  investigating  an  effect  such 
as  S3aiergy).  This  is  done  because 
infection  of  plants  with  other  viruses 
causes  additional  disease  symptoms  that 
make  comparative  evaluation  of  the 
desired  disease  resistance  phenotypes  of 
the  test  lines  (the  transgenic  lines)  with 
controls  (the  nontransgenic  parent  lines) 
difficult  or  impossible.  The  need  for 
exclusion  of  other  viruses  during  field 
trials  with  vegetatively  propagated 
plants  (e.g.,  potatoes)  is  even  more 
severe.  With  such  plants,  infection  with 
other  viruses  not  only  contaminates  the 
experimental  plants  but  results  in 
infection  of  all  clonal  progeny.  Infected 
plants  then  need  to  be  destroyed,  or  the 
unwanted  virus  must  be  eliminated  via 
tissue  culture,  a  time-consuming  and 
expensive  procedure.  For  any  crop,  if  an 
unwanted  virus  is  seed  transmitted, 
progeny  lines  also  become  infected, 
which  can  affect  an  entire  breeding 
program.  Thus,  researchers  have  long  . 
recognized  the  importance  of 
minimizing  the  presence  of  unwanted 
viruses  firom  field  tests  of  virus  resistant 
plants.  Minimizing  unwanted  viruses  in 
a  test  plot  minimizes  the  opportunity  for 
recombination  or  synergy. 

The  concerns  raised  over  the  potential 
for  synergistic  effects  between  viral 
genes  in  the  regulated  article  and  other 
viruses  that  may  infect  the  plant  allude 
to  the  phenomenon  that,  when  two 
viruses  simultaneously  infect  a  plant, 
disease  symptoms  can  be  more  severe 
than  when  either  of  the  viruses  alone 
infects  the  plant.  Such  synergistic 
infections  can  often  result  in  severely 
diseased,  unsalable  crops  under  current 
agricultural  production.  APHIS  believes, 
however,  that  such  synergistic 
interactions  are  relatively  rare  in  mixed 
viral  infections.  APHIS  estimates  that 
more  than  2000  plant  viruses  have  been 
identified  worldwide.  Information 
gathered  for  APHIS  on  the  occurrence  of 
synergistic  interactions  by  Dr.  Vicki 
Vance,  University  of  South  Carolina,  on 
file  in  th^  administrative  record, 
identified  no  more  than  25  synergistic 
viral  interactions.  Moreover,  because 
synergy,  unlike  recombination,  is  not 
related  to  the  potential  for  creation  of 
new  viruses,  the  effects  of  synergy  may 
in  effect  be  considered  to  be  agronomic, 
rather  than  environmental.  Investigation 
of  the  potential  for  synergy  may  be  a 
part  of  the  evaluation  of  a  new  crop 
variety  undergoing  agronomic  testing. 
Were  synergistic  interactions  manifested 
by  a  transgenic  crop  during  field  testing, 
severe  in^tion  would  result,  and  the 
plants  or  plant  lines  would  likely  be 
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destroyed  because  they  would  have  no 
use  in  a  breeding  program.  These  effects 
would  be  limited  to  the  test  plants. 

Three  other  independent  reports 
prepared  in  different  countries  and 
published  in  1995  and  on  file  in  the 
administrative  record  address  the 
subject  of  synergy  and  viral  resistant  - 
transgenic  plants: 

1.  "Transgenic  virus-resistant  plants 
and  new  plant  viruses,"  a  report 
prepared  by  the  American  Institute  of 
Biological  Sciences  (AIBS),  based  on  a 
workshop  convened  by  AIBS  and 
sponsored  by  the  USDA; 

2.  “Risks  to  the  Agricultural 
Enviroiunent  Associated  with  Current 
Strategies  to  Develop  Virus  Tolerant ' 
Plants  Using  Genetic  Modification," 
written  by  Henry,  C.  M.,  Barker,  I.,  Pratt, 
M.,  Pemberton,  A.  W.,  Farmer,  M.  J., 
Gotten,  J.,  Ebbels,  D.,  Coates,  D.,  and 
Stratford,  R.,  for  the  United  Kingdom 
Ministry  of  Agriculture  Fisheries  and 
Food;  and 

3.  “Transgenic  plants  expressing  viral 
genes:  Issues  related  to  field  releases," 
written  by  Rochon,  D.  M.,  Ellis,  P.  E., 
Martin,  R.  R.,  and  Sanfom,  H.,  for 
Agriculture  and  Agri-Food  Canada. 

All  these  reports  support  APHIS’ 
conclusions  that  viral  synergies  are  rare 
and  would  pose  only  transitory 
agronomic  concerns,  but  not 
environmental  risks.  Agronomic 
characteristics  such  as  dise€ise 
susceptibility  are  routinely  evaluated 
during  agronomic  testing.  On  the  basis 
of  all  the  information  presented, 
therefore,  APHIS  believes  that  the 
potential  for  viral  syneigies  when 
regulated  articles  are  introduced  under 
notification  will  pose  no  concerns 
different  from  those  arising  imder 
traditional  agricultural  breeding  and 
practice. 

In  further  response  to  the 
commenters,  the  issue  with  respect  to 
recombination  centers  around  the 
potential  to  create  new  plant  viruses 
when  transgenic  virus  resistant  plants 
are  infected  by  other  plant  viruses.  The 
term  “recombination"  is  typically 
defined  as  an  exchange  of  nucleotide 
sequences  between  two  nucleic  acid 
molecules.  Such  exchanges  between 
genomes  result  in  heritable,  piermanent 
change.  While  recombination  is  a 
common  process,  which  is  responsible 
in  nature  for  much  of  the  observed 
variation  between  individual  members 
of  the  same  species,  a  variety  of  factors 
affect  the  appearance  and  survival  of 
recombinant  types.  In  all  experiments 
that  have  been  performed  to  date  with 
plant  viruses,  recombinant  types  have 
been  observed  only  when  tra^genic 
plants,  containing  viral  sequences  and 
susceptible  to  the  virus  from  which 


those  sequences  are  derived,  are 
infected  with  a  defective  but 
replication-competent  parental  virus 
type  under  a  strong  selection  for 
production  of  recombinant  virus. 
Recombination  between  two  plant 
viruses  under  natural  field  conditions 
has  never  been  reported  and  may  be 
sufficiently  rare  that  it  may  only  be 
observed  to  occur  on  an  evolutionary 
time  scale.  There  are  no  published 
reports  demonstrating  recombination 
between  a  virus-resistant  transgenic 
plant  and  a  nondefective  and  imrelated 
plant  virus.  Resistance  to  an  infecting 
virus  would  prevent  or  at  least  partially 
inhibit  replication  of  that  virus  and 
replicated  progeny  viruses  might  not 
therefore  be  available  for  recombination 
with  the  resident  viral  transgene.  The 
reports  cited  above  on  transgenic  plants 
expressing  viral  genes  provide  more 
detailed  discussions  on  the  factors 
affecting  recombination,  the^ detection  or 
survival  of  recombinants,  and  provide 
additional  reference  sources. 

The  likelihood  that  a  statistically  rare 
recombinational  event  will  occur 
depends  on,  among  other  things,  sample 
size.  Typically,  the  first  field  trials  of 
regulated  articles  containing  genes  fit)m 
plant  viruses  that  have  not  yet  been 
demonstrated  to  confer  virus  resistance 
on  the  host  plant  are  small,  i.e.,  with 
single  genotypes  representing  perhaps 
0.5  acre  or  less.  Lines  that  are  selected 
for  testing  on  larger  plots  are  gener^ly 
those  that  have  l^n  shown  to  be 
resistant  to  infection  by  the  parental 
virus  under  field  conditions  during 
prior  small  scale  field  testing.  In  fact, 
greater  than  95  percent  of  the  individual 
field  tests  of  virus  resistant  plants  that 
have  been  conducted  to  date  under 
permit  or  notification  procedures  have 
been  small,  under  5  acres  in  area.  The 
larger  field  trials  that  have  been 
performed  to  date  have  involved  lines 
that  have  been  subsequently  deregulated 
(e.g.,  Asgrow’s  ZW-20  squash)  or  other 
crop  lines  that  are  relatively  Car  along  in 
their  agronomic  testing.  All  such 
varieties  have  already  been 
demonstrated  to  be  resistant  to  viral 
infection,  reducing  the  likelihood  of 
recombination  with  the  related  virus. 

As  stated  above,  if  an  unwanted  virus 
infects  the  transgenic  plant  and 
replicates,  recombination  theoretically 
could  occur.  The  potential  for 
recombination  will  be  limited  by  efforts 
to  exclude  unwanted  viruses  from  field 
tests.  Additional  constraints  in 
proposed  eligibility  criterion 
§  340.3(b)(5)  for  vi^  sequences  that 
meet  notification  are  that  the  inserted 
viral  sequences  come  from  a  viral  strain 
that  infects  the  recipient  plant  and  that 
the  virus  be  widely  prevalent  in  the  area 


where  the  field  test  is  to  be  performed. 

If  these  limitations  apply,  the  RNA’s  of 
concern  that  could  potentially 
recombine  (the  viral  transgene  and  the 
unwanted  virus)  would  be  nucleic  acids 
that  would  have  already  had  the 
potential  to  interact  and  recombine  in 
nature  if  the  two  viruses  naturally 
infected  the  same  plant  and  were 
located  within  the  same  plant  tissues. 

APHIS  believes  that  scientific 
evidence,  routine  agricultural  practices, 
and  the  other  restrictions  contained 
under  revised  §  340.3(b)(5)  make  it 
highly  unlikely  that  £my  new  virus  will 
arise  as  a  result  of  field  testing  of  a 
transgenic  virus  resistant  plant  under 
notification  procedures.  APHIS  also 
believes  that  in  the  unlikely  event  that 
a  new  virus  should  arise,  standard 
practices  that  are  used  to  control  new 
viral  diseases  that  are  detected  in 
agricultural  settings  would  also  be 
adequate  to  address  any  new  virus. 
Again,  two  of  the  above-cited  reports 
that  addressed  thi.s  general  subject 
reached  conclusions  similar  to  those  of 
APHIS.  In  a  report  to  Agriculture  and 
Agri-Food  Canada;  Rochon  et  al.  (1995) 
conclude,  “It  is  likely  that  current 
means  of  detecting  and  controlling  new 
diseases  in  this  country  would  be 
adequate  to  control  any  new  virus 
resulting  firom  recombination  between  a 
transgehe  and  another  virus."  The  AIBS 
report  concludes  by  stating,  “With  or 
without  the  use  of  transgenic  plants, 
new  plant  virus  diseases  will  develop 
that  will  require  attention.”  No  changes 
to  the  regulations  aie  made  in  response 
to  these  comments. 

Several  commenters  expressing 
opposition  to  the  proposed  revision  to 
§  340.3(b)(5)  asserted  that  there  is 
insufficient  empirical  data  for  its 
justification.  In  response  to  these 
comments,  we  imderstand  the  desire  for 
additional  experiments  specifically 
designed  to  increase  imderstanding  of 
the  mechanisms  involved  in  virus 
resistance,  to  measure  the  frequency  at 
which  certain  interactions  between 
regulated  articles  and  infecting  viruses 
occur,  and  to  examine  the  effects  of 
those  interactions  on  virus  populations. 
We  agree  that  such  information  will 
probably  be  scientifically  interesting.  It 
may  also  be  potentially  useful  for 
resolving  uncertainties  that  may  arise 
for  specific  crop-gene  combinations 
when,  eventually,  approval  is  sought  to 
grow  the  regulated  articles  under 
routine  agricultural  conditions  as 
opposed  to  under  performance 
standards  (i.e.,  when  a  petition  is 
submitted  to  APHIS  for  a  determination 
of  nonregulated  status).  A  statement  in 
the  AIBS  report  (1995)  previously  cited 
recognizes  this  fact:  “More  research  is 
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needed  to  explain  these  mechanisms 
and  to  assess  the  environmental  and 
agricultural  risks  that  might  be 
presented  by  the  commercialization  of 
transgenic  virus-resistant  crops.” 

We  do  not  agree  with  the  comment 
that  additional  data  of  these  types  are 
needed  to  justify  the  proposed 
modification  to  §  340.3(b)(5)  for  field 
trials  under  notification  procedures. 

Such  arguments,  APHIS  believes,  ignore 
the  wei^t  of  experience  with 
conventionally  bred  and  conventionally 
cross-protected  crop  varieties  (a  cross- 
protected  variety  being  one  made 
immune  or  resistant  to  a  se\^re  strain  of 
a  virus  by  infecting  the  variety  with  a 
mild  strain  of  the  virus),  and  take  note 
of  neither  the  performance  standards 
imder  §  340.3^)  nor  the  agricultural 
practices  routinely  used  to  minimize 
infection  of  test  crops  or  to  control 
infections. 

One  commenter  suggested  that  APHIS 
mischaracterized  the  results  of  the  AIBS 
Workshop  on  Transgenic  Virus- 
Resistant  Plants  and  New  Plant  Viruses. 
The  comment  asserted  that  a 
discrepancy  exists  between  the 
proposed  regulations  (which  would 
extend  eligibility  to  all  viral  genes 
derived  from  certain  viruses,  apart  firom 
those  genes  encoding  noncapsid 
movement  proteins)  and  the  written 
proceedings,  which  in  the  view  of  the 
commenter  indicated  that  any  as  yet 
imdiscovered  viral  genes  would  pose 
novel  risks,  with  the  implicit 
implication  that  such  genes  should  not 
be  eligible  for  APHIS’  notification 
procediues. 

APHIS  disagrees  with  this 
commenter’s  interpretation  of  the 
workshop  proceedings.  The  relevant 
phrase  in  the  AIBS  report,  which 
contains  the  only  mention  of  “known” 
genes,  is,  “The  participants  agreed  that 
the  risk  considerations  for  coat  protein 
(currently  on  the  list  for  notification)  are 
the  same  as  those  for  other  known  viral 
genes  .  *  *  *”  APHIS  believes  that  the 
report  does  not  attempt  to  indicate  that 
other  genes  would  pose  new  risks,  but 
rather  that  the  participants  at  the 
workshop  only  discussed  the  potential 
rislcs  of  genes  for  which  scientific 
information  was  at  hand.  APHIS 
believes  that  enough  information  has 
been  established  to  date  about  the 
function  of  plant  virus  genes  so  that 
whole  new  categories  of  genes  that 
would  raise  new  concerns  other  than 
those  addressed  at  the  workshop  are 
unlikely  to  appear.  However,  should 
any  information  arise  that  woiild 
suggest  that  notification  procedures  are 
not  appropriate  for  a  specific,  as  yet 
undiscovered  class  of  viral  genes, 

APHIS  would  of  course  act  to  ensure 


that  appropriate  safety  requirements  for 
field  testing  applied  to  such  trials. 

The  comment  also  noted  that  the 
proposal  would  extend  notification 
procedures  to  field  trials  of  any  size, 
while  the  report  only  discussed  risk 
considerations  for  small-scale  trials,  i.e., 
those  imder  10  acres.  APHIS  agrees  that 
the  workshop  participants,  in  discussing 
specific  categories  of  genes  in 
accordance  with  questions  distributed 
to  participants  to  help  focus 
discussions,  specifically  addressed 
small  scale  field  trials.  However,  in  their 
discussions  of  the  various  types  of  viral 
interactions  (such  as  recombination  and 
synergy)  that  formed  the  broader  issues 
at  the  heart  of  the  workshop,  no  specific 
size-related  concerns  were  raised. 
Moreover,  as  was  discussed  previously, 
preliminary  field  trials  with  new  crop 
lines  carrying  virus-derived  genes  are 
generally  conducted  on  a  very  small 
scale  until  it  can  be  demonstrated  that 
the  new  lines  exhibit  the  desired  virus- 
resistant  phenotype.  When  this 
phenotype  is  manifested,  the  likelihood 
that  the  viral  transgene  could  recombine 
with  a  related  infecting  virus  is  further 
limited.  Again,  however,  the  general 
concerns  raised  are  concerns  that  may 
become  relevant  on  a  case-by-case  basis 
when  the  Agency  considers  petitions  for 
determination  of  nonregulated  status  for 
specific  virus-resistant  regulated 
articles.  No  change  is  made  to  the 
regulations  in  response  to  this  comment. 

Comments  on  Proposed  Simplifications 
to  Paperwork  Requirements  by  State 
Regulatory  Officials  (§  340.3(e)(1)) 

About  one-fifth  of  all  comments 
specifically  addressed  the  proposal  to 
eliminate  the  requirement  that  States 
actively  provide  to  APHIS  concurrence 
on  interstate  movements  of  regulated 
articles  under  notification.  All  but  one 
of  the  comments  were  in  favor  of  the 
rule  as  proposed.  Each  of  those, 
however,  suggested  that  the  proposal 
needed  some  additional  clarification: 
either  that  States’  roles  in  oversight  over 
other  aspects  of  the  notification  process 
should  be  lessened,  or  that  the 
notification  process  for  interstate 
movement  should  be  made  “generic”  by 
indicating  a  master  list  of  potential 
terminal  destinations  to  which 
transgenic  seed  might  be  shipped. 
Seve^  comments  indicated  that  State 
involvement  should  be  eliminated 
entirely. 

In  response  to  these  comments, 

APHIS  believes  that  the  notification 
process  for  interstate  movement  is  not 
burdensome,  that  State  notification  and 
involvement  in  that  process  has  been, 
and  continues  to  be,  useful,  and  that  it 
is  appropriate  that  States  be  made  aware 


that  shipments  of  specific  regulated 
articles  may  be  destined  to  enter.  States 
should  be  offered  the  opportunity  to 
consider  any  notifications  in  view  of 
local  requirements.  APHIS  further 
believes  that  a  system  for  generic 
identification  of  sites  to  which 
transgenic  seed  may  be  shipped  might 
not  provide  States  with  adequate 
opportuhities  to  address  these 
considerations. 

One  State  commenter  indicated  strong 
opposition  to  removal  of  the 
requirement  for  review  and  concurrence 
by  affected  States.  The  comment 
asserted  that  notification  without  the 
review  opportunity  would  not  be 
acceptable.  APHIS  believes  that  this 
comment  reinforces  the  view  of  other 
comments,  in  favor  of  the  proposed  rule, 
that  indicated  the  need  for  additional 
clarification.  APHIS  believes  that  the 
proposed  regulation  was  not  sufficiently 
clear  in  indicating  that  States  would  be 
notified  and  that  those  States  that  wish 
to  continue  to  review  notifications  for 
interstate  movement  would  be  free  to  do 
so.  Furthermore,  the  important  role  that 
States  have  played  in  considering  local 
factors  with  respect  to  field  trials  will 
remain  imchanged.  (These  field  test 
factors,  as  indicated  by  one  State 
Department  of  Agriculture,  include 
review  of  proposed  uses  of  challenge 
organisms,  the  planting  of  species  in 
areas  in  which  host-free  periods  exist 
for  the  crop,  the  planting  of  crops  in 
protection  districts  where  specific  state 
regulations  restrict  planting,  and  the 
plcmting  of  plant  material  for  which 
there  are  established  specific 
quarantines.)  In  response  to  comments, 
APHIS  is  revising  §  340.3(e)(1)  of  the 
regulations  to  clarify  its  intent  as 
follows: 

APHIS  will  provide  copies  of  all 
notiiicatioiis  to  appropriate  State  regulatory 
official(s)  for  review  within  5  business  days 
of  receipt.  Comments  to  APHIS  from 
appropriate  State  regulatory  officials  in 
response  to  notifications  for  interstate 
movement  of  regulated  articles  will  not  be 
required  by  APHIS  prior  to  acknowledgment, 
although  States  may  provide  their  reviews  to 
APHIS  at  their  discretion. 

Conunents  on  Proposed  Changes  to 
Regulations  for  Petitions  for 
Determination  of  Nonregulated  Status 
and  on  Proposed  Use  of  Guidelines  To 
Provide  Information  to  the  Public 
(§  340.6(e)  and  Footnotes  Added  to  the 
Ends  of  the  Headings  of  §§  340.3,  340.4, 
340.5,  and  340.6) 

Two  related  portions  of  the  proposed 
rule,  i.e.,  the  proposed  changes  to 
regulations  for  petitions  for 
determination  of  noiuegulated  status 
and  the  proposed  use  of  guidelines  to 
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provide  information  to  the  public  on 
various  issues,  were  firequently 
discussed  together  in  comments.  APHIS 
will  discuss  the  conunents  received  on 
these  two  topics  together. 

A  majority  of  comments  that 
specifically  addressed  the  expansion  of 
determinations  of  nonregulated  status 
supported  the  concept  of  relating  the 
extension  of  a  determination  of 
nonregulated  status  to  a  determination 
of  nonregulated  status  for  a  closely 
related  antecedent  organism.  One 
comment  stated  that  die  slight 
differences  in  closely  relat^  varieties 
are  no  more  significant  than  the 
differences  that  occur  between  the 
products  of  traditional  plant  breeding. 

Several  commenters  also  noted  the 
value  of  the  increased  flexibility 
provided  by  the  proposed  changes,  in 
allowing  for  desirable  outcomes  such  as 
greater  innovation,  reduced  paperwork, 
less  redundant  experimentation,  and 
promoting  the  rapid  development  of  the 
best  new  crop  varieties.  One 
commenter,  in  pointing  out  that 
progress  throu^  the  development  of 
new  transformants  would  be  encouraged 
imder  the  proposed  changes,  noted  that 
the  current  system  encourages  the 
development  of  genetically  engineered 
crops  using  a  trait  from  a  single 
progenitor  line,  and  that  such  crops  are 
genetically  more  narrow  and  less 
adaptable  than  crops  developed  from 
several  lines  derived  fiom  various 
insertions  of  the  same  trait.  APHIS 
agrees  with  these  comments. 

The  comments  opposed  to  the 
proposed  extension  of  determinations  of 
nonregulated  status  to  plants  closely 
related  to  antecedent  organisms 
generally  expressed  the  view  that  a 
"huge  loophole”  would  be  opened  up 
under  which  risk  assessments  of 
potentially  dangerous  new  varieties 
would  not  be  made.  One  comment 
suggested  that  companies  would  be  able 
to  reengineer  particular  plants  to 
contain  genes  that  pose  ecological 
concerns  and  then  claim  that  the  new 
plants  are,  indeed,  “closely  related.” 

APHIS  disagrees  with  these 
comments.  The  basis  for  extending  a 
determination  of  nonregulated  status  to 
additional  closely  related  regiilated 
articles  will  be  a  demonstration  by  the 
applicant  that  the  risk  assessment  that 
was  developed  for  the  antecedent 
organism  is  in  fact  adequate  to  address 
any  potential  plant  pest  risk  issues  for 
the  regulated  article.  While  the 
guidelines  developed  by  APHIS  will 
provide  examples  of  types  of  differences 
between  regtilated  article  and 
antecedent  organism  that  the  Agency 
believes  are  unlikely  to  raise  such  new 
issues,  it  will  be  the  burden  of  the 


applicant  to  provide  data,  including 
data  from  field  tests,  to  demonstrate  this 
contention.  Moreover,  in  the  proposal, 
any  action  by  the  Agency  to  extend  a 
determination  of  nonregulated  status 
would  not  take  effect  for  30  days.  This 
interval  was  deliberately  incorporated 
into  the  proposed  rule  to  allow  an 
opporhmity  for  any  new  plant  pest  risk 
issues  that  might  have  been  overlooked 
in  APHIS'  review  of  the  applicant’s 
requests  to  be  identified.  No  change  to 
the  regulations  is  made  in  response  to 
these  comments. 

Another  commenter,  expressing  the 
desire  that  APHIS  proceed  cautiously 
with  respect  to  this  proposed  action, 
noted  that  differences  in  gene  insertion 
sites,  copy  number,  and  genetic 
backgroimd  have  the  potential  to  make 
two  very  similar  sounding  varieties 
significantly  different  in  phenotype. 
APHIS  agrees  that  phenotypic 
differences  may  arise  in  these  ways. 
However,  the  Agency  believes  that  the 
differences  that  may  result  would  likely 
be  of  the  magnitude  observed  through 
traditional  crop  breeding.  In  any  event, 
the  phenotype  of  the  related  article 
will  need  to  be  specific^ly  described  in 
any  request  for  an  extension  of  an 
existii^  determination  of  nonregulated 
status.  On  a  case-by-case  basis,  APHIS 
will  consider  whether  observed 
phenotypic  changes  raise  any  issues  that 
were  not  adequately  address^  in  the 
determination  of  nonregulated  status  for 
the  antecedent  organism,  and  the 
Agency’s  decision  will  be  announced  to 
the  public  30  days  before  it  takes  effect. 

One  commenter  objected  to  this 
portion  of  the  proposed  rule  on  the 
groimds  that  commercialization  of 
genetically  engineered  plants  raises 
large-scale  issues  not  addressed  by 
small-scale  field  testing,  and,  implicitly, 
that  these  issues  would  not  be 
adequately  addressed  when  requests  for 
extension  to  existing  determinations  of 
nonregulated  status  are  considered. 
APHIS  disagrees.  We  reiterate,  as  was 
indicated  in  response  to  comments  in 
the  final  rule  establishing  the 
notification  and  petition  options,  that 
we  believe  that  all  relevant  issues  are 
carefully  considered  in  APHIS  analyses 
of  petitions  for  determination  of 
nonregulated  status.  It  should  further  be 
noted  that  other  agencies  outside  USDA, 
notably  the  Environmental  Protection 
Agency  and  the  Food  and  Drug 
Administration,  also  exercise  regulatory 
responsibilities  for  assuring  the  safety  of 
certain  agricultural  products  developed 
using  biotechnological  techniques.  'The 
fimnework  of  agency  authorities  and 
responsibilities,  under  which  more  than 
one  agency  often  has  a  designated 
regulatory  role  in  assuring  the  safety  of 


a  particular  product  was  set  forth  by  the 
white  House  Office  of  Science  and 
Technology  Policy  as  the  Coordinated 
Framework  for  the  Regulation  of  the 
Products  of  Biotechnology  (51  FR 
23303-23350,  June  6, 1986). 

Two  commenters  addressed  APHIS’ 
discussion  of  the  use  of  guidelines  as 
part  of  regulatory  oversi^t.  One 
comment  stated  that  guidelines  should 
not  be  used  as  a  substitute  for 
rulemaking,  and  that  the  practice  of 
issuing  guidelines  shovild  be  codified  in 
the  regulation  and  not  relegated  to  the 
status  of  a  footnote  in  the  preamble  of 
the  proposed  regulation. 

Both  commenters  requested  that 
APHIS  codjJy  the  use  of  guidelines  to 
establish  the  policy  that  data  developed 
in  compliance  with  those  guidelines 
will  be  accepted  by  the  Agency  for 
purposes  of  review.  In  response  to  these 
comments,  APHIS  notes  that  its 
guidelines  are  intended  to  provide 
guidance  to  applicants  as  to  what  kind 
of  information  could  be  or  has  been 
submitted  and  approved  by  APHIS.  This 
guidance  is  not  a  guarantee  that  any 
other  submission  along  the  same  lines 
will  receive  the  same  determination. 
Each  situation  will  be  addressed  on  a 
case-by-case  basis.  Also,  the  guidelines 
are  not  intended  to  be  requirements  for 
subraiftion  of  requests  under  this  part 
and,  accordingly,  they  have  not  been 
placed  in  the  regulations.  Should  APHIS 
at  a  later  date  decide  to  adopt  the 
guidelines  as  requirements,  it  would  do 
so  after  notice  and  comment 
rulemaking.  In  addition,  APHIS 
anticipates  that  data  and  information 
submitted  in  accordance  with  the 
guidelines  would  generally  be 
acceptable  to  the  Agency,  unless 
additional  information  becomes 
available  to  the  Agency  that  raises 
specific  new  plant  pest  risk  issues 
regarding  a  particular  request  for  an 
extension  of  a  determination  of 
nonregulated  status.  As  stated 
previously,  this  determination  will  be 
made  on  a  case-by-case  basis.  No  change 
to  the  regulations  is  made  in  response 
to  these  comments. 

Several  comments  were  received 
regarding  the  use  of  guidelines  to  help 
applicants  establish  the  similarity  of  a 
regulated  article  to  an  antecedent 
organism.  Many  of  the  comments 
suggested  that  APHIS  needed  to  provide 
clear  definitions  for  "closely  related” 
and  “negligibly  different,”  two  terms 
used  in  the  discussion  of  the  relation  of 
antecedent  organism  to  regulated  article 
in  the  proposed  rule.  Two  comments 
indicated  that  a  standard  for  “closely 
related”  should  be  put  directly  in  the 
text  of  the  regulations.  Several 
commenters  also  expressed  the  desire  to 
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Icoxnment  directly  on  precise  definitions 
for  these  terms  or  on  any  guidelines 
APHIS  might  develop.  Several 
comments  suggested  that  it  was  not 
possible,  given  the  information  in  the 
proposed  rule,  to  provide  informed 
comments  on  this  portion  of  the 
proposed  rule. 

In  response  to  these  conunents, 

APHIS  continues  to  believe,  as 
indicated  in  the  proposed  rule,  that  it  is 
not  appropriate  to  establish  rigid  rules 
or  definitions  for  determining  similarity. 
A  wide  range  of  minor  differences  might 
be  exhibited  by  a  regulated  article  and 
its  antecedent  organism  that  would  not 
affect  any  characteristics  related  to  the 
potential  for  plant  pest  risk  of  the 
regulated  article.  Moreover,  the  relevant 
plant  pest  risk  issues  discussed  in  any 
determination  of  nonregulated  status 
will  vary  depending  on  the  biology  of 
the  regulated  article  in  question.  When 
an  applicant  requests  an  extension  of  a 
determination  of  nonregulated  status, 
that  applicant  must  demonstrate  that  the 
Agency’s  analysis  of  the  identified 
relevant  issues  for  the  antecedent 
organism,  in  fact  adequately  addresses 
all  relevant  issues  relating  to  the 
regulated  article  as  well.  APHIS  has 
developed  guidelines  for  extensions  to 
determinations  of  nonregulated  status. 
The  Agency  believes  that  these 
guidelines  will  provide  useful  examples 
of  some  types  of  modifications  that 
should  not  raise  new  plant  pest  risk 
issues,  and  the  kinds  of  information  that 
an  applicant  may  use  in  support  of  such 
a  request.  No  applicant  is  required  to 
follow  the  guidelines,  and  because  an 
applicant  follows  the  guidelines  does 
not  mean  his  or  her  request  will 
automatically  be  approved.  Each 
application  will  be  evaluated  on  its  own 
merits.  The  guidelines  are  available  on 
the  Internet  or  by  mail  as  indicated 
under  FOR  FURTHER  INFORMATION 
CONTACT.  APHIS  welcomes  suggestions 
on  how  to  improve  the  guidelines 
themselves.  'Hie  Agency  will  carefully 
consider  all  suggestions,  both  those  that 
identify  specific  new  plant  pest  risk 
issues  that  may  be  posed  by  classes  of 
modifications  as  well  as  any  of  those 
identifying  additional  types  of 
similarities  that  would  be  unlikely  to 
raise  any  new  risk  issues.  The 
guidelines  will  be  updated  periodically 
as  extensions  are  granted. 

Several  comments  indicated  general 
preferences  for  either  stringent  or 
flexible  requirements.  Four  other 
comments  provided  specific  suggestions 
as  to  the  types  of  similarities  between 
antecedent  organisms  and  regulated 
articles  that  the  commenters  believe 
would  be  unlikely  to  raise  new  plant 
pest  risk  issues.  APHIS  does  not  believe 


that  it  would  be  informative  to  attempt 
to  categorize  guidance  information 
provided  to  potential  applicants  as 
either  “stringent”  or  “flexible,” 
inasmuch  as  these  are  subjective  terms. 
We  would  note  that  independent  of  the 
specific  content  of  the  guidelines,  the 
Agency’s  responsibilities  to  prevent  the 
introduction  and  dissemination  of  plant 
pests  are  no  less  stringent  under  the 
regulations  in  7  CFR  part  340  than 
under  its  other  regulations.  The 
comments  suggested  the  following  types 
of  changes  between  antecedent 
organisms  and  regulated  articles  would 
raise  no  new  plant  pest  risk  issues:  the 
regulated  article  and  the  antecedent 
organism  contain  genes  from  different 
donor  organisms  when  the  two  genes 
perform  the  same  molecular  function; 
and  the  antecedent  organism  and  the 
regulated  article  differ  only  in  the  use  of 
a  different  selectable  marker  gene;  the 
antecedent  organism  and  the  regulated 
article  differ  only  in  structural 
modifications  of  the  same  functional 
gene,  or  in  the  use  of  different 
noncoding  regulatory  sequences  to  drive 
the  expression  of  the  gene.  APHIS 
agrees  that  it  is  likely  that  most 
organisms  in  the  proposed  classes 
would  raise  no  new  plant  pest  risk 
issues.  As  an  illustration,  a  new 
“selectable  marker  gene”  could 
potentially  be  a  gene  of  any  function, 
providing  that  a  useful  assay  has  been 
develop^  for  it  in  the  context  in  which 
the  gene  is  to  be  expressed.  However, 
evaluation  of  the  potential  for  plant  pest 
risk  posed  by  a  new  selectable  marker 
gene  would,  APHIS  believes,  require 
consideration  of  the  specific  function  of 
that  gene.  A  requester  will  need  to 
provide  justification  as  to  why  the 
analysis  put  forth  in  the  determination 
of  nonregulated  status  for  the 
antecedent  organism  is  adequate  to 
address  any  potential  plant  pest  risk 
issues  that  may  be  posed  by  the 
regulated  article.  No  changes  to  the 
r^ulations  are  made  in  response  to 
these  comments. 

One  State  cooperator  expressed  the 
view  that  States  need  the  opportunity  to 
review  guidelines  to  verify  that  any 
specific  conditions  in  the  State  are 
addressed.  The  comment  asked  three 
questions:  (1)  how  States  can  make 
Imown  any  difference  of  opinion  on  any 
judgment  by  APHIS  to  extend  a 
determination  of  nonregulated  status; 

(2)  whether  the  particular  guideline  on 
which  a  requester  based  a  request  for 
extension  of  a  determinatiou  would  be 
identified  in  that  request;  and  (3)  if  a 
different  guideline  were  followed  by  a 
person  requesting  an  extension  of  a 
determination  of  nonregulated  status. 


whether  States  would  have  the 
opportunity  to  comment  on  that 
guideline. 

In  response  to  these  comments, 

APHIS  notes,  first,  that  it  welcomes  any 
comments  from  its  State  cooperators  at 
any  time,  whether  in  response  to  any 
guideline  or  in  response  to  a  particular 
action  to  extend  a  determination  of 
nonregulated  status.  With  respect  to  the 
identification  of  specific  guidelines  on 
which  an  applicant  bases  his  or  her 
request  to  extend  a  determination  of 
nonregulated  status,  APHIS  presumes 
that  the  applicant  will  describe  in  any 
request,  the  justification  for  the 
proposed  extension.  An  applicant  may 
choose  whether  or  not  to  follow  a 
particular  guideline  as  a  basis  for  a 
proposed  extension,  inasmuch  as 
adherence  to  the  guidelines  is  not 
mandatory.  APHIS  believes  that 
whether  any  particular  giiideline  may 
have  been  followed  is  not  important,  but 
that  States  should  focus  on  the 
justification  provided  by  an  applicant 
and  the  documentation  developed  by 
the  Agency  that  demonstrates  that  the 
analysis*of  the  antecedent  organism  is 
adequate  to  address  the  new  regulated 
article  as  well. 

One  commenter  in  fevor  of  the 
proposal  to  allow  the  extension  of 
determinations  of  nonregulated  statm  to 
closely  related  organisms  requested  that 
APHIS  change  the  term  “antecedent 
organism”  to  either  “antecedent 
deregulated  article”  or  “substantially 
equivalent  organism,”  to  avoid  implying 
that  new  genetic  transformation  events 
result  in  “new  organisms.”  APHIS  does 
not  believe  that  the  term  “antecedent 
organism”  carries  with  it  the 
implication  that  the  commenter 
inferred.  No  change  to  the  regulations  is 
made  in  response  to  this  conunent. 

Two  commenters  requested  that 
individuals  who  seek  extensions  of 
determinations  of  nonregulated  status 
and  who  did  not  submit  the  initial 
petition  for  determination  of 
nonregulated  status  be  required  by 
APHIS  to  provide  written  proof  of 
permission  for  use  of  any  information  in 
the  initial  petition.  One  of  those 
comments  further  suggested  that  APHIS 
should  provide  petitioners  with  a  means 
of  deriving  compensation  for 
information  firom  their  petition  that  is 
used  by  another  person  who  requests  an 
extension  of  the  original  determination 
of  nonregulated  status.  If  such  a 
compensation  provision  is  not  included, 
then,  the  comment  asserted,  extensions 
of  determinations  of  nonregulated  status 
should  only  be  available  to  the 
submitters  of  the  initial  petition  for  the 
antecedent  organism. 
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APHIS  understands  the  concern  that 
competitors  may  derive  a  competitive 
advantage  from  utilizing  information 
developed  by  others  without  equivalent 
expendiUue  of  time  and  money. 
However,  the  Agency  disagrees  that  an 
individual  who  requests  an  extension  of 
a  determination  of  nonregulated  status 
will  necessarily  utilize  to  any  great 
extent  the  data  contained  in  the  petition 
for  the  antecedent  organism.  Rather,  a 
person  who  requests  an  extension  to  a 
determination  of  nomegulated  status  is 
likely,  in  large  part,  to  make  reference 
to  APHIS’  ai^ysis  of  the  potential  for 
plant  pest  risk  posed  by  the  antecedent 
organism,  providing  additional  evidence 
for  the  new  regulated  article  that  the 
existing  analysis  is  adequate  to  address 
that  organism  as  well.  Requesters  do 
need,  however,  to  attest  to  the  validity 
of  any  data  they  provide  to  the  agency 
that  is  material  to  the  safety  of  the 
regulated  article  that  is  the  subject  of  the 
extension  request. 

Two  commenters  requested 
clarification  on  the  content  of  requests 
to  extend  determinations  of 
nonregulated  status,  specifically*on  the 
format  of  such  requests  and  on 
information  requirements.  APHIS  does 
not  believe  a  specific  format  for  requests 
for  extension  of  determinations  of 
nonregulated  status  needs  to  be 
specified,  but  believes  that  the  request 
itself  could  simply  be  provided  to  the 
Agency  in  the  form  of  a  letter.  Similarly, 
the  guidelines,  as  guidelines  rather  than 
regulations,  do  not  specify  data 
requirements  in  great  det^,  but 
indicate  the  general  rationale  of  the 
analyses  that  need  to  be  presented  to  the 
Agency  and  the  general  areas  that  need 
to  be  addressed,  including  a  description 
of  the  genetic  modifications  in  the 
regulated  articles  under  consideration 
and  a  comparison  of  the  modifications 
in  those  regulated  articles  with  those  in 
the  antecedent  organism,  information  on 
the  phenotypic  expression  of  the  genetic 
modifications  in  the  regulated  articles 
and  any  known  differences  in 
phenotype  between  the  regulated  article 
and  its  antecedent  organism  in  suppmrt 
of  the  contention  that  the  regulated 
articles  in  question  do  not  pose  new  risk 
issues  meriting  separate  consideration. 

One  commenter  requested  that  APHIS 
clarify  whether  field  data  reports  need 
to  be  submitted  along  with  a  request  to 
extend  determinations  of  nonre^ated 
status.  APHIS  believes  that  submission 
of  such  data  is  material  to  any 
determination  of  nonregulat^  status, 
whether  the  determination  is  made  in 
response  to  a  separate  petition  or  in 
response  to  a  request  for  extension  of  a 
determination.  (The  guidelines 
mentioned  previqusly  do  indicate  that 


data  finm  at  least  one  field  trial  should 
be  included  for  any  new  regulated 
articles  for  which  an  extension  of  a 
determination  of  nonregulated  status  is 
requested.)  APHIS  intended  in  its 
proposed  rule  that  requirements  for 
submission  of  field  data  reports  for 
petitions  for  the  determination  of 
nonregulated  status  under  proposed 
§  340.6(c)(5)  would  also  apply  to 
extensions  of  such  determinations.  In 
response  to  comments,  proposed 
§  340.6(c)(5)  is  revised  to  indicate  that 
field  test  reports  for  all  completed  field 
trials  need  to  be  submitted  prior  to 
submission  of  either  a  petition  for 
determination  of  nonregulated  status  or 
a  request  for  extension  of  a 
determination  of  nonregulated  status. 

Two  commenters  recommended  that 
APHIS  eliminate  the  30-day  interval 
between  the  annoimcement  of  an 
extension  of  a  determination  of 
nonregulated  status  and  its  effective 
date,  based  on  the  fact  that  the  Agency 
had  already  conducted  a  thorough  safety 
review,  with  public  comment,  on  the 
antecedent  organism.  APHIS  believes 
that  it  is  necessary  to  retain  the  30-day 
interval  to  allow  State  officials  and  PPQ 
officers  to  receive  and  process  the 
information  concerning  the  extension  of 
an  existing  determination  to  new  lines. 
Moreover,  §  340.6(e)(3)  ensmes  that  the 
public  has  adequate  notice  of  all 
preliminary  decisions  to  extend 
determinations  of  nonregulated  status 
by  aimouncing  such  decisions  in  the 
Federal  Register  30  days  before  the 
decisions  bkiome  final  and  effective. 
This  section  provides  that  APHIS  may 
modify  its  preliminary  decision  should 
APHIS  receive  additional  information 
that  it  determines  warrants  a  change  in 
the  decision.  In  such  cases,  APHIS  will 
issue  a  revised  decision  and  publish  it 
in  the  Federal  Register.  In  the  absence 
of  additional  information  that  the 
Agency  believes  warrants  such  a 
change,  the  preliminary  decision  will 
automatically  become  final  and  effective 
after  30  days. 

Corrunents  on  Proposed  Simplifications 
to  Reporting  Requiremmits  Under 
Permit  or  Notification  (§§  340.3(d)(4), 
340.4(f)(9)),  and  340.6(c)(5)) 

About  40  percent  of  the  comments 
specifically  addressed  the  proposals  to 
simplify  the  reporting  requirements 
under  pomit  and  notification 
procedures  in  §§  340.3(d)(4),  340.4(f)(9), 
and  340.6(c)(5).  Less  tl^  h^  of  the 
comments  on  this  section  supported  the 
proposal.  These  supportive  conunenters 
recognized  the  intent  of  the  proposed 
regulations  to  preserve  reporting  of  all 
significant  occurrences,  in  that  ffie 
proposed  regulations  would  still 


require:  reporting  of  deleterious  effects 
observed  in  trials  under  either  permit  or 
notification  procedures;  and  submission 
of  all  field  test  reports  for  completed 
trials  prior  to,  or  as  part  of,  a  petition 
for  determination  of  nomegulated 
status. 

A  majority  of  those  who  commented 
on  this  section  opposed  the  proposed 
simplification  of  reporting 
requirements,  although  a  few  of  those 
commenters  indicated  that  other,  more 
limited  streamlining  measures  would  be 
appropriate.  Several  commenters 
suggested  that  field  reporting 
requirements  should  1»  strengthened, 
although  no  evidence  in  support  of  such 
a  view  was  provided. 

Commenters  opposed  to  the  proposed 
regulations  €md  in  favor  of  retaining 
existing  reporting  requirements  or  of 
implementing  other,  more  limited 
measures,  provided  justification  for 
their  disapproval  of  the  proposed 
changes  to  the  regulations.  One 
commenter  suggested  that  even  though 
there  have  been  no  vmfavorable 
incidents  with  the  few  organisms 
released  to  date,  other  future  releases 
might  not  be  as  safe,  and  that  there  has 
been  little  long  term  analysis  of  the 
potential  environmental  effects  caused 
by  such  releases.  A  second  commenter 
suggested  that  USDA  created  a  loophole 
which  would  allow  companies  to  decide 
for  themselves  what  constitutes 
deleterious  effects,  and  that  USDA  and 
the  public  could  be  kept  in  the  dark 
about  unsafe  field  trials.  A  third 
commenter  stressed  the  importance  of 
reporting  requirements  as  an  incentive 
for  companies  to  comply  with  APHIS’s 
record-keeping  requirement,  in 
providing  information  to  the  public,  and 
in  helping  generate  public  confidence  in 
the  conduct  of  field  trials. 

In  response  to  these  comments, 

APHIS  agrees  in  part  with  the  first 
comment  that  it  is  inappropriate  to  base 
judgments  on  the  S€tfety  of  fufore 
introductions  of  specific  regulated 
articles  solely  on  the  behavior  of  other 
regulated  articles  in  previous 
introductions.  However,  we  have  never 
intended  that  reports  of  field  trial 
resvilts  submitted  to  APHIS  be  broadly 
used  to  affirm  the  safety  of  individual 
future  trials  with  other  organisms.  Each 
report  is  used  in  more  limited  and 
appropriate  contexts  that  refer 
specifically  to  the  trial  itself,  i.e.,  to 
verify  that  specific  introduction  did  not 
result  in  unmanaged  dissemination  of  a 
regulated  article,  and  to  document  any 
unusxial  occurrences  during  the  trial  or 
any  deleterious  effects  of  the  regulated 
article  on  plants,  nontarget  organisms, 
or  the  environment.  The  reports  do 
support  the  broad  conclusion  that  it  has 
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been  possible  to  conduct  field  trials 
with  a  variety  of  plant  species  under  a 
variety  of  experimental  protocols 
without  unmanaged  dissemination  of 
regulated  articles,  and  the  reports 
indicate  that  to  date,  observed  unusual 
occiurences  and  deleterious  effects  have 
been  minimal.  Further,  APHIS  believes 
that  the  suggestion  that  the  Agency 
should  consider  potential  long  term 
environmental  effects  that  differ  from 
any  effects  that  have  yet  been  observed 
is  outside  the  scope  of  the  requirements 
of  the  NEPA  and  would  be  an  exercise 
in  speculation.  NEPA  does  require, 
however,  that  Agencies  have  a 
continuing  duty  to  gather  and  evaluate 
new  information  relevant  to  the 
environmental  impact  of  their  actions 
(See  Association  Concerned  About 
Tomorrow  v.  Dole,  610  F.Supp.  1101 
(D.C.  Texas  1985)). 

APHIS  also  disagrees  with  the  second 
comment  that  the  proposed 
simplifications  of  reporting 
requirements  create  a  “loophole”  for  the 
reporting  of  deleterious  effects.  The 
proposed  regulation  neither  alters  in 
any  way  the  legal  requirement  that 
deleterious  effects  be  reported  to  the 
agency,  nor  alters  either  the  classes  of 
effects  that  are  to  be  reported  to  the 
agency  or  the  time  schedules  for 
reporting  those  effects.  The  proposed 
rule  would  only  have  eliminated  the 
requirement  for  submission  of  field  data 
reports  for  field  trials  conducted  under 
notification  procedures  if  those  trials 
exhibited  no  deleterious  effects,  unusual 
occurrences,  or  accidental  releases.  Any 
events  or  observations  of  deleterious 
effects,  unusual  occurrences,  or 
accidental  releases  would  have  been 
reported  to  APHIS  and  the  reports 
would  ha^^e  been  available  for  public 
scrutiny.  If  a  responsible  person  had  any 
uncertainty  regarding  whether  a 
particular  event  or  observation 
constituted  a  deleterious  effect,  imusual 
occurrence,  or  accidental  release,  it  was 
their  responsibility  to  contact  APHIS  to 
ascertain  whether  that  event  or 
observation  required  reporting  imder 
the  proposed  regulations. 

In  response  to  the  third  comment, 
APHIS  disagrees  that  the  requirement  to 
submit  field  data  reports  for  trials  under 
notification  procedures  in  which  no 
deleterious  effect,  imusual  occurrence, 
or  accidental  release  is  observed,  in  fact 
provides  any  additional  incentive  to 
maintain  complete  and  accurate  records. 
However,  the  Agency  agrees  that  the 
availability  of  field  trial  reports, 
including  the  vast  majority  not  reporting 
unexpected  events,  may  help  to  increase 
public  confidence  about  the  conduct  of 
field  trials.  For  this  reason,  we  believe 
that  there  is  significant  benefit  in 


maintaining  reporting  requirements  for 
all  field  tri^s  under  notification  or 
permit  procedures  at  the  present  time. 
The  Agency  will  accordingly  continue 
to  require  submission  of  field  data 
reports  for  all  field  trials.  The 
regulations  at  §  340.3(d)(4)(i)  are 
changed  in  response  to  these  comments. 

Inasmuch  as  the  proposal  did  not 
affect  recordkeeping  requirements,  we 
believe  that  a  continued  requirement  for 
submission  of  field  data  reports  is  not  a 
great  burden  on  responsible  persons. 
APHIS  received  two  identical  comments 
that  opposed  the  original  proposal  for 
streamlining  reporting  requirements. 
Both  comments  requested  that,  for  field 
trials  of  longer  than  one  year  duration, 
the  requirement  for  yearly  submission  of 
field  data  reports  be  eliminated  and  that 
only  a  single  report  be  submitted  within 
6  months  of  completion  of  the  field  trial. 
APHIS  believes  that  this  is  a  reasonable 
request.  In  response  to  these  comments, 
the  regulations  at  §§  340.3(d)(4)(i)  and 
340.4(f)(9)  are  changed  accordingly. 
Additionally,  the  regulations  at 
§  340.6(c)(5)  for  the  submission  of  yearly 
field  data  reports  in  multi-year  field 
trials  in  support  of  petitions  for 
determination  of  nonregulated  status  are 
changed  to  be  consistent  with  the 
previous  sections. 

Another  commenter  suggested  that 
when  APHIS  receives  field  test  reports 
that  demonstrate  deleterious  effects  or 
other  unexpected  field  observations,  the 
agency  should  be  required  to  notify  the 
affected  State  of  those  observations. 
APHIS  agrees  that  affected  States  should 
be  informed  when  such  events  are 
observed.  Such  provision  of  information 
is  in  keeping  with  our  existing 
coordination  with  States.  APHIS 
currently  provides  such  information  to 
States  on  a  routine  basis,  and  will 
continue  to  inform  affected  States  in  the 
fuhire  whenever  the  Agency  receives 
either  a  report  of  deleterious  effects  or 
directly  notify  States  under 
§  340.4(f)(10)  that  there  has  been  an 
accidental  or  unplanned  release. 

Miscellaneous. 

We  are  deleting  all  references  to 
“Biotechnology,  Biologies,  and 
Environmental  Protection”  and 
replacing  them  with  “Animal  and  Plant 
Health  Inspection  Service”  in  order  to 
reflect  an  internal  reorganization  within 
APHIS;  we  are  also  adding  a  definition 
of  Administrator  as  part  of  that  change. 
The  authority  citation  has  also  been 
amended  to  reflect  number  changes  in 
Title  7  of  the  Code  of  Federal 
Regulations  that  address  delegations  of 
authority  to  the  Assistant  Secretary, 
Marketing  and  Regulatory  Programs, 
and  the  Administrator,  APHIS. 


Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  O^er  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  > 

The  effect  of  the  amendments  is  to 
simplify  procedures:  (1)  For  the 
introduction  of  certain  genetically 
engineered  organisms  by  expanding  the 
scope  of  organisms  that  will  be  included 
under  notification  procedures  and 
lessening  certain  administrative 
requirements  for  State  concurrence  on 
interstate  movements  under  notification 
procedures;  (2)  for  determination  of 
nonregulated  status  for  certain 
organisms  by  allowing  for  extension  of 
determinations  of  nonregulated  stahis  to 
other  regulated  articles  closely  related  to 
those  for  which  the  initial 
determination  was  made;  and  (3)  for 
reporting  requirements  during  multi¬ 
year  field  trials. 

The  expansion  of  the  scope  of 
organisms  included  imder  notification 
procedures  will  eliminate  the  need  for 
a  permit  to  conduct  field  tests  for  many 
crops  that  currently  fall  uinder  the 
permitting  regulations.  This  will  allow 
researchers  to  conduct  field  tests  for 
most  crops  with  greatly  simplified 
regulatory  requirements.  At  present, 
approximately  87  percent  of  all  field 
trials  are  conducted  imder  notification 
procedures.  Based  on  trials  to  date, 
APHIS  estimates  that  less  than  0.5 
percent  of  the  transgenic  plants  field 
tested  would  not  qualify  for  notification 
procedures  based  on  the  local  weed 
status  of  the  crop  species.  In  addition, 
nearly  99  percent  of  all  introduced 
genes  in  plants  field  tested  to  date  have 
qualified  under  notification  procedures. 
Most  of  the  donor  genes  that  have  not 
met  the  eligibility  criteria  have  been 
virus-derived  genes  that  could 

)  The  agricultural  biotechnology  industry  is  still 
in  a  relatively  early  stage  of  development.  Each 
year,  as  the  industry  continues  to  grow,  it  is 
anticipated  there  will  be  growth  in 
experimentation,  ultimately  resulting  in  an  increase 
in  agricultural  production  and  a  broadening  of 
international  trade.  The  potential  benefits  could  be 
significant,  but  are  speculative  at  this  time.  APHIS 
anticipates  that  this  Final  Rule  will  be  generally 
welcomed  by  public  and  private  researchers, 
because  it  is  estimated  that  it  could  save  the 
industry  as  a  whole  perhaps  $50,000  in  costs 
associated  with  preparing  submissions  to  APHIS. 
These  savings  are  e)q>ected  to  increase  as  the 
number  of  submissions  to  APHIS  cxMitinues  to  grow. 
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potentially  also  qualify  for  notification 
under  the  revised  §  340.3(b)(5).  APHIS 
therefore  estimates  that  about  99  percent 
of  all  field  trials  will  be  conducted 
under  notification  procediues  under 
these  modifications.  APHIS  estimates 
that  the  cost  savings  for  preparation  of 
notification  over  preparation  of  a  permit 
application  is  approximately  95  percent. 

APHIS  also  estimates  that  extension 
of  existing  determinations  will 
potentially  be  applicable  to  perhaps  half 
of  all  regulated  articles  for  which  a 
determination  of  nonregulated  status 
might  be  sought.  The  amount  of  time 
required  to  establish  similarity  with  an 
antecedent  organism,  APHIS  estimates, 
might  be  about  one-fourth  of  that 
required  for  preparation  of  a  petition  for 
determination  of  nonregulat^  status. 
Much  of  this  data  is  data  that  the 
researcher  should  already  have  acquired 
while  conducting  field  tests  of 
genetically  engineered  crops. 

This  rule  is  consistent  with  the  risk- 
based  and  product-based  philosophy 
underlying  the  Federal  policy  for  the 
regulation  of  the  products  of 
biotechnology,  as  annoimced  by  the 
Office  of  Science  and  Technology  Policy 
in  the  Coordinated  Framework  for  the 
Regulation  of  the  Products  of 
Biotechnology  (51  FR  23303-23350, 

June  26, 1986).  It  is  also  consistent  with 
the  principles  of  regulation  expressed  in 
Executive  Order  12866,  specifically  that 
the  agency  consider  the  degree  and 
nature  of  risks  posed  by  the  activities 
imder  its  jurisdiction,  and  tailor  its 
regulations  to  achieve  the  least  burden 
on  society  consistent  with  obtaining  its 
regulatory  objectives.  The  option  of 
allowing  applicants  to  submit  requests 
to  extend  existing  determinations  of 
nonregulated  status  to  one  or  more 
related  organisms  is  also  consistent  with 
the  Presidential  Memorandum  to  heads 
of  Departments  and  Agencies  of  March 
4, 1995,  on  the  Regulatory  Reform 
Initiative  which,  among  other  things, 
directs  agencies  to  consider  the 
question,  “Could  private  business, 
setting  its  own  standards  and  being 
subject  to  public  accountability,  do  the 
job  as  well?” 

In  response  to  the  comments  received, 
APHIS  is  changing  the  proposed 
regulations  to  simplify  field  test 
reporting  for  notifications,  permits,  and 
petitions,  and  to  clarify  the  requirement 
for  State  concurrence  on  interstate 
movements  under  notification 
procedures. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no  ^ 
retroactive  effect;  emd  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  nile. 

Paperwork  Reduction  Act 

This  final  rule  contains  an 
information  collection  requirement  that 
was  not  included  in  the  proposed  rule. 
Specifically,  this  final  rule  adds  an 
additional  288  annual  burden  hours 
required  for  the  field  test  reports 
submission  to  APHIS.  In  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  this  information  collection 
requirement  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  When  OMB  notifies 
us  of  its  decision,  we  will  publish  a 
document  in  the  Federal  Register 
providing  notice  of  the  assigned  OMB 
control  number  or,  if  approval  is  denied, 
providing  notice  of  what  action  we  plan 
to  take. 

List  of  Sutqects  in  7  CFR  Part  340 

Administrative  practice  and 
procedure.  Biotechnology,  Genetic 
engineering.  Imports,  Packaging  and 
containers.  Plant  diseases  and  pests. 
Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  340  as  follows: 

PART  340— INTRODUCTION  OF 
ORGANISMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BEUEVE  ARE  PLANT 
PESTS 

1.  The  authority  citation  for  part  340 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  ISOaa-lSOjj,  151-167, 
and  1622n:  31  U.S.C.  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

S  340.0  [Amended] 

2.  In  §  340.0(a),  the  introductory  text, 
the  words  “Director,  BBEP,”  are 
removed  and  the  word  “Administrator” 
added  in  their  place. 


3.  Section  340.1  is  amended  as 
follows: 

a.  In  the  definitions  of  courtesy 
permit,  inspector,  permit,  and  regulated 
article,  the  words  “Director,  BBEP,”  are 
removed  and  the  word  “Administrator” 
added  in  their  place. 

b.  The  definition  of  Director,  BBEP  is 
removed,  and  definitions  for 
Administrator  and  antecedent  organism 
are  added,  in  alphabetical  order,  to  read 
as  set  forth  below: 


Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  or  any  other  employee 
of  APHIS  to  whom  authority  has  been 
or  may  be  delegated  to  act  in  the 
Administrator’s  stead. 

it  it  It  it  If 

Antecedent  organism.  An  organism 
that  has  already  been  the  subject  of  a 
determination  of  nonregulated  status  by 
APHIS  under  §  340.6,  and  that  is  used 
as  a  reference  for  comparison  to  the 
regulated  article  under  consideration 
under  these  regulations. 
***** 

§§340.4, 340.8,  and  340.9  [Amended] 

4.  In  §  340.4,  footnotes  5  through  7  are 
redesignated  as  footnotes  7  through  9;  in 
§  340.8,  footnote  8  is  redesignated  as 
footnote  12;  and  in  §  340.9,  footnote  9  is 
redesignated  as  footnote  13. 

5.  Section  340.3  is  amended  as 
follows: 

a.  A  new  footnote  5  is  added  at  the 
end  of  the  section  heading  and 
paragraphs  (b)(1),  (b)(5),  (d)(4),  (e)(1) 
and  (e)(4)  are  revised  to  read  as  set  forth 
below. 

b.  In  paragraph  (d)(1),  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection”  are  removed 
and  the  words  “Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services”  are  added  in  their 
place. 

c.  In  paragraph  (d)(3),  introductory 
text,  the  word  “BBEP”  is  removed  and 
the  word  “APHIS”  is  added  in  its  place. 

d.  In  paragraphs  (d)(5),  (e)(2),  and 
(e)(3),  the  words  “Director,  BBl^,”  are 
removed  and  the  word  “Administrator” 
is  added  in  their  place. 

§  340.3  Notification  for  the  introduction  of 
certain  reguiated  articles.^ 
***** 


^  APHIS  may  issue  guidelines  regarding  scientific 
procedures,  practices,  or  protocols  which  it  has 
found  acceptable  in  making  various  determinations 
under  the  regulations.  A  person  may  follow  an 
APHIS  guideline  or  follow  different  procedures, 
practices,  or  protocols.  When  different  procedures, 
practices,  or  protocols  are  followed,  a  person  may. 


§340.1  Definitions. 

*  *  *  *  * 
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(b)  *  *  * 

(1)  The  regulated  article  is  any  plant 
species  that  is  not  listed  as  a  noxious 
weed  in  regulations  at  7  CFR  part  360 
under  the  Federal  Noxious  Weed  Act  (7 
U.S.C.  2809],  and,  when  being 
considered  for  release  into  the 
environment,  the  regulated  article  is  not 
considered  by  the  Administrator  to  be  a 
weed  in  the  area  of  release  into  the 
enviromnent. 

***** 

(5)  To  ensiuB  that  the  introduced 
genetic  sequences  do  not  pose  a 
significant  risk  of  the  creation  of  any 
new  plant  virus,  plant  virus-derived 
sequences  must  be: 

(i)  Noncoding  regulatory  sequences  of 
knovra  function,  or 

(ii)  Sense  or  antisense  genetic 
constructs  derived  from  viral  genes  from 
plant  viruses  that  are  prevalent  and 
endemic  in  the  area  where  the 
introduction  will  occur  and  that  infect 
plants  of  the  same  host  species,  and  that 
do  not  encode  a  functional  noncapsid 
gene  product  responsible  for  cell-to-cell 
movement  of  the  virus. 
***** 

(d)  *  *  • 

(4)  Field  test  reports  must  be 
submitted  to  APHIS  within  6  months 
after  termination  of  the  field  test.  Field 
test  reports  shall  include  the  APHIS 
reference  number,  methods  of 
observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
enviroiunent. 

***** 

(e)  *  *  * 

(1)  APHIS  will  provide  copies  of  all 
notifications  to  appropriate  State 
regulatory  official(s)  for  review  within  5 
business  days  of  receipt.  Comments  to 
APHIS  from  appropriate  State  regulatory 
officials  in  response  to  notifications  for  - 
interstate  movement  of  regulated 
articles  will  not  be  required  by  APHIS 
prior  to  acknowledgment,  although 
States  may  provide  their  reviews  to 
APHIS  at  their  discretion. 
***** 

(4)  APHIS  will  provide 
acknowledgment  within  30  days  of 
receipt  that  the  environmental  release  is 
appropriate  under  notification.  Such 
acknowledgment  vdll  apply  to  field 
testing  for  1  year  from  the  date  of 
introduction,  and  may  be  renewed 
annually  by  submission  of  an  additional 
notification  to  APHIS. 
***** 


but  is  not  required  to,  discuss  the  matter  in  advance 
with  APHIS  to  help  ensure  that  the  procedures, 
practices,  or  protocols  to  be  followed  will  be 
acceptable  to  APHIS. 


6.  Section  340.4  is  amended  as 
follows: 

a.  A  new  footnote  6  is  added  at  the 
end  of  the  section  heading. 

bu  In  paragraph  (a),  the  l^t  complete 
sentence  after  the  paragraph  heading  is 
revised  to  read  as  set  forth  below. 

c.  Paragraph  (f)(9)  is  revised  to  read  as 
set  forth  below. 

d.  The  words  “Director,  BBEP”  are 
removed  emd  the  word  “Administrator” 
is  added  in  their  place  in  the  following 
places: 

i.  Paragraph  (f),  introductory  text; 

ii.  Paragraph  (f)(7); 

iii.  Paragraph  (f)(8); 

iv.  Paragraph  (g),  each  time  they 
appear; 

V.  Paragraph  (h)(1). 

e.  The  words  “Biotechnology, 
Biologies,  and  Environmental 
Protection”  are  removed  and  the  word 
“APHIS”  is  added  in  their  place  in  the 
following  places: 

i.  Paragraph  (b),  introductory  text, 
each  time  they  appear; 

ii.  Paragraph  (c),  introductory  text, 
each  time  they  appear; 

iii.  Paragraph  (c)(1),  both  times  they 
appear; 

IV.  Paragraph  (c)(2); 

V.  Paragraph  (f)(l0); 

vi.  Paragraph  (f)(ll)(ii); 

vii.  Paragraph  (h)(2); 

viii.  Paragraph  (h)(3),  both  times  they 
ear. 

In  paragraph  (b),  in  newly 
redesignated  footnote  8,  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection”  are  removed 
and  the  words  “Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services”  added  in  their 
place. 

g.  In  paragraph  (e),  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection,  of  the”  are 
removed  and  the  words  “APHIS  of  the” 
added  in  their  place,  and  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection,  a  permit”  are 
removed  and  the  words  “APHIS,  a 
permit”  added  in  their  place. 

§340.4  Permits  for  the  introduction  of  a 
reguiated  article.* 

(a)  *  *  *  Two  copies  of  a  written 
application  for  a  permit  to  introduce  a 
regulated  article,  which  may  be 
obtained  from  APHIS,  shall  be 
submitted  by  the  responsible  person  to 
the  Animal  and  Plant  Health  Inspection 
Service,  Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services,  Biotechnology 
Permits,  4700  River  Road,  Unit  147, 
Riverdale,  Maryland  20737-1237.  *  *  * 
*  *  *  *  *  • 


*See  footnote  5  in  $340.3. 


(f)*  *  * 

(9)  A  person  who  has  been  issued  a 
permit  shall  submit  to  APHIS  a  field  test 
report  within  6  months  after  the  - 
termination  of  the  field  test.  A  field  test 
report  shall  include  the  APHIS  reference 
number,  methods  of  observation, 
resulting  data,  and  analysis  regarding  all 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment. 
***** 

7.  Section  340.5  is  amended  as 
follows: 

a.  In  §  340.5,  a  new  footnote  10  is 
added  at  the  end  of  the  section  heading 
to  read  as  set  forth  below. 

b.  The  words  “Director,  BBEP”  are 
removed  and  the  word  “Administrator” 
added  in  their  place  in  the  following 
places: 

i.  In  paragraph  (a),  each  time  it 
appears. 

ii.  In  paragraph  (c)(3),  both  times  it 
appears. 

c.  In  paragraph  (b),  introductory  text, 
the  words  “Biotechnology,  Biologies, 
and  Environmental  Protection”  are 
removed  and  the  words  “Biotechnology 
and  Scientific  Services,  PPQ”  added  in 
their  place. 

d.  in  paragraph  (b),  under  subheading 
“PETITION  TO  AMEND  7  CFR  340.2,” 
the  words  “the  Director,  BBEP  of 
Biotechnology,  Biologies,  and 
Environment^  Protection,  to”  are 
removed  and  the  words  “that  the 
Administrator”  added  in  their  place. 

e.  In  paragraph  (c)(1),  in  the  third 
sentence,  and  in  paragraph  (c)(3),  the 
words  “Biotechnology,  Biologies,  and 
Environmental  Protection”  are  removed 
and  the  word  “APHIS”  added  in  their 
place. 

f.  In  paragraph  (c)(1),  in  the  first 
sentence,  and  in  paragraph  (c)(2),  the 
words  “Director  of  Biotecdmology, 
Biologies,  and  Environmental 
Protection”  are  removed  and  the  word 
“APHIS”  added  in  their  place. 

g.  In  paragraph  (c)(3)(ii),  the  words 
“Director,  BB^’s”  are  removed  and  the 
word  “Administrator’s”  added  in  their 
place. 

§340.5  Petition  to  amend  the  list  of 
organisms.^* 

***** 

8.  Section  340.6  is  amended  as 
follows: 

a.  A  new  footnote  11  is  added  at  the 
end  of  the  section  heading,  a  new 
paragraph  (c)(5)  is  added,  paragraph  (e) 
is  redesignated  as  paragraph  (f),  and  a 
new  paragraph  (e)  is  added  to  read  as  set 
forth  below. 

b.  The  words  “Director,  BBEP,”  are 
removed  and  the  word  “Administrator” 


See  footnote  5  in  $340.3. 
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added  in  their  place  in  the  following 
places: 

i.  Paragraph  (a),  both  times  they 
appear; 

ii.  Paragraph  (b),  under  subheading 
“PETmON  FOR  DETERMINATION  OF 
NONREGULATED  STATUS”; 

iii.  Paragraphs  (d)(1),  (d)(2>,  and 
(d)(3). 

c.  In  paragraph  (a),  remove  the  words 
“Director,  Biotechnology,  Biologies,  and 
Environmental  Protection  (BBEP),”  and 
add  in  their  place  the  word 
“Administrator”. 

d.  In  paragraph  (b),  remove  the  words 
“Biotec^ology,  Biologies,  and 
Environmental  Protection”  and  add  in 
their  place  the  words  “Plant  Protection 
and  Quarantine,  Biotechnology  and 
Scientific  Services”. 

e.  In  paragraph  (c)(4),  remove  the 
word  “Director”  and  add  the  wend 
“Administrator”  in  its  place. 

f.  In  paragraph  (d)(1),  remove  the 
words  “The  BBEP”  and  add  in  their 
place  the  word  “APHIS”. 

g.  In  the  undesignated  paragraph 
foUowing  paragraph  (d)(3)(ii),  remove 
the  word  “Director’s”  and  add  the  word 
“Administrator’s”  in  its  place,  and 
remove  the  word  “BBEP”  and  add  the 
word  “APHIS”  in  its  place. 

h.  In  newly  redesignated  paragraph 
(f)(1),  remove  the  word  “Director’s”  and 
add  the  word  “Administrator’s”  in  its 
place. 

§340.6  Petition  for  determination  of 
nonregulated  status.''^ 
***** 

(c)*  *  * 

(5)  Field  test  reports  for  all  trials 
conducted  imder  permit  or  notification 
procedures,  involving  the  regulated 
article,  that  were  submitted  prior  to 
submission  of  a  petition  for 
determination  of  nonregulated  status  or 
prior  to  submission  of  a  request  for 
extension  of  a  determination  of 
nonregulated  status  under  paragraph  (e) 
of  this  part.  Field  test  reports  shall 
include  the  APHIS  reference  niunber, 
methods  of  observation,  resulting  data, 
and  analysis  regarding  all  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment. 
***** 

(e)  Extensions  to  determinations  of 
nonregulated  status. 

(1)  The  Administrator  may  determine 
that  a  regulated  article  does  not  pose  a 
potential  for  plant  pest  risk,  and  should 
therefore  not  be  regulated  imder  this 
part,  based  on  the  similarity  of  that 
organism  to  an  antecedent  organism. 

(2)  A  person  may  request  that  APHIS 
extend  a  determination  of  nonregulated 


**  See  footnote  5  in  §  340.3. 


status  to  Other  organisms.  Such  a 
request  shall  include  information  to 
establish  the  similarity  of  the  antecedent 
organism  and  the  regulated  articles  in 
question. 

(3)  APHIS  will  annoimce  in  the 
Federal  Register  all  preliminary 
decisions  to  extend  determinations  of 
nonregulated  status  30  days  before  the 
decisions  become  final  and  efiective.  If 
additional  information  becomes 
available  that  APHIS  believes  justifies 
changing  its  decision,  it  will  issue  a 
revis^  decision. 

(4)  If  a  request  to  APHIS  to  extend  a 
determination  of  nonregulated  status 
imder  this  part  is  denied,  APHIS  will 
inform  the  submitter  of  that  request  of 
the  reasons  for  denial.  The  submitter 
may  submit  a  modified  request  or  a 
separate  petition  for  determination  of 
noiuegulated  status  without  prejudice. 
***** 

§340.7  [Amended] 

9.  In  §  340.7,  paragraph  (b),  the 
introductory  text,  remove  the  words 
“Biotechnology,  Biologies,  and 
Environmentsd  Protection”  and  add  in 
their  place  the  word  “APHIS”. 

Done  in  Washington.  DC,  this  28th  day  of 
April  1997. 

Donald  W.  Luchsinger, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc  97-11359  Filed  5-1-97;  8:45  am) 
BaXMG  cooe  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  17S5 

RUS  Standard  for  Acceptance  Tests 
atKl  Measurements  of 
Telecommunications  Plant 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  amends  its  regulations  on 
Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  by  rescinding  RUS 
Bulletin  345-63,  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telephone  Plant,  PC— 4,  and  codifying 
the  revised  RUS  standard  at  7  CFR 
1755.400  through  7  CFR  1755.407,  in 
the  Code  of  Federal  Regulations.  'The 
revised  standard:  Updates  the 
acceptance  tests  and  measurements  for 
copper  conductor  telecommunications 
plant;  includes  a  section  on  acceptance 
tests  and  measurements  for  fiber  optic 
cable  plant;  includes  a  section  on 


acceptance  tests  and  measurements  for 
voiceband  data  transmission;  and 
includes  a  shield  or  armor  groimd 
resistance  test  to  determine  outer  jacket 
cable  damage. 

DATES:  Effective  date:  June  2, 1997. 

Incorporation  by  reference: 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  I.  Harper,  Jr.,  Chief,  Outside 
Plant  Branch,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  room  2837,  STOP  1598,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1598,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

’This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  final  rule  meets  the  applicable 
standards  provided  in  section  3  of  that 
Executive  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  "niis  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short¬ 
term  costs  to  RUS  borrowers.  However, 
the  long-term  direct  economic  costs  are 
reduced  through  greater  durability  and 
lower  maintenance  cost  over  time. 

Information  Collection'  and 
Recordkeeping  Requirements 

'The  reporting  and  recordkeeping 
requirements  contained  in  the  final  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended)  under  control  number  0572- 
0059. 

Send  questions  or  comments 
regarding  this  burden  or  any  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Support  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
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Stop  1522,  Washington,  EXD  20250- 
1522,  Fax:  (202)  720-4120. 

National  Environmental  Policy  Act 
CertiScation 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
hmnan  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
^Domestic  Assistance  programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees;  and  No.  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  rule 
titled  Department  Programs  and 
Activities  Excluded  hum  Executive 
Order  12372  (50  FR'47034)  exempts 
RUS  and  RTB  lo€uis  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  finm  coverage  imder  this  Order. 

Background 

RUS  issues  publications  titled 
“Bulletin”  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  seciue  RUS 
financing.  RUS  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  RUS 
Loan  Fimds.  RUS  is  rescinding  Bulletin 
345-63,  “RUS  Standard  for  Acceptance 
Tests  and  Measurements  of  Telephone 
Plant,  PC-4,”  and  to  codifying  this 
standard  in  7  CFR  1755.400  ti^ugh  7 
CFR  1755.407,  RUS  Standard  for 


Acceptance  Tests  and  Measurements  of 
Telecommunications  Plant. 

This  standard  is  used  to  determine  the 
acceptability  of  installed 
telecommunications  plant.  The  current 
standard  with  regard  to  copper  cable 
plant  acceptance  tests  and 
measurements  has  become  outdated  as  a 
result  of  technological  advancements 
made  in  copper  cable  plant  acceptance 
test  methods  during  the  past  fourteen 
years.  Therefore  to  assure  RUS 
borrowers  that  their  installed  copper 
cable  plant  is  of  the  highest  qxiality,  the 
revised  standard  will  update  acceptance 
test  and  measurement  methods  for 
copper  cable  plant. 

There  is  currently  a  need  to  include 
into  the  standard  a  section  dealing  with 
standardized  test  methods  and 
measurements  for  installed  fiber  optic 
cable  plant.  Presently  acceptance  test 
methods  and  measurements  for  fiber 
optic  cable  plant  are  developed  by  each 
consulting  engineer  resulting  in  a 
variety  of  test  methods  and 
measurements  which  in  turn  resvdts  in 
higher  construction  costs  to  RUS 
borrowers.  By  providing  standardized 
acceptance  test  methods  and 
measurements  for  fiber  optic  cable 
plant,  RUS  will  be  assisting  its 
borrowers  by  decreasing  their 
construction  costs  for  fiber  optic  cable 
installation. 

There  is  currently  a  need  to  include 
into  the  standard  a  section  dealing  with 
standardized  test  methods  and 
measurements  for  voiceband  data 
transmission.  Because  RUS  borrowers 
are  increasing  their  usage  of  modems  to 
transmit  data  over  telecommunications 
transmission  facilities,  standardized  test 
methods  and  measurements  are  needed 
to  ensure  that  the  transmission  facilities 
are  acceptable  for  data  transmission. 

There  is  presently  a  need  to  include 
into  the  current  standard  a  standardized 
shield  or  armor  groimd  resistance  test 
method  and  a  minimum  requirement  to 
determine  when  the  outer  cable  jacket  is 
damaged  as  a  result  of  the  installation 
procedures.  This  standard  test  method 
and  minimum  requirement  will  result  in 
cost  savings  to  RUS  borrowers  because 
the  variety  of  test  methods  and 
minimum  requirements  presently  being 


used  by  consulting  engineers  and 
contractors  will  be  eliminated. 

This  action  establishes  RUS 
standardized  acceptance  test  methods 
and  measurements  to  determine 
acceptability  of  installed 
telecommunications  plant.  These 
standardized  acceptance  test  methods 
and  measmements  will  afford  RUS 
telephone  borrowers  an  economical  and 
efficient  means  of  reducing  their 
construction  costs. 

On  August  28, 1996,  RUS  published 
a  propos^  rule  (61  FR  44195)  to  rescind 
RUS  Bulletin  345-63,  RUS  Standard  for 
Acceptance  Tests  and  Measurements  of 
Telephone  Plant,  PC-4,  and  to  codify 
the  revised  RUS  Standard  for 
Acceptance  Tests  and  Measmements  of 
Telecommunications  Plant  in  7  CFR 
1755.400  through  7  CFR  1755.407. 
Comments  on  this  proposed  rule  were 
due  October  28, 1996.  No  comments 
were  received  by  this  due  date. 

List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  the  retisons  set  out  in  the 
preamble,  RUS  amends  chapter  XVII  of 
title  7  of  ffie  Code  of  Federal 
Regulations  as  follows: 

Part  1755— Telecommunications 
Standards  and  Specifications  for 
Materials,  Equipment  and  Construction 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq.,  6941  et  seq. 

§1755.97  [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  RUS  Bulletin  345-63 
from  the  table. 

3.  Section  1755.98  is  amended  by 
adding  the  entry  1755.400  through 
1755.407  to  the  table  in  numeric^  order 
to  read  as  follows: 

§1755.98  List  of  telephone  standards  and 
specifications  inciuded  in  other  7  CFR 
parts. 

***** 


Section 


Issue  date 


Title 


1755.400  through  1755.407 


[Effective  date  of  final  rule] 


RUS  Standard  for  Acceptance  Tests  and 
Measurements  of  Telecommunications 
Plant. 
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4.  Sections  1755.400  through 
1755.407  are  added  to  read  as  follows: 

§1756.400  RUS  standard  for  acceptance 
teats  and  measurements  of 
tsiecommunications  plant 

Sections  1755.400  through  1755.407 
cover  the  requirements  for  acceptance 
tests  and  measiirements  on  inst^ed 
copper  and  fiber  optic 
telecommunications  plant  and 
equipment. 

§1755.401  Scope. 

(a)  Acceptance  tests  outlined  in 
§§  1755.400  through  1755.407  are 
applicable  to  plant  constructed  by 
contract  or  force  account.  This  testing 
standard  provides  for  the  following: 

(1)  Spe^c  types  of  tests  or 
measurements  for  the  different  types  of 
telecommunications  plant  and 
equipment; 

(2)  The  method  of  measurement  and 
types  of  measuring  equipment: 

(3)  The  expected  results  and 
tolerances  permitted  to  meet  the 
acceptable  standards  and  objectives; 

(4)  Suggested  formats  for  recording 
the  results  of  the  measurements  and 
tests;  and 


(5)  Some  probable  causes  of 
nonconformance  and  methods  for 
corrective  action,  where  possible. 

(b)  Alternative  methods  of 
measurements  that  provide  suitable 
alternative  results  ^lall  be  permitted 
with  the  concurrence  of  the  Rural 
Utilities  Service  (RUS). 

(c)  For  the  purpose  of  this  testing 
standard,  a  “measurement”  shall 
defined  as  an  evaluation  where 
quantitative  data  is  obtained  (e.g., 
resistance  in  ohms,  structural  return 
loss  in  decibels  (dB),  etc.)  and  a  “test” 
shall  be  defined  as  an  evaluation  where 
no  quantitative  data  is  obtained  (e.g.,  a 
che^  mark  indicating  conformance  is 
usually  the  result  of  the  test). 

(d)  The  sequence  of  tests  and 
measiuements  described  in  this 
standard  have  been  prepared  as  a  guide. 
Variations  from  the  sequence  may  be 
necessary  on  an  individual  application 
basis. 

(e)  There  is  some  overlap  in  the 
methods  of  testing  shown;  also,  the 
extent  of  each  ph^  of  testing  may  vary 
on  an  individiial  basis.  The  borrower 
shall  determine  the  overall  plan  of 
testing,  the  need  and  extent  of  testing. 


and  the  responsibility  for  each  phase  of 
testing. 


(a)  The  resistance  of  the  central  office 
(CO)  and  the  remote  switching  terminal 
(RST)  ground  shall  be  measured  before 
and  after  it  has  been  bonded  to  the 
master  ground  bar  (MGB)  where  it  is 
connected  to  the  building  electric 
service  ground. 

(b)  The  ground  resistance  of  electronic 
equipment  such  as  span  line  repeaters, 
carrier  terminal  equipment, 
concentrators,  etc.  shall  be  measmred. 

(c)  Method  of  measurement.  The 
connection  of  test  equipment  for  the 
ground  resistance  measurement  shall  be 
as  shown  in  Figiure  1.  Refer  to  RUS 
Bulletin  1751F-802,  “Electrical 
Protection  Groimding  Fimdamenhds,” 
for  a  comprehensive  discussion  of 
ground  resistance  measurements. 

(d)  Test  equipment  The  test 
equipment  for  making  this  measurement 
is  shown  in  Figure  1  as  follows: 


BIUINQ  COOC  3410-15-l> 


§  1755.402  Ground  resistance 
measurements. 
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FIGURE  1 

GROUND  RESISTANCE  MEASUREMENT©  .  (2) 


Grounds 


Notes; 

rO  Measurement  procedure  for  COs,  RSTs.  ond  electronic  equipment  housings  opproximotely 
10  ft  by  10  ft  (3  m  by  3m)  or  smaller  shall  be  os  follows:  The  minimum  distonce 
between  the  CO  ground  (C^)  being  tested  and  C2  100  ft  (30.5  m).  Take  severol 

measurements  moving  P2  from  50  ft  to  75  ft  (15.2  m  to  23  m)  away  from  CO  ground 
C2.  Resistance  should  initially  rise  then  level  off  and  then  start  rising  again.  The 
value  to  record  for  CO  ground  resistance  is  the  value  where  it  levels  off  which  usually 
should  occur  with  P2  at  62  %  of  the  distance  between  the  CO  ground  and  C2. 


© 

© 


Measurement  procedure  for  COs,  RSTs,  ond  electronic  equipment  housings  larger  than 
10  ft  by  10  ft  (3  m  by  3  m)  shall  be  in  accordance  with  the  test  equipment 
manufacturer’s  instructions. 

Oynatel  Research- Vibroground,  General  Radio-Megger  Bridge, 

Associate  Research-Megohm  Meter  or  equivalent. 


MLUNQ  CODE  3410-18-C 


23962 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations 


(e)  Applicable  results.  (1)  For  the  CO 
and  RST,  the  resistance  after  the  bond 
has  been  made  to  the  MGB  electric 
service  groimd  shall  not  exceed  5  ohms. 
Where  &e  measured  groimd  resistance 
exceeds  5  ohms,  the  borrower  shall 
determine  what  additional  gitnmding,  if 
any,  shall  be  provided. 

(2)  For  electronic  equipment,  the 
ground  resistance  shall  not  exceed  25 
ohms.  Where  the  measiued  groimd 
resistance  exceeds  25  ohms,  the 
borrower  shall  determine  what 
additional  grounding,  if  any,  shall  be 
provided. 

(3)  When  ground  resistance 
measurements  exceed  the  ground 
resistance  requirements  of  paragraphs 
(e)(1)  and  (e)(2)  of  this  section,  refer  to 
RUS  Bulletin  1751F-802,  “Electrical 
Protection  Grounding  Fundamentals,” 
for  suggested  methods  of  reducing  the 
ground  resistance. 

(f)  Data  record.  Results  of  the  CO  and 
RST  ground  resistance  measurements 
shall  be  recorded.  A  suggested  format 
similar  to  Format  I,  Outside  Plant 
Acceptance  Tests— Subscriber  Loops,  in 
§  1755.407  or  a  format  specified  in  the 
applicable  construction  contract  may  be 
us^.  Results  of  the  electronic 
equipment  ground  resistance 
measurements  shall  be  recorded.  A 
suggested  format  similar  to  Format  H, 
Outside  Plant  Acceptance  Tests — ^Trunk 
Circuits,  in  §  1755.407  or  a  format 


specified  in  the  applicable  construction 
contract  may  be  used.  Data  showing 
approximate  moisture  content  of  the  soil 
at  the  time  of  measurement,  the 
temperature,  the  type  of  soil  and  a 
description  of  the  test  equipment  used 
shall  also  be  included. 

(g)  Probable  causes  for 
nonconformance.  Refer  to  RUS  Bulletin 
1751F-802,  “Electrical  Protection 
Grounding  Fundamentals,”  and 
Telecommunications  Engineering  and 
Construction  Manual  (Tl^CM)  siection 
810,  “Electrical  Protection  of  Electronic 
Analog  and  Digital  Central  Office 
Equipment,”  for  possible  causes  of 
nonconformance  and  suggested  methods 
for  corrective  action. 

§  1755.403  Copper  cable 
telecommunications  plant  measurements. 

(a)  Shield  or  shield/armor  continuity. 

(1)  Tests  and  measurements  shall  be 
made  to  ensure  that  cable  shields  or 
shield/armors  are  electrically 
continuous.  There  are  two  areas  of 
concern.  The  first  is  shield  or  shield/ 
armor  bonding  within  a  pedestal  or 
splice  and  the  second  is  shield  or 
^eld/armor  continuity  between 
pedestals  or  splices. 

(2)  Measurement  techniques  outlined 
here  for  verification  of  shield  or  shield/ 
armor  continuity  are  applicable  to 
buried  cable  plant.  Measurements  of 
shield  continuity  between  splices  in 
aerial  cable  plant  should  be  made  prior 


to  completion  of  splicing.  Conclusive 
results  cannot  be  obtained  on  aerial 
plant  after  all  bonds  have  been 
completed  to  the  supporting  strand, 
multigrounded  neutral,  etc. 

(3)  Method  of  measurement,  (i)  The 
shield  or  shiel^armor  resistance 
measurements  shall  be  made  between 
pedestals  or  splices  using  either  a 
Wheatstone  bridge  or  a  volt-ohm  meter. 
For  loaded  plant,  measurements  shall  be 
made  on  cable  lengths  that  do  not 
exceed  one  load  section.  For  nonloaded 
plant,  measurements  shall  be  made  on 
cable  lengths  that  do  not  exceed  5,000 
feet  (ft)  (1,524  meters  (m)).  All  bonding 
wires  shall  be  removed  ^m  the 
bonding  lugs  at  the  far  end  of  the  cable 
section  to  measured.  The  step-by-step 
measurement  procedure  shall  be  as 
shown  in  Figure  2. 

(ii)  Cable  shield  or  shield/armor 
continuity  within  pedestals  or  splices 
shall  be  measured  with  a  cable  shield 
splice  continuity  test  set.  The  step-by- 
step  measurement  procedure  outlin^  in 
the  manufacturer’s  operating 
instructions  for  the  specific  test 
equipment  being  used  shall  be  followed. 

(4)  Test  equipment,  (i)  The  test 
equipment  for  measuring  cable  shield  or 
shield/armor  resistance  between 
pedestals  or  splices  is  shown  in  Figure 

2  as  follows: 
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FIGURE  2 

SHIELD  OR  SHIELD/ARMOR  RESISTANCE  MEASUREMENT 

-  STEP  1 


Short  ond  connect 


SETTINGS  QN  TEST  SET 

A.  Set  "RES.-VAR-MUR*  Key  to  "RES“. 

B.  Set  "RVM-GA-HIL”  Switch  to  "RVM". 

C.  Set  "INT-BA-Exr  Switch  to  "INT". 

0,  Connect  Pair  to  Terminols  ond  X2 

os  shown. 

PROCEDURE 

E.  Null  golvonometer  by  operating 
"MULTIPLY  BY"  and  DECADE"  dials  of 
bridge.  Use  lowest  sensitivity  ronge. 

F.  Multiply  "DECADE"  reading  ni  ohms  by 
"MULTIPLY  BY"  ratio  to  obtain  value  of 
the  Loop  Resistance  (R^ ).  Record  this 
value. 

&  Northrup  5430A  or  equivalent) 


STEP  2 

SETTINGS  QN  TEST  SET 

A.  Set  Keys  and  Switches  as  in  STEP  1. 

A  through  C.  above. 

B.  Connect  Shorted  Pair  and  Shield  to 
Terminals  X<|  and  X2  as  shown. 

.  PROCEDURE 

C.  Null  galvanometer  as  in  STEP  1.  E,  above. 

D.  Obtain  volue  of  Resistonce  (R2)  as  in 
STEP  1,  F,  obove. 


STEP.J 

COMPUTE  THE  SHIELD  OR  SHIELD/ARMOR  RESISTANCE  (Rs) 

Pi 
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(ii)  A  cable  shield  splice  continuity 
tester  shall  be  used  to  measure  shield  or 
shield/armor  continuity  within 
pedestals  or  splices. 


(5)  Applicable  results,  (i)  The  shield 
or  sUeld/armor  resistance  per  1000  ft 
and  per  kilometer  (km)  for  cable 
diameters  and  types  of  shielding 


materials  are  given  in  Table  1  (English 
Units)  and  Table  2  (Metric  Units), 
respectively  as  follows: 


Table  1.— Shield  Resistance  (§)  68  “F  (20°C)  Cable  Diameters  Versus  Shield  Types 

[English  Units] 


Outside  diameter  inches  (in.) 


0.40-0.49 
0.50-0.59 
0.60-0.69 
0.70-0.79 
0.80-0.89 
0.90-0.99 
1.00-1.09 

1.10- 1.19 
1.20-1.29 
1.30-1.39 

1.40- 1.49 
1.50-1.59 

1.60- 1.69 

1.70- 1.79 

1.80- 1.89 

1.90- 1.99 
2.00-2.09 

2.10- 2.19 
220-229 
230-239 

2.40- 2.49 
2.50r2.59 

2.60- 2.69 

2.70- 2.79 

2.80- 2.89 

2.90- 2.99 
3.00-3.09 

3.10- 3.19 
320-329 
330-3.39 

3.40- 3.49 
330-339 

3.60- 3.69 

3.70- 3.79 

3.80- 3.89 

3.90- 3.99  . . . 

4.00-4.99  . . 


Nominal  resistance  ohm/1000  ft. 


A 

B 

c 

D 

E 

0.77 

1.54 

1.65 

1.96 

2.30 

0.64 

128 

1.37 

1.63 

1.91 

0.51 

1.03 

1.10 

1.31 

1.53 

0.44 

0.88 

0.94 

1.31 

0.38 

0.77 

0.82 

1.14 

0.35 

0.69 

0.74 

1.03 

0.31 

0.62 

0.66 

0.92 

0.28 

0.56 

0.60 

0.84 

0.26 

0.51 

0.55 

0.77 

0.24 

0.48 

0.51 

0.71 

022 

0.44 

0.47 

0.65 

021 

0.41 

0.44 

0.61 

0.19 

0.38 

0.41 

0.57 

0.18 

0.37 

0.39 

0.54 

0.17 

0.35 

0.37 

0.51 

0.16 

0.33 

0.35 

0.49 

0.15 

0.31 

0.33 

0.46 

0.15 

029 

0.31 

0.43 

0.14 

028 

0.30 

0.42 

0.14 

027 

029 

0.13 

025 

027 

0.38 

0.12 

024 

026 

0.36 

0.12 

023 

025 

0.35 

0.11 

022 

024 

0.33 

0.11 

022 

024 

0.33 

0.11 

022 

023 

0.32 

0.10 

021 

022 

0.31 

0.10 

020 

021 

. 

0.29 

0.10 

020 

021 

029 

KEZj 

0.19 

020 

028 

0.09 

0.18 

0.19 

0.26 

0.18 

0.19 

0.26 

0.08 

-  0.17 

0.18 

025 

0.08 

0.17 

0.18 

025 

0.16 

0.17 

024 

0.08 

0.16 

0.17 

024 

0.07 

_ 2:11 

0.16 

022 

Where:  Column  A-10  mil  Copper  shield. 

Column  B— 5  mil  Copper  shiM. 

Column  C — 8  mil  edited  Alumkajm  and  8  mil  Coated  Aluminum/6  mil  Coated  Steel  shields. 
Column  D— 7  mil  AMoy  194  shield. 

Column  E— 6  mil  AHoy  194  arxi  6  mil  Copper  Clad  Stainless  Steel  shields. 

Column  F— 5  mil  Copper  Clad  Stainless  Steel  and  5  mil  Copper  Clad  Aloy  Steel  shields. 


5.51 

4.58 

3.67 

3.14 

2.74 

2.47 
220 
2.00 
1.84 
1.70 
1.57 

1.47 
1.37 
1.30 
124 
1.17 
1.10 
1.03 
1.00 
0.97 
0.90 
0.87 
0.83 
0.80 
0.80 
0.77 
0.73 
0.70 
0.70 
0.67 
0.63 
0.63 
0.60 
0.60 
0.57 
0.57 
0.53 


Table  2.— Shield  Resistance  @  68“F  (20®C)  Cable  Diameters  Versus  Shield  Types 

[Metric  Units] 


Outside  diameter  milimeters  (mm) 


102—12.5 . 

12.7— 15.0 . 

152—17.5 . 

17.8- 20.1  . 

203-22.6 . 

22.9— 25.1  . 

25.4—27.7 . 

27.9- 302 . 

303-32.8 . 

33.0—35.3 . 

35.6—37.8 . 

38.1—40.4  _ 


Nominal  Resistance  ohm/km 


A 

B 

C 

D 

E 

F 

2.53 

5.05 

5.41 

6.43 

7.55 

18.08 

2.10 

420 

4.49 

5.35 

627 

15.03 

1.67 

3.38 

3.61 

4.30 

5.02 

12.04 

1.44 

2.89 

3.08 

4.30 

10.30 

125 

2.53 

2.69 

3.74 

8.99 

1.15 

226 

2.43 

3.38 

8.10 

1.02 

2.03 

2.16 

3.02 

722 

0.92 

1.84 

1.97 

2.76 

6.56 

0.85 

1.67 

1.80 

2.53 

6.04 

0.79 

1.57 

1.67 

. . . 

2.33 

5.58 

0.72 

1.44 

1.54 

. 

2.13 

5.15 

0.69 

1.34 

1.44 

2.00 

4.82 
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Table  2.— Shield  Resistance  @  68®F  (20®C)  Cable  Diameters  Versus  Shield  Types— Continued 

[Metric  Units] 


Outside  diameter  millimeters  (mm) 

Nominal  Resistance  ohnVkm 

A 

B 

C 

D 

E 

F 

40  R--49.9 . 

0.62 

1.25 

1.34 

1.87 

4.49 

439— . 

0.59 

1.21 

1.28 

IMiliiiiiiiiiiil 

1.77 

4.26 

4A  7— 48  0 . 

0.56 

1.15 

1.21 

Miiiiiiiiiiiiiiiiii 

1.67 

4.07 

48  3—80  5  . . 

0.52 

1.08 

1.18 

1.61 

384 

50  A— . . . 

0.49 

151 

3.61 

838—88  8  . . . 

0.49 

1.41 

3.38 

58  9—88  9  . . . . . . . . 

0.46 

1.38 

3.28 

88  4—80  7  . . . 

0.46 

1.31 

3.18 

510—88  9  . . . 

0.43 

1.25 

2.95 

63.5—65.8 . . 

0.39 

0.79 

1.18. 

2.85 

88  0—88  8 . . . 

0.39 

0.75 

1.15 

2.72 

58  5— 70  9  . . . . . 

0.36 

0.72 

0.79 

1.08 

2.62 

71  1—78  4  . . . . 

0.36 

0.72 

0.79 

1.08 

2.82 

73  7— 78  9  . . . . . . . 

0.36 

0.72 

0.75 

1.05 

2.53 

75  9— 78  8  . . . 

0.33 

0.69 

0.72 

1.02 

2.39 

78.7—81.0 . . 

0.33 

0.66 

0.69 

_ 

0.95 

2.30 

81  3— «3fi . 

0.33 

0.66 

0.69 

0.95 

2.30 

83  5—88  1  . . . 

0.29 

0.62 

0.66 

0.92 

2.20 

88  4— 88  8  . 

0.29 

0.59 

0.62 

0.85 

2.07 

HA  Q_ai  9  . 

0.29 

0.59 

0.62 

0.85 

2.07 

91.4—93.7 . . . 

0.26 

0.56 

0.59 

0.82 

1.97 

04  0—08  8 . . . . . 

0.26 

0.56 

0.59 

0.82 

1.97 

05  <v— 08  8 . . . . 

0J26 

0.52 

0.56 

0.79 

1.87 

00  1—101  8 . 

0.26 

0.52 

0.56 

0.79 

1.87 

101  8— 108  0  . . 

0.23 

0.49 

0A2 

0.72 

1.74 

Where:  Column  A — 10  mil  Copper  shield. 

Column  B— 6  mil  Copper  shiela. 

Column  C— 8  mil  Coated  Aluminum  arxi  8  mil  Coaled  AluminunV6  mil  Coated  Steel  shields. 
Column  D— 7  mil  Alloy  194  shield. 

Column  E — 6  mH  ANoy  194  and  6  mil  Copper  Clad  Stainless  Steel  shields. 

Column  F — 6  mil  Cop^  Clad  Stainless  ^eel  and  5  mil  Copper  Clad  Alloy  Steel  shields. 


(ii)  All  values  of  shield  and  shield/ 
armor  resistance  provided  in  Tables  1 
and  2  in  (a)(5)(i)  of  this  section  are 
considered  approximations.  If  the 
measured  value  corrected  to  68**F  (20**C) 
is  within  ±30  percent  (%)  of  the  value 
shown  in  Table  1  or  2.  the  shield  and 
shield/armor  shall  be  assumed  to  be 
continuous. 

(iii)  To  correct  the  measured  shield 
resistance  to  the  reference  temperature 
of  68*’F  (20°C)  use  the  following 
formulae: 

R68=Rt/(l-t-A(t  — 68)1  for  English  Units 
R2o=Rt/ll+A(t-  20)1  for  Metric  Units 
Where: 

R^=:Shield  resistance  corrected  to  68*’F 
in  ohms. 

R2o=Shield  resistance  corrected  to  20**C 
in  ohms. 

R<=Shield  resistance  at  measurement 
temperature  in  ohms. 
A=Temperature  coefficient  of  the  shield 
tape. 

t=Measurement  temperature  in  °F  or 
(“C). 

(iv)  The  temperatiire  coefficients  (A) 
for  the  shield  tapes  to  be  used  in  the 
formulae  referenced  in  paragraph 
(a)(5)(iii)  of  this  section  are  as  follows: 


(A)  5  and  10  mil  copper  =  0.0021  for 
English  units  and  0.0039  for  Metric 
units; 

(B)  8  mil  coated  aluminum  and  8  mil 
coated  aluminum/6  mil  coated  steel  = 
0.0022  for  English  units  and  0.0040  for 
Metric  imits; 

(C)  5  mil  copper  clad  stainless  steel 
and  5  mil  copper  clad  alloy  steel  = 
0.0024  for  En^sh  units  and  0.0044  for 
Metric  units; 

(D)  6  mil  copper  clad  stainless  steel  = 
0.0019  for  En^sh  units  and  0.0035  for 
Metric  imits;  and 

(E)  6  and  7  mil  alloy  194  =  0.0013  for 
English  units  and  0.0024  for  Metric 
imits. 

(v)  When  utilizing  shield  continuity 
tmters  to  measure  shield  and  shield/ 
armor  continuity  within  pedestals  or 
splices,  refer  to  the  mtmi^ctuier’s 
published  information  covering  the 
specific  test  equipment  to  be  used  and 
fur  anticipated  results. 

(6)  Data  record.  Measurement  data 
from  shield  continiiity  tests  shall  be 
recorded  together  with  anticipated 
Table  1  or  2  values  (see  paragraph 
(a)(5)(i)  of  this  section)  in  an  appropriate 
format  to  permit  comparison.  The 
recorded  data  shall  include  specific 


location,  cable  size,  cable  type,  type  of 
shield  or  shield/armor,  if  Icnown,  etc. 

(7)  Probable  causes  for 
nonconformance.  Among  probable 
causes  for  nonconformance  are  broken 
or  damaged  shields  or  shield/armors, 
bad  bonding  harnesses,  poorly 
connected  tending  clamps,  loose 
tending  lugs,  etc. 

(b)  Conductor  continuity.  After 
placement  of  all  cable  and  wire  plant 
has  been  completed  and  joined  together 
in  continuous  lengths,  tests  shall  be 
made  to  ascertain  that  all  pairs  are  free 
from  grounds,  shorts,  crosses,  and 
opens,  except  for  those  piairs  indicated 
as  being  defective  by  the  cable 
manulM±urer.  The  tests  for  grounds, 
shorts,  crosses,  and  opens  are  not 
separate  tests,  but  are  inherent  in  other 
acceptance  tests  discussed  in  this 
section.  The  test  for  grounds,  shorts,  and 
crosses  is  inherent  when  conductor 
insulation  resistance  measurements  are 
conducted  per  paragraph  (c)  of  this 
section,  wldle  tests  for  opens  are 
inherent  when  tests  are  conducted  for 
loop  resistance,  insertion  loss,  noise,  or 
return  loss  measurements,  per 
paragraphs  (d),  (e),  or  (f)  of  this  section. 
The  borrower  shall  make  certain  that  all 
defective  pairs  are  corrected,  except 
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those  noted  as  defective  by  the  cable 
manufactiuer  in  accordance  with  the 
marking  provisions  of  the  applicable 
cable  and  wire  specifications.  All 
defective  pairs  that  are  not  corrected 
shall  be  reported  in  writing  with  details 
of  the  corrective  measures  attempted. 

(c)  Dc  insulation  resistance  (IR) 
measurement.  (1)  IR  measurements  shall 
be  made  on  completed  lengths  of 
insulated  cable  and  wire  plant. 

(2)  Method  of  measurement,  (i)  The  IR 
measurement  shall  be  made  between 
each  conductor  and  all  other 
conductors,  sheath,  shield  and/or 
shield/armor,  and/or  support  wire 


electrically  connected  together  and  to 
the  main  distributing  fiame  (MDF) 
groimd.  The  measurement  shall  be  made 
fiom  the  central  office  with  the  entire 
length  of  the  cable  under  test  and, 
where  used  with  all  protectors  and  load 
coils  connected.  For  COs  containing 
solid  state  arresters,  the’  solid  state 
arresters  shall  be  removed  before 
making  the  IR  measurements.  Field 
mounted  voice  fiequency  repeaters, 
where  used,  may  be  left  connected  for 
the  IR  test  but  all  carrier  fiequency 
equipment,  including  carrier  repeaters 
and  terminals,  shall  be  disconnected. 
Pairs  used  to  feed  power  remote  fium 


the  CXD  shall  have  the  power 
disconnected  and  the  tip  and  ring 
conductors  shall  be  opened  before 
making  IR  tests.  All  conductors  shall  be 
opened  at  the  far  end  of  the  cable  being 
measured. 

(ii)  IR  tests  are  normally  made  from 
the  MDF  with  all  CO  equipment 
disconnected  at  the  MDF,  but  this  test 
may  be  made  on  new  cables  at  field 
locations  before  they  are  spliced  to 
existing  cables.  The  method  of 
measiuement  shall  be  as  shown  in 
Figure  3  as  follows: 

BH.UNG  CODE  3410-1S-P 
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FIGURE  3 

DC  INSULATION  RESISTANCE  MEASUREMENT 


Notes: 

For  hand  cranked  or  battery  operated  Insulation  Resistance  Testers,  the  output 
voltage  should  not  exceed  500  volts  dc. 

(^For  dc  bridge  type  Megohmmeters.  the  voltage  applied  to  the  conductors  under 
test  should  not  exceed  250  volts  dc  when  using  instruments  having  odjustoble 
test  voltage  levels. 

Biddle  CO.-Model  BM  200,  Associote  Reseorch-Model  263. 

General  Radio-1864  Megohm  Meter,  or  equivalent. 

Repeat  test  for  each  conductor  in  cable. 
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(iii)  If  the  IR  of  the  conductor  cannot 
be  measured  because  of  breakdown  of 
lightning  arresters  by  the  test  voltage, 
the  arrester  vmits  shall  be  removed  and 
the  conductor  IR  retested.  If  the  IR  then 
meets  the  minimum  requirements,  the 
conductor  will  be  considered 
satisfactory.  Immediately  following  the 
IR  tests,  all  arrester  units  which  have 
been  removed  shall  be  reinstalled. 

(3)  Test  equipment,  (i)  IR 
measurements  shall  be  made  with  either 
an  insulation  resistance  test  set  or  a 
direct  current  (dc)  bridge  ty]>e 
megohmmeter. 

(ii)  The  IR  test  set  shall  have  an 
output  voltage  not  to  exceed  500  volts 
dc  and  shall  be  of  the  hand  cranked  or 
battery  operated  type. 

(iii)  The  dc  bridge  type  megohmmeter, 
which  may  be  alternating  current  (ac) 
powered,  shall  have  scales  and 
multiplier  which  make  it  possible  to 
accurately  read  IR  from  1  megohm  to  1 
gigohm.  The  voltage  applied  to  the 
conductors  imder  test  shall  not  exceed 
“250  volts  dc”  when  using  an 
instrument  having  adjustable  test 
voltage  levels.  This  will  help  to  prevent 
breakdown  of  lightning  arresters. 

(4)  Applicable  results,  (i)  For  all  new 
insulated  cable  or  wire  facilities,  the 
expected  IR  levels  are  normally  greater 
thw  1,000  to  2,000  megohm-mile  (1,609 
to  3,218  megohm-km).  A  value  of  500 
megohm-mile  (805  megohm-km)  at  68°F 
(20't^)  shall  be  the  minimum  acceptable 
value  of  IR  IR  varies  inversely  wi^  the 
length  and  the  temperature. 

(ii)  The  megohm-mile  (megohm-km) 
value  for  a  conductor  may  be  computed 
by  multiplying  the  actual  scale  reading 
in  megohms  on  the  test  set  by  the  len^ 
in  miles  (km)  of  the  conductor  under 
test. 

(iii)  The  objective  insvdation 
resistance  may  be  determined  by 
dividing  500  by  the  length  in  miles  (805 
by  the  length  in  km)  of  the  cable  or  wire 
conductor  being  tested.  The  resulting 
value  shall  be  the  minimum  acceptable 
meter  scale  reading  in  megohms. 

(iv)  Due  to  the  differences  between 
various  insulating  materials  and  filling 
compounds  used  in  manufactvuing 
cable  or  wire,  it  is  impractical  to 
provide  simple  factors  to  predict  the 
magnitude  of  variation  in  insulation 
resistance  due  to  temperature.  The 
variation  can,  however,  be  substantial 


for  wide  excursions  in  temperature  from 
the  ambient  temperature  of  68  °F  (20 
»C). 

(v)  Borrowers  should  be  certain  that 
tip  and  ring  IR  measurements  of  each 
pair  are  approximately  the  same. 
Borrowers  should  also  be  certain  that  IR 
measurements  are  similar  for  cable  or 
wire  sections  of  similar  length  and  cable 
or  wire  type.  If  some  pairs  measure 
significantly  lower,  borrowers  should 
attempt  to  improve  these  pairs  in 
accordance  with  cable  manufacturer’s 
recommendations. 

Note:  Only  the  megohm-mile  (megohm-km) 
requirement  shall  be  cause  for  rejection,  not 
individual  measurement  differences. 

(5)  Data  record.  The  measiurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  I,  Outside 
Plant  Acceptance  Tests — Subscriber 
Loops,  or  Format  n,  Outside  Plant 
Acceptance  Tests — ^Trunk  Circuits,  in 
§  1755.407  or  formats  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance,  (i)  When  an  IR 
measurement  is  below  500  megohm- 
mile  (805  megohm-km),  the  cable  or 
wire  temperature  at  the  time  of  testing 
must  then  be  taken  into  consideration. 

If  this  temperature  is  well  above  68  "F 
(20  °C},  the  measurement  shall  be 
^sregarded  and  the  cable  or  wire  shall 
be  remeasured  at  a  time  when  the 
temperature  is  approximately  68  "F  (20 
°C).  If  the  result  is  then  500  megohm- 
mile  (805  megohm-km)  or  greater,  the 
cable  or  wire  shall  be  considered 
satisfactory. 

(ii)  Should  the  cable  or  wire  fail  to 
meet  the  500  megohm-mile  (805 
megohm-km)  reqiiirement  when  the 
temperature  is  known  to  be 
approximately  68  “F  (20  "C)  there  is  not 
yet  justification  for  rejection  of  the  cable 
or  wire.  Protectors,  li^tning  arresters, 
etc.,  may  be  a  source  of  low  insulation 
resistance.  These  devices  shall  be 
removed  frnm  the  cable  or  wire  and  the 
cable  or  wire  IR  measurement  shall  be 
repeated.  If  the  result  is  acceptable,  the 
cable  or  wire  shall  be  considered 
acceptable.  The  removed  devices  which  • 
caused  the  low  insulation  resistance 
value  shall  be  identified  and  replaced, 
if  foimd  defective. 


(iii)  When  the  cable  or  wire  alone  is 
still  foimd  to  be  below  the  500  megohm- 
mile  (805  megohm-km)  requirement 
after  completing  the  steps  in  paragraph 
(c)(6)(i)  and/or  paragraph  (c)(6)(ii)  of 
this  section,  the  test  shall  be  repeated  to 
measure  the  cable  or  wire  in  sections  to 
isolate  the  piece(s)  of  cable  or  wire 
responsible.  The  cable  or  wire  section(s) 
that  is  found  to  be  below  the  500 
megohm-mile  (805  megohm-km) 
requirement  shall  be  either  repaired  in 
accordance  with  the  cable  or  wire 
manufacturer’s  recommended  procedure 
or  shall  be  replaced  as  directed  by  the 
borrower. 

(d)  Dc  loop  resistance  and  dc 
resistance  unbalance  measurement.  (1) 
When  specified  by  the  borrower,  dc 
loop  resistance  and  dc  resistance 
unbalance  measurements  shall  be  made 
on  all  cable  pairs  used  as  trunk  circuits. 
The  dc  loop  resistance  and  dc  resistance 
unbalance  measurements  shall  be  made 
between  CXD  locations.  Measurements 
shall  include  all  components  of  the 
cable  path. 

(2)  Dc  loop  resistance  and  dc 
resistance  unbalance  measurements 
shall  be  made  on  all  cable  pairs  used  as 
subscriber  loop  circuits  when: 

(i)  Specified  by  the  borrower; 

(ii)  A  large  number  of  long  loops 
terminate  at  one  location  (similar  to 
trunk  circuits);  or 

(iii)  Qrcuit  balance  is  less  than  60  dB 
when  computed  from  noise 
measurements  as  described  in  paragraph 
(e)  of  this  section. 

(3)  Dc  resistance  unbalance  is 
controlled  to  the  maximum  possible 
degree  by  the  cable  specification. 
Allowable  random  unbalance  is 
specified  between  tip  and  ring 
conductors  within  each  reel,  Further 
random  patterns  should  occur  when  the 
cable  conductor  size  changes.  Cable 
meeting  the  unbalance  requirements  of 
the  cable  specification  may  under  some 
conditions  result  in  unacceptable  noise 
levels  as  discussed  in  paragraph 
(d)(6)(iii)  of  this  section. 

(4)  Method  of  measurement.  The 
method  of  measurement  shall  be  as 
detailed  in  Figures  4  and  5. 

(5)  Test  equipment.  The  test 
equipment  is  ^own  in  Figures  4  and  5 
as  follows: 

BtUmO  CODE  3410-15-P 
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FIGURE  4 

DC  LOOP  RESISTANCE  MEASUREMENT 


SETTINGS  ON  TEST  SET 

1.  Set  "RES.-VAR-MUR"  Key  to  "RES". 

2.  Set  "RVM-GA-HIL”  Switch  to  "RVM". 

3.  Set  "INT-BA-EXr  Switch  to  "iNr. 

4.  Connect  Poir  to  Terminols  end 
os  shown. 


PROCEDURE 

1.  Null  galvanometer  by  operating 

■  "MULTIPLY  BY"  and  DECADE"  dials  of 
bridge.  Use  lowest  sensitivity  range. 

2.  Multiply  "DECADE”  reading  in  ohms  by 
"MULTIPLY  BY*  rotio  to  obtain  value  of 
the  Loop  Resistonce. 
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FIGURE  5 

DC  LOOP  RESISTANCE  UNBALANCE  MEASUREMENT 


SETTINGS  ON  TCST  SET 

1.  Connect-  Terminals  os  shown. 

2.  Set  "RES-VAR-MUR"  Key  to  "VAR". 

3.  "MULTIPLY  BY"  Switch  to  1/1. 

4.  Set  "RVM-GA-HIL"  Switch  to  "RVM". 

5.  Set  "INT-BA-EXr  Switch  to  "INr. 


bridge.  Use  lowest  sensitivity  ronge. 

2.  If  continuously  vorying  1,  10.  or  100  ohm 
switches  from  1  to  999  ohms  produces 
0  deflection  consistently  to  the  left  on 
the  galvanometer,  reverse  the  conductors 
of  the  cable  pair  under  test  to  the 
X^  &  terminals  of  the  bridge. 


3.  Vary  1,  10.  or  100  ohm  switches  again 
until  deflection  approaches  zero.  Read 
"DECADE"  dial  for  Resistance  Unbalance 
in  ohms. 
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(6)  Applicable  results,  (i)  The  resistance  when  corrected  for  (A)  Multiply  the  length  of  each 

measured  dc  loop  resistance  shall  be  temperature.  different  gauge  by  the  applicable 

within  ±  5%  of  the  calculated  dc  loop  (ii)  The  calculated  dc  loop  resistance  resistance  per  unit  length  as  shown  in 

is  computed  as  follows:  Table  3  as  follows: 

Table  3.— DC  Lcxdp  Resistance  @  68®F  (20®C) 


American  wire  gauge  (AWG) 

Loop  resistance 

ohms/1000  ft 

ohms/km 

19  . - _ _ 

16.1 

52.8 

99  .  . 

32.4 

106.3 

94  . . . 

51.8 

170.3 

26  . . . . 

83.3 

273.3 

(B)  Add  the  individual  resistances  for 
each  gauge  to  give  the  total  calculated 
dc  loop  resistance  at  a  temperatvire  of 
68“F  (20"C). 

(C)  Correct  the  total  calculated  dc 
loop  resistance  at  the  temperature  of 
SB*’?  (20°C)  to  the  measurement 
temperatiue  by  the  following  formulae: 
R(=R68x[l+0.0022xt — 68)]  for  English 

Units 

R»=R2o><ll+0.0040x(t — 20)1  for  Metric 
Units 
Where: 

Rt  =  Loop  resistance  at  the  measurement 
temperature  in  ohms. 

R«8  =  Loop  resistance  at  a  temperature 
of  68°F  in  ohms. 

R20  =  Loop  resistance  at  a  temperature 
of  20‘*C  in  ohms. 

t  =  Measruement  tem{>erature  in  **F  or 

(“C). 

(D)  Compare  the  calculated  dc  loop 
resistance  at  the  measiuement 
temperature  to  the  measured  dc  loop 
resistance  to  determine  compliance  with 
the  requirement  specified  in  paragraph 
(d)(6)(i)  of  this  section. 

(iii)  Resistance  varies  directly  with 
temperature  change.  For  copper 
conductor  cables,  the  dc  resistance 


changes  by  ±  1%  for  every  ±  5“F  (2.8“C) 
change  in  temperature  fiom  GB^F  (20*0). 

(iv)  The  dc  resistance  imbalance 
between  the  individual  conductors  of  a 
pair  shall  not  exceed  that  value  which 
will  result  in  a  circuit  balance  of  less 
than  60  dB  when  computed  from  noise 
measurements  as  described  in  paragraph 
(e)  of  this  section.  It  is  impractical  to 
establish  a  precise  limit  for  overall 
circuit  dc  resistance  unbalance  due  to 
the  factors  controlling  its  contribution  to 
circuit  noise.  These  factors  include 
location  of  the  resistance  unbalance  in 
relation  to  a  low  impedance  path  to 
ground  (close  to  the  central  office)  and 
the  magnitude  of  unbalance  in  short 
lengths  of  cable  making  up  the  total 
circuit  length.  The  objective  is  to  obtain 
the  tninitniiTTi  unbalance  throughout  the 
entire  circuit  when  it  is  ascertained 
through  noise  measurements  that  dc 
resistance  unbalance  may  be 
contributing  to  poor  cable  balance. 

(v)  Pairs  with  poor  noise  balance  may 
be  improved  by  reversing  tip  and  ring 
conductors  of  pairs  at  cable  splices. 
Where  dc  resistance  unbalances  are 
systematic  over  the  total  trunk  circuit  or 
loop  circuit  length,  tip  and  ring 


reversals  may  be  made  at  frequent 
intervals.  Where  the  unbalances  are 
concentrated  in  a  shorter  section  of 
cable,  only  one  tip  and  ring  reversal 
should  be  required.  Concentrated  dc 
resistance  unbalance  produces 
maximum  circuit  noise  when  located 
adjacent  to  the  central  office. 
Concentrated  dc  resistance  unbalance 
will  contribute  to  ovmall  circuit  noise  at 
a  point  approximately  two-thirds  (%)  of 
the  distance  to  the  subscriber.  All 
deliberate  tip  and  ring  reversals  shall  be 
tagged  and  identified  to  prevent  plant 
personnel  finm  removing  the  reversals 
when  resplicing  these  connections  in 
the  future.  The  number  of  tip  and  ring 
reversals  shall  he  held  to  a  minimum. 

(vi)  A  systematic  dc  resistance 
unbalance  can  sometimes  be 
accompanied  by  other  cable  parameters 
that  are  marginal.  Among  these  are  pair- 
to-pair  capacitance  unbalance, 
capacitance  unbalance-to-ground,  and 
150  kilohertz  (kHz)  crosstalk  loss. 
Engineering  judgment  has  to  be  applied 
in  each  case.  Rejection  of  cable  for 
excessive  dc  resistance  unbalance  shall 
only  apply  to  a  single  reel  length,  or 
shorter. 
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(7)  Data  record.  The  measurement 
data  for  dc  loop  resistance  and  dc 
resistance  imb^ance  shall  be  recorded. 
Suggested  formats  similar  to  Format  I 
for  subscriber  loops  and  Format  n  for 
trunk  circuits  in  §  1755.407  or  formats 
specified  in  the  applicable  construction 
contract  may  be  used. 

[8]  Probable  causes  for 
nonconformance.  Dc  loop  resistance 
and  dc  resistance  imbalance  are  usually 
the  result  of  the  resistance  of  individud 
conductors  used  in  the  manufacture  of 
the  cable.  Resistance  unbalcmce  can  be 
worsened  by  defective  splicing  of  the 
conductors  (splicing  connectors, 
improper  crimping  tool,  etc.). 

(e)  Subscriber  loop  measurement 
(loop  checking).  (1)  When  specified  by 
the  borrower,  insertion  loss  and  noise 
measurements  shall  be  performed  on 
subscriber  loops  after  connection  of  a 
line  circuit  to  the  loop  by  the  one 


person  method  using  loop  checking 
equipment  fiom  the  customer  access 
location.  For  this  method,  the  central 
office  should  be  equipped  with  a  900 
ohm  plus  two  micro&rad  quiet 
termination  and  a  milliwatt  generator 
having  the  required  test  fi^uencies;  or 
a  portable  milliwatt  generator  having 
the 'desired  firequencies  may  be  used, 
especially,  where  several  small  offices 
are  involved. 

(2)  At  a  minimum,  insertion  loss  and 
firequency  response  of  subscriber  loop 
plant  shdl  be  measured  at  1,000, 1,700, 
2,300,  and  2,800  Hertz  (Hz).  When 
additional  testing  fi^quencies  are 
desired,  the  additiond  fi«quencies  shdl 
be  specified  in  the  applicable 
construction  contract. 

(3)  Measurements  of  insertion  loss 
and  noise  shdl  be  made  on  five  percent 
or  more  of  the  pairs.  A  minimum  of  five 
pairs  shall  be  tested  on  each  route.  Pairs 


shdl  be  selected  on  a  random  basis  with 
greater  consideration  in  the  selection 
given  to  the  longer  loops.  Consideration 
shdl  be  given  to  measuring  a  large 
percentage,  up  to  100  percent,  of  dl 
loops. 

(4)  Method  of  measurement — (i) 
Insertion  loss.  The  step-by-step 
measurement  procedure  shdl  be  as 
shown  in  Figure  6.  The  output  level  of 
the  milliwatt  generator  tones  shdl  be 
determined  prior  to  leaving  the  CO.  This 
shall  be  accomplished  by  ffiding  the 
milliwatt  generator  number  from  a  spare 
line  at  the  MDF  and  measuring  with  the 
same  equipment  to  be  used  in  the  tests 
at  customer  access  locations.  The  output 
levels  shdl  be  recorded  for  reference 
later.  Insertion  loss  measurements  shdl 
be  made  across  the  tip  and  ring 
terminds  of  the  pair  under  test.  Figure 
6  is  as  follows: 

BILLING  CODE  3410-1S-P 
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FIGURE  6 

INSERTION  LOSS  AND  FREQUENCY  RESPONSE  MEASUREMENT 
AT  SUBSCRIBER  LOCATION  USING  LOOP  CHECKING  EQUIPMENT 


1.  Before  leaving  CO  connect  Loop 

Checking  equipment  to  idle  line  at  MOF. 

A.  Dial  number  of  Milliwatt  Generator. 

B.  Read  and  record  output  level  of  all 
tones  in  dBm  for  reference. 

Notes: 

0H.P.-2O4B.  H.P.-204C. 

General  Radio— 1335,  or  equivalent. 

@N.E.C.-125.  N.E.C.-37B.  WUcom-136. 
VWIcom-336,  WMcom— 337,  or 
equivalent. 

Oo  not  leave  test  equipment 
connected  and  exposed  to  ringing 
voltage  of  incoming  coll.  Ringing 
voltage  could  damage  test  equipment. 


1.  Connect  Loop  Checking  equipment  at 
subscriber’s  NIO  as  shown. 

2.  Dial  number  of  Milliwatt  Generatbr  at 
central  office. 

3.  Verify  by  listening  on  the  test  set  that 
the  tones  are  being  received. 

4.  Switch  test  set  to  Circuit  Loss  mode. 

5.  Read  lass  in  dBm  at  each  frequency. 

6.  Record  results  of  loss  ot  each  frequency. 

7.  Subtract  the  output  levels  observed  at 
the  CO  for  eoch  tone  by  the  values 
observed  at  the  subscriber  location. 

The  resuitont  values  ore  the  Insertion 
Loss. 

8.  Disconnect  leads  of  test  equipment  from 
NIO  when  tests  are  completed. 


BILUNQ  CODE  3410-1E-C 
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(ii)  Noise.  The  step-by-step 
measurement  procedure  sh^l  be  as 
shown  in  Figure  7.  Prior  to  leaving  the 
CO  for  testing,  dial  the  900  ohm  plus 
two  microfarad  quiet  termination  from  a 
spare  pair  and  measure  the  termination 
to  determine  that  it  actually  is  quiet. 
Circuit  noise  (noise-metallic)  shall  be 
measiued  at  the  customer  access 


location  across  the  tip  and  ring 
terminals  of  the  pair  imder  test.  Power 
influence  (direct  reading  with  loop 
checking  equipment)  shall  be  measured 
at  the  customer  access  location  from  tip 
and  ring  conductors-to-groimd  (this 
connection  is  completed  via  the  test 
unit).  The  power  i^uence 
measurement  includes  the  entire  talking 


connection  from  the  quiet  termination 
to  the  customer.  (That  is,  the  power 
influence  measiirement  includes  all  the 
CO  equipment  which  normally  makes 
up  the  connection.)  Figiue  7  is  as 
follows: 
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FIGURE  7 

NOISE  MEASUREMENT  AT  SUBSCRIBER  LOCATION 
USING  LOOP  CHECKING  EQUIPMENT 


Colibrotion  Meosurement  Procedure 


1.  Connect  Loop  Checking  equipment  at 
subscriber's  NIO  os  shown.. 

2.  Dial  number  of  Quiet  Termination  in 
cental  office. 

3.  Switch  test  set  to  Circuit  Noise  (NM) 
mode. 

4.  Read  ond  record  Ckcuit  Noise  value  in 
dBmc. 

5.  Switch  test  set  to  Power  Influence  (PI) 
mode. 

6.  Read  ond  record  Power  Influence  value 
in  dBrnc. 

7.  Compute  and  record  apparent  Balance 
(Balance  »  PI  —  NM). 

8.  Disconnect  leads  of  test  equipment  from 
NID  when  tests  ore  completed. 


1.  Before  leaving  CO  connect  Loop 
Checking  equipment  to  idle  Ikie  ot 
MDF  (no  outside  plant  attached). 

A.  Dial  number  of  Quiet  Termination. 

B.  Read  and  record  Circuit  Noise  in  dBmc. 


Note: 

0  N.E.C.-125,  N.E.C.-37B.  wacom-136, 
Wilcom-336,  Wilcom— 337,  or 
equivalent. 

Do  not  leave  test  equipment 
connected  and  exposed  to 
ringing  voltage  of  incoming  coll. 
Ringing  voltage  could  damage 
test  equipment. 


BN.UNQ  CODE  3410-15-C 
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(5)  Test  equipment,  (i)  Loop  checking 
equipment  which  is  available  from 
several  manufacturers  may  be  used  for 
these  measurements.  The  equipment 
should  have  fhe  capability  of  measuring 
loop  current,  insertion  loss,  circuit  noise 
(NM)  and  power  influence  (PI).  The  test 
equipment  manufacturer’s  operating 
instructions  shall  be  followed. 

(ii)  There  should  be  no  measurable 
transmission  loss  when  testing  through 
loop  extenders. 

(6)  Applicable  results — (i)  Insertion 
loss.  (A)  For  D66  loaded  cables  (a 
specific  loading  scheme  using  a  66 
millihenry  inductor  spaced  nominally  at 
4,500  ft  [1,371  m]  intervals)  measured  at 
a  point  one-half  section  length  beyond 
the  last  load  point,  the  measured 
nonrepeated  insertion  loss  shall  be 
within  ±  10%  at  1000, 1700,  2300,  and 
2800  Hz,  ±  15%  at  3400  Hz  and  ±  20% 
at  4000  Hz  of  the  calculated  insertion 
loss  at  the  same  frequencies  and 
temperature. 

(B)  For  H88  loaded  cables  (a  specific 
loading  scheme  using  an  88  millihenry 
inductor  spaced  nominally  at  6,000  ft 
[1,829  m]  intervals)  measured  at  a  point 
one-half  section  length  beyond  the  last 
load  point,  the  measured  nonrepeatered 
insertion  loss  shall  be  within  ±  10%  at 
1000, 1700,  and  2300  Hz,  ±  15%  at  2800 


Hz,  and  ±  20%  at  3400  Hz  of  the 
calculated  insertion  loss  at  the  same 
fi^quencies  and  temperature. 

(C)  For  nonloaded  cables,  the 
measured  insertion  loss  shall  be  within 
±  10%  at  1000, 1700,  2300,  and  2800 
Hz,  ±  15%  at  3400  Hz  and  ±  20%  at 
4000  Hz  of  the  calculated  insertion  loss 
at  the  same  frequencies  and 
temperature. 

(D)  For  loaded  cables,  the  calculated 
loss  at  each  desired  frequency  shall  be 
computed  as  follows: 

(1)  Multiply  the  length  in  miles  (km) 
of  each  different  gauge  in  the  loaded 
portion  of  the  loop  (between  the  office 
and  a  point  one-half  load  section 
beyond  the  furthest  load  point)  by  the 
applicable  decibel  (dB)/mile  (dB/km) 
value  shown  in  Table  4  or  5.  This  loss 
represents  the  total  loss  for  each  gauge 
in  the  loaded  portion  of  the  loop; 

(2)  Multiply  the  length  in  miles  (km) 
of  each  different  gauge  in  the  end 
section  or  nonloaded  portion  of  the 
cable  (beyond  a  point  one-half  load 
section  beyond  the  furthest  load  point) 
by  the  applicable  dB/mile  (dB/km) 
value  shown  in  Table  6.  This  loss 
represents  the  total  loss  for  each  gauge 
in  the  nonloaded  portion  of  the  loop; 
and 


(3)  The  total  calculated  insertion  loss 
is  computed  by  adding  the^jidividual 
losses  determined  in  paragraphs 
(e)(6)(i)(D)(l)  and  (e)(6)(i)(D)(2)  of  this 
section. 

(E)  For  nonloaded  cables,  the 
calculated  loss  at  each  desired 
frequency  shall  be  computed  by 
multiplying  the  length  in  miles  (km)  of 
each  different  gauge  by  the  applicable 
dB/mile  (dB/km)  value  shown  in  Table 
6  and  then  adding  the  individual  losses 
for  each  gauge  to  determine  the  total 
calculated  insertion  loss  for  the 
nonloaded  loop. 

(F)  The  attenuation  information  in 
Tables  4,  5,  and  6  are  based  on  a  cable 
temperature  of  68  “F  (20  ®C).  Insertion 
loss  varies  directly  with  temperature.  To 
convert  measured  losses  for  loaded 
cables  to  a  different  temperature,  use  the 
following  value  for  copper  conductors: 
For  each  ±5  "F  ( ±2.8  ®C)  change  in  the 
temperature  from  68  ®F  (20  ®Ck  change 
the  insertion  loss  at  any  frequency  by 
±1%.  To  convert  measured  losses  for 
nonloaded  cables  to  a  different 
temperature,  use  the  following  value  for 
copper  conductors:  For  each  ±10  ®F 
(±5.6  "C)  change  in  the  temperature  fiem 
68  "F  (20  °C),  change  the  insertion  loss 
at  any  frequency  by  ±1%.  Tables  4,  5, 
and  6  are  €is  follows: 


Table  4.— Frequency  Attenuation  @  68  “F  (20  ®C)  D66  Loaded  Exchange  Cables  83  nanofarad  (nF)/mile  (52 

nF/km)  (See  Note) 


Frequency  (Hz) 


Table  5.— Frequency  Attenuation  @  68  “F  (20  *C)  H88  Loaded  Exchange  Cables  83  nF/  mile  (52  nF/km)  (See 

Note) 

I  Attenuation  dB/mile  (dB/km)  AWG 


Attenuation  dB/mile  (dB/km)  AWG  | 

19 

22 

24 

26 

0.41  (0.26) 

0.67  (0.42) 

0.90  (0.56) 

1.21  (0.75) 

0.43  (0.26) 

0.77  (0.48) 

1.09  (0.68) 

1.53  (0.95) 

0.44  {027) 

0.80  (0.49) 

1.17  (0.73) 

1.70(1.06) 

0.44  {027) 

0.81  (0.50) 

1.21  (0.75) 

1.80  (1.12) 

0.44  {027) 

0.82  (0.51) 

1.23(0.76) 

1.86  (1.15) 

0.45  (0.28) 

0.83  (0.52) 

1.24(0.77) 

1.91  (1.19)  i 

0.45  (0.28) 

0.83  (0.52) 

1.26(0.78) 

1.94(1.20)  J 

0.45  (0.28) 

0.84  (0.52) 

1.26(0.78) 

1.96(1.22)  ^ 

0.45  (0.28) 

0.84  (0.52) 

1.27(0.78) 

1.98  (1.23) 

0.46  (0.29) 

0.85  (0.53) 

1.28  (0.79) 

1.99  (1.24) 

0.46  (0.29) 

0.85  (0.53) 

1.29  (0.80) 

2.01  (1.25) 

0.47  (0.29) 

0.86  (0.53) 

1.30(0.81) 

'  2.02(1.26) 

0.47  (0.29) 

0.87  (0.54) 

1.31  (0.81) 

2.04(1.27)  1 

0.48  (0.30) 

0.88  (0.55) 

1.32  (0.82) 

2.07  (1.29) 

0.49  (0.30) 

0.89  (0.55) 

1.34  (0.83) 

2.10(1.30) 

0.50  (0.31) 

0.91  (0.57) 

1.36(0.84) 

2.13(1.32)  ■ 

0.52  (0.32) 

0.93  (0.58) 

1.40  (0.87) 

2.19(1.36)  1 

0.54  (0.34) 

0.97  (0.60) 

1.45(0.90) 

2.26(1.40)  n 

0.57  (0.35) 

1.02(0.63) 

1.52  (0.94) 

2.36(1.47) 

0.62  (0.38) 

1.10  (0.68) 

1.63  (1.01) 

2.53  (1.57) 

■ 


0.40  (0.25)  1 

0.66  (0.41) 

0.90  (0.56) 

1.20  (0.75)  1 
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Table  5.— Frequency  Attenuation  @  68  “F  (20  ’C)  H88  Loaded  Exchange  Cables  83  nF/  mile  (52  nF/km)  (See 

Note) — Continued 


Table  6.— Frequency  Attenuation  @  68  “F  (20  ®C)  Nonloaded  Exchange  Cables  83  nF/  mile  (52  nF/km)  AWG 


Frequency  (Hz) 

Attenuation  dB/mile  (dB/km)  AWG 

19 

22 

24 

26 

200  . 

0.58  (0.36) 

0.82  (0.51) 

1.03  (0.64) 

1.30  (0.81) 

400  . 

. . . 

0.81  (0.51) 

1.15  (0.71) 

1.45(0.90) 

1.84  (1.14) 

600  . 

0.98  (0.61) 

1.41  (0.87) 

1.77  (1.10) 

226  (1.40) 

800  . 

1.13(0.70) 

1.62  (1.01) 

2.04  027) 

2.60  (1.61) 

1000  . 

1.25  (0.78) 

1.80  (1.12) 

2.28(1.42) 

2.90  (1.80) 

1200  . 

1.36  (0.84) 

1.97(1.22) 

2.50  (1.55) 

3.17(1.97) 

1400  . 

1.46(0.91) 

2.12  (1.32) 

2.69  (1.67) 

3.42  (2.12) 

1600  . 

1.55  (0.96) 

226  (1.40) 

2.87  (1.78) 

3.65  (227) 

1800  . 

1.63  (1.01) 

2.39  (1.48) 

3.04  (1.89) 

3.87  (2.40) 

2000  . 

1.71  (1.06) 

2.51  (1.56) 

3.20  (1.99) 

4.08  (2.53) 

2200  . 

1.78(1.11) 

2.62  (1.63) 

3.35  (2.08) 

4.27  (2.65) 

2400  . 

1.85(1.15) 

2.73  (1.70) 

3.49  (2.17) 

4.45  (2.76) 

2600  . 

1.91  (1.19) 

2.83  (1.76) 

3.62  (2.25) 

4.63  (2.88) 

2800  . 

1.97(1.22) 

2.93  (1.82) 

3.75  (2.33) 

4.80  (2.98) 

3000  . 

2.03  (1.26) 

3.02  (1.88) 

3.88  (2.41) 

4.96  (3.08) 

3200  . 

2.08  (1.29) 

3.11  (1.93) 

4.00  (2.48) 

5.12  (3.18) 

3400  . 

. . 

2.13  (1.32) 

3.19  (1.98) 

4.11  (2.55) 

5.27  (327) 

3600  . 

2.18  (1.35) 

326  (2.04) 

4.22  (2.62) 

5.41  (3.36) 

3800  . 

2.22  (1.38) 

3.36  (2.09) 

4.33  (2.69) 

5.55  (3.45) 

4000  . 

227  (1.41) 

3.43  (2.131 

4.43  (2.75) 

5.69  (3.53) 

(G)  For  loaded  subscriber  loops,  the  1 
kHz  loss  shall  be  approximately  0.^5  dB 
per  100  oluns  of  measured  dc  loop 
resistance.  This  loss  shall  be  the 
measured  loss  less  the  net  gain  of  any 
voice  frequency  repeaters  in  the  circuit 
Testing  shall  also  be  conducted  to  verify 
that  the  loss  increases  gradually  as  the 
frequency  increases.  The  loss  on  H88 
loaded  loops  should  be  down  only 
slightly  at  2.8  kHz  but  drop  rapidly 
above  2.8  kHz.  The  loss  on  D66  loaded 
loops  shall  be  frdrly  constant  to  about 
3.4  kHz  and  there  shall  be  good 
response  at  4.0  kHz.  When  voice 
frequency  repeaters  are  in  the  circuit 


there  will  be  some  frequency  weighting 
in  the  build-out  network  and  the  loss  at  * 
the  higher  frequencies  wiU  be  greater 
than  for  nonrepeatered  loops. 

(H)  For  nonloaded  subscriber  loops, 
the  1  kHz  loss  shall  be  approximately 
0.9  dB  per  100  ohms  of  measured  dc 
loop  resistance.  Testing  shall  also  be 
conducted  to  verify  that  the  loss  is 
approximately  a  straight  line  function 
with  no  abrupt  changes.  The  3  kHz  loss 
shovdd  be  approximately  70%  higher 
than  the  1  If^  loss. 

(ii)  Noise.  The  principal  objective 
related  to  circuit  noise  (noise-metallic) 
and  the  acceptance  of  new  plant  is  that 


circuit  noise  levels  be  20  dBmc  or  less 
(decibels  above  reference  noise,  C- 
message  weighted  (a  weighting  derived 
from  listening  tests,  to  indicate  the 
relative  annoyance  or  speech 
impairment  by  an  interfering  signal  of 
frequency  (f)  as  heard  through  a  ‘‘500- 
type’'  telephone  set)).  For  most  new, 
properly  installed,  plant  construction, 
circuit  noise  will  usually  be 
considerably  less  than  20  dBmc  imless 
there  are  unusually  long  sections  of 
telephone  plant  in  parallel  with  electric 
power  facilities  and/or  power  influence 
of  paralleling  electric  facilities  is 
abnormally  high.  When  circuit  noise  is 
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20  dBmc  or  less,  the  loop  plant  shall  be 
considered  acceptable.  When  measured 
circuit  noise  is  greater  than  20  dBmc, 
loop  plant  shall  still  be  considered 
acceptable  providing  circuit  balance 
(power  influence  reading  minus  circuit 
noise  readings)  is  60  dB  or  greater  and 
power  influence  readings  are  85  dBmc 
or  greater.  When  circuit  noise  is  greater 
than  20  dBmc  and  circuit  balance  is  less 
them  60  dB  and/or  power  influence  is 
less  than  85  dBmc,  loop  plant  shall  not 
be  considered  acceptable  and  the  loop 
plant  shall  be  remedied  to  make  circuit 
balance  equal  to  or  greater  than  60  dB. 

(7)  Data  record.  Measurement  data 
shall  be  recorded.  A  suggested  format 
similar  to  Format  I  for  subscriber  loops 
in  §  1755.407  or  a  format  specified  in 
the  applicable  constmetion  contract 
may  be  used. 

(8)  Probable  causes  for 
nonconformance. — (i)  Insertion  loss. 
Some  of  the  more  common  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  reversed  load  coil  windings, 
missing  load  coils,  bridge  taps  between 
load  coils,  load  coil  spacing 
irregularities,  excessive  end  sections, 
cables  having  high  or  low  mutual 
capacitance,  load  coils  having  the  wrong 
inductance,  load  coils  inadvertently 
installed  in  nonloaded  loops,  moisture 
or  water  in  cable,  split  pairs,  and 
improperly  spliced  coimections.  The 
above  factors  can  occur  singularly  or  in 
combination.  Experience  to  date 
indicates  that  the  most  common 
problems  are  missing  load  coils, 
reversed  load  coil  windings  or  bridge 
taps. 

(ii)  Noise.  Some  of  the  common 
causes  for  foiling  to  obtain  the  desired 
results  may  be  due  to  high  power 
influence  &om  paralleling  electrical 
power  systems,  poor  telephone  circuit 
balance,  discontinuous  cable  shields, 
inadequate  bonding  and  grounding  of 
cable  shields,  high  capacitance 
unbalance-to-ground  of  the  cable  pairs, 
high  dc  loop  resistance  unbcdance,  dc 
loop  current  less  than  20  milliamperes, 
etc.  The  above  factors  can  occur 
singularly  or  in  combination.  See 
TE&CM  Section  451,  Telephone  Noise 
Measurement  and  Mitigation,  for  steps 
to  be  taken  in  reducing 
telecommunications  line  noise. 


(f)  One-person  open  circuit 
measurement  (subscriber  loops).  (1) 
When  specified  by  the  borrower,  open 
circuit  measurements  shall  be  made  on 
all  loaded  and  nonloaded  subscriber 
loops  upon  completion  of  the  cable 
work  to  verify  that  the  plant  is  bee  firom 
major  impedance  irregularities. 

(2)  For  loaded  loops,  open  circuit 
measurements  shall  be  made  using  one 
of  the  following  methods: 

(i)  Impedance  or  pulse  return  pattern, 
with  cable  pair  trace  compared  to  that 
of  an  artificial  line  of  the  same  length 
and  gauge.  For  best  results,  a  level  tracer 
or  fault  locator  with  dual  trace 
capability  is  required; 

(ii)  Return  loss  using  a  level  tracer, 
with  cable  pair  compared  to  an  artificial 
line  of  the  same  length  and  gauge 
connected  in  lieu  of  a  Precision  Balance 
Network  (PBN).  This  method  can  be 
made  with  level  tracers  having  only 
single  trace  capability;  or 

(iii)  Open  circuit  struchnal  return  loss 
using  a  level  tracer.  This  method  can  be 
made  with  level  tracer  having  only 
single  trace  capability. 

(3)  Of  the  three  methods  suggested  for 
loaded  loops,  the  method  specified  in 
paragraph  (f)(2)(ii)  of  this  section  is  the 
preferred  method  because  it  can  yield 
both  qualitative  and  quantitative  results. 
The  methods  specified  in  paragraphs 
(f)(2)(i)  and  (f)(2)(iii)  of  this  section  can 
be  used  as  trouble  shooting  tools  should 
irregularities  be  found  diudng  testing. 

(4)  For  nonloaded  loops,  open  circuit 
measurements  shall  be  made  using  the 
method  specified  in  paragraph  (f)(2)(i) 
of  this  section. 

(5)  Method  of  measurement.  Open 
circuit  measmements  shall  be  made  at 
the  CO  on  each  loaded  and  nonloaded 
pair  across  the  tip  and  ring  terminals  of 
the  pair  imder  test.  All  CO  equipment 
shall  be  discoimected  at  the  MDF  for 
this  test.  For  loaded  loops  containing 
voice  finquency  repeaters  installed  in 
the  CO  or  field  moimted,  the  open 
circuit  measurement  shall  be  made  after 
the  repeaters  have  been  disconnected. 
Where  field  mounted  repeaters  are  used, 
the  open  cinniit  measurement  shall  be 
made  at  the  repeater  location  in  both 
directions. 

(i)  Impedance  or  pulse  return  pattern. 
The  step-by-step  measurement 
procediue  using  the  impedance  or  pulse 


retium  pattern  for  loaded  and  nonloaded 
loops  shall  be  as  shown  in  Figure  8.  An 
artificial  line  of  the  same  makeup  as  the 
cable  to  be  tested  shall  be  set  up.  The 
traces  of  the  impedance  or  pulse  return 
pattern  fitim  the  cable  pair  and  the 
artificial  line  shall  be  compared  and 
should  be  essentially  identical.  If  the 
impedance  or  pulse  return  traces  from 
the  cable  pair  are  different  than  the 
artificial  line  trace,  cable  faults  are 
possible.  When  the  cable  pair  trace 
indicates  possible  defects,  the  defects 
should  be  identified  and  located.  One 
method  of  identifying  and  locating 
defects  involves  introducing  faults  into 
the  artificial  line  until  its  trace  is 
identical  with  the  cable  trace. 

(ii)  Return  loss  balanced  to  artificial 
line.  The  step-by-step  measurement 
procedure  using  the  rehun  loss 
balanced  to  artificial  line  for  loaded 
loops  shall  be  as  shown  in  Figure  9.  An 
artificial  line  of  the  same  makeup  as  the 
cable  to  be  tested  shall  be  set  up.  The 
artificial  line  is  connected  to  the 
external  network  terminals  of  the  test 
set.  The  cable  pair  imder  test  is 
compared  to  this  standard.  When 
defects  are  found,  they  should  be 
identified  and  located  by  introducing 
faults  into  the  artificial  line.  This  is 
more  difficult  than  with  the  method 
referenced  in  paragraph  (f)(5)(i)  of  thi.s 
section  since  this  measurement  is  more 
sensitive  to  minor  faults  and  only  a 
single  trace  is  used. 

(iii)  Open  circuit  structural  return  loss 
using  level  tracer.  The  step-by-step 
measurement  procedure  using  the  level 
tracer  for  loaded  loops  shall  be  as 
shown  in  Figure  10.  The  cable  pair  is 
compared  to  a  PBN. 

(6)  Test  equipment.  Equipment  for 
performing  these  tests  is  shown  in 
Figures  8  through  10.  For  loaded  loops, 
artificial  loaded  lines  must  be  of  the 
same  gauge  and  loading  scheme  as  the 
line  under  test.  For  nonloaded  loops, 
artificial  nonloaded  lines  must  be  of  the 
same  gauge  as  the  line  imder  test. 
Artificial  lines  should  be  arranged  using 
switches  or  other  quick  connect 
arrangements  to  speed  testing  and 
troubleshooting.  Figures  8  through  10 
are  as  follows: 

BILUNQ  CODE  3410-15-P 
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FIGURE  8 

ONE-PERSON  OPEN  CIRCUIT  MEASUREMENT 
IMPEDANCE  OR  PULSE  RETURN  PATTERN 


shall  be  on  hook. 


Meosurement  Procedure 

•1.  Set  up  Artificial  Line  to  some  moke*-up  [Length  Gauge(s)]  os  the  coble  pair. 

2.  Connect  to  test  set  (See  Note^])). 

3.  Connect  coble  poir  to  test  set  (See  Note(l)). 

4.  Compore  troces  of  Artificiol  Line  ond  coble  poir^^.  They  should  be  essentiolly  identicol. 
Differences  indicate  coble  faults. 

5.  Locotion  and  type  of  fault  may  be  determined  by  introducing  foults  in  the  Artificiol 
Line  until  its  trace  is  identical  to  thot  of  the  coble  pair. 


Notes: 

Terminals  to  which  coble  pair  and  artificial  line  ore  attached  shall  be 
determined  from  the  manufacturer’s  operoting  instructions.  Proper  settings 
for  various  switches  and  adjustments  on  the  test  set  shall  also  be 
determined  from  the  same  source. 

With  test  sets  having  trace  storage  capability  only  one  set  of  terminals  need 
be  used.  Connect  Artificial  Line  to  test  set.  store  trace  and  disconnect  line. 
Connect  coble  pair  and  compare  trace  to  stored  trace.  To  identify  fault, 
store  coble  pair  trace  and  connect  Artificial  Line,  introduce  faults  in  the 
Artificial  Line  until  traces  are  identical. 

@  N.E.C.-17A.  Biddle-CME110A-1.  Oolcom-490.  Tektronix- 1503,  Wilcom-T195. 
Wilcom— T132,  or  equivalent. 
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FIGURE  9 

ONE-PERSON  OPEN  CIRCUIT  MEASUREMENT 
RETURN  LOSS  BALANCED  TO  ARTIFICIAL  LINE 


shall  be  on  hook. 


Measurement  Procedure 

1.  Connect  the  test  equipment  and  coble  pair  under  test  os  shown  above  (See  Note  1  ). 
Set  up  Artificial  Line  to  same  make-up  [Length  Sc  Gauge(s)]  as  the  coble  pair. 

2.  Observe  Return  Loss  from  200  to  3500  Hz  (066)  or  200  to  3000  Hz  (H88)  noting 
maximum  and  minimum  values.  Note  the  volue  and  frequency  of  the  poorest  (Lowest 
Numerical  Value)  SRL.  (SRL  becomes  better  as  the  readings  become  more  negative). 
Record  this  value  and  frequency. 


Notes:  ^ 

Terminals  to  which  cable  pair  and  Artificial  Line*  are  attached  shall  be 
determined  from  the  manufacturer’s  operating  instructions.  Proper  settings 
.for  various  switches  and  adjustments  on  the  test  set  shall  also  be 
determined  from  the  some  source. 

Wilcom— T132,  Wilcom-T195,  or  equivalent. 
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FIGURE  10 

ONE-PERSON  OPEN  CIRCUIT  MEASUREMENT 
STRUCTURAL  RETURN  LOSS  US|NG  LEVEL  TRACER 


Telephone  set  if  present, 
shall  be  on  hook. 


Measurement  Procedure 

1.  Connect  the  test  equipment  ond  coble  pair  under  test  os  shown  obove  (See  Note^]^). 
Set  gouge  of  PBN  for:  Single  Gouge  -  Some  gouge  os  coble  being  meosured;  Mixed 
Gouoe  Most  predominant  gouge  odjocent  to  test  set. 

2.  Observe  Return  Loss  between  1000  and  3500  Hz  (D66)  or  1000  and  3000  Hz  (H88) 
observing  moximum  ond  minimum  volues.  Note  the  value  and  frequency  of  the  poorest 
(Lowest  Numericol  Value)  SRL.  Single  Gouge:  Record  this  value.  Mixed  Gouge:  Chonge 
gouge  of  PBN  and  note  if  SRL  becomes  better.  (SRL  becomes  better  os  readings 
become  more,  negative).  If  it  does,  record  this  value  and  frequency;  if  not.  record 
value  obtained  with  original  gauge  setting.  (Varying  gouge  will  be  necessary, 
depending  on  actual  cable  layout,  to  obtain  best  SRL). 


Notes: 

Terminals  to  which  cable  pair  and  Artificial  Line  are  ottoched  shall  be 
determined  from  the  manufacturer’s  operating  instructions.  Proper  settings 
/or  various  switches  and  adjustments  on  the  test  set  ^all  also  be 
determined  from  the  same  source. 

Wilcom— T132,  Wilcom-T195,  or  equivalent. 

BIUJNG  code'  341»-1S-C 
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(7)  Applicable  results,  (i)  For  loaded 
and  nonloaded  loops,  the  two  traces  in 
the  pulse  return  pattern  or  impedance 
method  (paragraph  (f)(5)(i)  of  this 
section)  shall  be  essentially  identical. 
The  degree  of  comparison  required  of 
the  two  traces  is  to  be  determined  by 
experience. 

(ii)  For  loaded  loops,  results  for  return 
loss  measurements  using  a  level  tracer, 
with  €ulificial  line,  in  lieu  of  a  PBN 
(paragraph  (f)(5)(ii)  of  this  section)  shall 
meet  the  following  requirements: 

(A)  For  D66  and  H88  loaded  cables 
the  struchiral  return  loss  (SRL)  values 
shall  range  between  28  and  39  dB, 
respectively,  at  the  critical  frequency  of 
structural  return  loss  (CFSRL)  within 
the  pass  band  of  the  loading  system 
being  used.  The  minimum  SRL  value  for 
imiform  gauge  shall  be  25  dB  CFSRL. 
These  SRL  values  apply  for  loaded 
cables  of  uniform  gauge  for  the  entire 
length  of  the  subscriber  loop  circuit. 
Subscriber  loop  circuits  sh^  meet  the 
loading  spacing  deviations  and  the  cable 
mutu£d  capacitance  requirements  in  the 
applicable  RUS  cable  specifications; 

*  (B)  For  mixed  gauge  loaded  cables  the 
SI^  values  shall  be  25  and  27  dB 
CFSRL,  respectively,  and  the  minimum 
SRL  value  shall  be  22  dB  CFSRL;  and 

(C)  The  two  traces  in  the  pulse  return 
pattern  should  be  essentially  identical. 
The  degree  of  comparison  required  of 
the  two  traces  is  determined  by 
experience. 

(iii)  For  loaded  loops,  the  results  of 
open  circuit  structural  return  loss 
measurements  using  a  level  tracer 


(paragraph  (f)(5)(iii)  of  this  section)  shall 
meet  the  following  requirements.  For 
D66  and  H88  loaded  cables  with 
uniform  or  mixed  gauges,  the  worst 
value  allowed  for  measured  open  circuit 
structural  return  loss  between  1,000- 
3,500  Hz  and  1,000-3,000  Hz, 
respectively,  shall  be  approximately  0.9 
dB  (round  trip)  for  each  100  ohms 
outside  plant  dc  loop  resistance 
including  the  resistance  of  the  load 
coils.  The  value  of  0.9  dB  per  100  ohms 
for  the  round  trip  loss  remains 
reasonably  accurate  as  long  as; 

(A)  The  subscriber  end  section  of  the 
loaded  pair  under  test  is  approximately 
2,250  ft  (685  m)  for  D66  loading  or  3,000 
ft  (914  m)  for  H88  loading  in  length;  and 

(B)  The  one-way  1,000  Hz  loss  does 
not  exceed  10  dB. 

(iv)  For  loaded  loops,  the  measured 
value  of  open  circuit  structural  return 
loss  can  only  be  as  accurate  as  the 
degree  to  which  the  dc  loop  resistance 
of  the  loaded  pair  imder  test  is  known. 
Most  accurate  results  shall  be  obtained 
when  the  dc  loop  resistance  is'known 
by  actual  measurements  as  described  in 
paragraph  (d)  of  this  section. 
Furthermore,  where  the  dc  loop 
resistance  is  measured  at  the  same  time 
as  the  open  circuit  structijural  return  loss, 
no  correction  for  temperature  is  needed 
because  the  loss  is  directly  proportional 
to  the  loop  resistance.  Where  it  is  not 
practical  to  mettsure  the  dc  loop 
resistance,  it  shall  be  calculated  and 
corrected  for  temperature  as  specified  in 
paragraph  (d)(6)(ii)  of  this  section. 

When  measuring  existing  plant,  care 


shall  be  taken  to  verify  the  accuracy  of 
the  records,  if  they  are  used  for  the  j 

calculation  of  the  dc  loop  resistance.  For  | 

buried  plant,  the  temperature  correction  | 
shall  be  based  at  the  normal  depth  of  the  I 
cable  in  the  grovmd.  (Temperature  can  I 

be  measured  by  boring  a  hole  to  cable 
depth  with  a  groimd  rod,  placing  a 
thermometer  in  the  groimd  at  the  cable 
depth,  and  taking  and  averaging  several 
readings  during  the  course  of  the 
resistance  measurements.)  For  aerial 
cable  it  shall  be  based  on  the 
temperature  inside  the  cable  sheath. 

(v)  For  loaded  loops,  the  best 
correlation  between  the  measured  and 
the  expected  results  shall  be  obtained 
when  the  cable  is  of  one  gauge,  one  size, 
and  the  far  end  section  is  approximately 
2,250  ft  (685  m)  for  D66  loading  or  3,000 
ft  (914  m)  for  H88  loading.  Mixing 
gauges  and  cable  sizes  will  result  in 
undesirable  small  reflections  whose 
frequency  characteristics  and  magnitude 
cannot  be  accurately  predicted.  In 
subscriber  loop  applications,  cable 
gauge  may  be  somewhat  imiform  but  the 
cable  pair  size  most  likely  will  not  be 
uniform  as  cable  pair  sizes  taper  off 
toward  the  customer  access  location  and 
a  downward  adjustment  of  1  dB  of  the 
allowed  value  shall  be  acceptable. 

“Long”  end  sections  (as  de^ed  in 
TE&CM  Section  424,  “Guideline  for 
Telecommunications  Subscriber  Loop 
Plant”)  lower  the  expected  value,  a 
further  downward  adjustment  of  3  dB  in 
the  allowed  value  shall  be  acceptable. 


r 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations  23983 


(vi)  For  loaded  loops,  the  limiting 
factor  when  making  open  circuit 
structural  return  loss  measurements  is 
when  the  1,000  Hz  one-way  loss  of  the 
loaded  cable  pair  imder  test  becomes  10 
dB  or  greater;  it  becomes  difficult  to 
detect  the  presence  of  irregularities 
beyond  the  10  dB  point  on  the  loop.  To 
overcome  this  difficulty,  loaded  loops 
having  a  one-way  loss  at  1,000  Hz 
greater  than  10  (ffi  shall  be  opened  at 
some  convenient  point  (such  as  a 
pedestal  or  ready  access  enclosiue)  and 
loss  measurements  at  the  individual 
portions  measiuing  less  than  10  dB  one¬ 
way  shall  be  made  separately.  When 
field  mounted  voice  frequency  repeaters 
are  used,  the  measiuement  sh^l  be 
made  at  the  repeater  location  in  both 
directions. 

(8)  Data  record,  (i)  When  performing 
a  pulse  retium  pattern  or  impedance 
open  circuit  measurement  on  loaded 
and  nonloaded  loops,  a  “check  mark” 
indicating  that  the  pair  tests  good  or  an 
“X”  indicating  that  the  pair  does  not 
test  good  shall  be  recorded  in  the  SRL 
column.  A  suggested  format  similar  to 
Format  I  for  subscriber  loops  in 
§  1755.407  or  a  format  specified  in  the 


applicable  construction  contract  may  be 
used. 

(ii)  When  performing  open  circuit 
return  loss  measurements  using  the 
return  loss  balanced  to  an  artificial  line 
or  retiun  loss  using  a  level  tracer  on 
loaded  loops,  the  value  of  the  poorest 
(lowest  numerical  value)  SRL  and  its 
frequency  in  the  proper  column 
between  1,000  and  3,500  Hz  for  £)66 
loading  or  between  1,000  and  3,000  Hz 
for  H88  loading  shall  be  recorded.  A 
suggested  format  similar  to  Format  I  for 
subscriber  loops  in  §  1755.407  or  a 
format  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  more 
common  causes  for  failing  to  obtain  the 
desired  results  may  be  due  to  reversed 
load  coil  windings,  missing  load  coils, 
bridge  taps  between  load  coils,  load  coil 
spacing  irregularities,  excessive  end 
sections,  cables  having  high  or  low 
mutual  capacitance,  load  coils 
inadvertently  installed  in  nonloaded 
loops,  moisture  or  water  in  the  cable, 
load  coils  having  the  wrong  inductance, 
split  pairs,  and  improperly  spliced 
connectors.  The  almve  can  occur 


singularly  or  in  combination. 

Experience  to  date  indicates  that  the 
most  common  problems  are  missing  - 
load  coils,  reversed  load  coil  windings 
or  bridge  taps. 

(g)  Cable  insertion  loss  measurement 
(carrier  frequencies).  (1)  When  specified 
by  the  borrower,  carrier  frequency 
insertion  loss  measurements  shall  be 
made  on  cable  pairs  used  for  Tl,  TIC, 
and/or  station  carrier  systems.  Carrier 
frequency  insertion  loss  shall  be  made 
on  a  minimum  of  three  pairs.  Select  at 
least  one  pair  near  the  outside  of  the 
core  unit  layup.  If  the  three  measiued 
pairs  are  within  10%  of  the  calculated 
loss  in  dB  corrected  for  temperatme,  no 
further  testing  is  necessary.  If  any  of  the 
measured  pairs  of  a  section  are  not 
within  10%  of  the  calculated  loss  in  dB, 
all  pairs  in  that  section  used  for  carrier 
transmission  shall  be  measured. 

(2)  Method  of  measurement.  The  step- 
by-step  method  of  measurement  shall  be 
as  shown  in  Figure  11. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figvne  11  as 
follows; 
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FIGURE  11 

•  CARRIER  FREQUENCY  INSERTION  LOSS  MEASUREMENT 

CABLE  FACILITIES 

Measurement 


Measurement  Procedure 


Connect  the  transmission  test  set  to  one  end  of  the  length  of  cable  to  be 
measured  and  either  the  frequency  selective  voltmeter  (FSVM)  or  CRT  test  set 
to  the  other  end  as  shown. 

(^Record  the  Insertion  Loss  in  d6  of  the  coble  at  eoch  specified  frequency. 

The  measured  Insertion  Loss  of  the  cable  should  be  within  ±  10  percent  of 
the  calculated  loss  in  dB  when  the  loss  is  corrected  for  temperature. 

(^Transmission  test  sets  having  an  impedance  between  100  and  135  ohms  on 
the  cable  side  are  acceptable. 

Notes: 

(T)  H.P.-204B,  H.P.-204C,  H.P.-355,  Siemens- W2057,  or  equivalent. 

(2)  Wilcom-T136,  Wilcom— T336,  Wilcom— T337,  Wilcom-T132B, 

Siemens- D2057,  or  equivalent. 
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(4)  Applicable  results,  (i)  The  highest  kHz.  The  highest  hequency  to  be 

(iii)  The  calculated  insertion  loss  is  1 

frequency  to  be  measured  is  determined  measured  for  station  carrier  is  140  kHz.  computed  as  follows: 

by  the  type  of  carrier  system.  For  T1  (ii)  The  measured  insertion  loss  of  the  (A)  Multiply  the  length  of  each  I 

type  carrier,  the  highest  frequency  is  cable  shall  be  within  ±10%  of  the 

different  gauge  by  the  applicable  dB  per  1 

normally  772  kHz.  For  TlC  type  carrier,  calculated  loss  in  dB  when  the  loss  is  unit  length  as  shown  in  Table  7  or  8  as  1 

the  highest  frequency  is  normally  1576  corrected  for  temperatiue. 

follows: 

Table  7.— Cable  Attenuation  @  68  ®F  (20  ®C)  Filled  Cables— Solid  Insulation 

Frequency  (kHz) 

Attenuation  dB/mile  (dB/km)  Gauge  (AWG)  | 

19 

22 

24 

26 

10 . . 

2.8  (1.7) 

4.8  (2.9) 

6.4  (3.9) 

8.5  (5.3) 

20 . 

3.2  (2.0) 

5.8  (3.6) 

8.2  (5.1) 

11.2  (6.9) 

40 . . . 

3.6  (2.2) 

6.5  (4.0) 

9.6  (6.0) 

13.9  (8.6) 

60 . 

4.0  (2.5) 

6.9  (4.2) 

10.3  (6.4) 

15.2  (9.4) 

80 . . . - . 

4.5  (2.8) 

7.3  (4.5) 

10.7  (6.6) 

16.0  (9.9) 

100 . 

7.7  (4.7) 

11.1  (6.8) 

16.5  (10.2) 

112 . 

5.2  (3.2) 

-  8.0  (4.9) 

11.3  (7.0) 

16.8  (10.5) 

120 . 

5.4  (3.3) 

8.1  (5.0) 

11.5  (7.1) 

17.0  (10.6) 

140 . 

5.8  (3.6) 

8.6  (5.3) 

11.9  (7.4) 

17.4(10.8) 

160 . 

6.2  (3.8) 

9.0  (5.6) 

12.3  (7.6) 

17.8  (11.1) 

,  180 . 

6.6  (4.1) 

9.5  (5.9) 

12.7  (7.9) 

*185  (11.3) 

200  . 

7.0  (4.3) 

10.0  (6.2) 

13.2  (8.2> 

18.6  (11.5) 

300  . 

8.7  (5.4) 

12.2  (7.5) 

15.4  (9.6) 

20.6  (12.8) 

400  . 

10.0  (6.2) 

14.1  (8.8) 

17.7  (11.0) 

22.9  (145) 

500  . 

11.2  (6.9) 

15.9  (9.8) 

19.8  (12.3) 

255  (15.6) 

600  . 

12.2  (7.5) 

17.5  (10.9) 

21.8  (13.6) 

27.4  (17.0) 

700  . 

13.2  (82) 

19.0  (11.8) 

23.6  (14.7) 

29.6  (18.4) 

772  . 

13.8  (8.5) 

19.9  (12.4) 

24.8  (15.4) 

31.4(19.5) 

800  . 

14.2  (8.8) 

20.1  (12.5) 

27.4  (17.1) 

31.7  (19.7) 

900  . 

14.8  (9.2) 

21.6  (13.4) 

29.0  (18.0) 

33.8(21.0) 

1000  . . 

15.8  (9.8) 

22.7  (14.1) 

31.1  (19.3) 

35.9  (22.3) 

1100 . 

16.4  (10.2) 

23.8  (14.8) 

32.7  (20.3) 

38.0  (23.6) 

1200  . 

17.4  (10.8) 

24.8  (15.4) 

34.3  (21.3) 

40.0  (24.9) 

1300  . 

17.9  (11.1) 

25.9  (16.1) 

35.4  (22.0) 

41.7(25.9) 

1400  . 

19.0  (11.8) 

26.9  (16.7) 

37.0  (23.0) 

43.3  (26.9) 

1500  . 

19.5  (12.1) 

28.0  (17.4) 

38.0  (23.6) 

44.3  (27.6) 

1576  . 

20.1  (12.4) 

29.0  (18.0) 

39.0  (24.3) 

44.4  (285) 

Table  8.— Cable  Attenuation  68  ®F  (20  “C)  Filled  Cables— Expanded  Insulation 

Attenuation  dB/mile  (dB/km)  Gauge  (AWG)  ! 

Frequency  (kHz) 

- - - 

19 

22 

24 

26 

10 . . 

3.0  (1.8) 

4.9  (3.0) 

6.5  (4.0) 

8.6  (5.3) 

20 . 

3.5  (2.1) 

6.0  (4.1) 

8.5  (5.2) 

11.5  (7.1) 

40 . . . 

4.0  (2.5) 

7.0  (4.3) 

10.2  (6.3) 

14.4  (8.9) 

60 . 

4.5  (2.8) 

7.5  (4.6) 

11.1  (6.8) 

16.0  (9.9) 

80 . 

52  (3.3) 

7.9  (4.9) 

11.3(6.9) 

165  (10.1) 

100 . 

5.8  (3.6) 

8.4  (5.2) 

11.6  (72) 

16.4  (105) 

112 . 

6.0  (3.8) 

8.8  (5.4) 

11.9  (7.4) 

16.6  (10.3) 

■  120 . 

6.2  (3.9) 

9.0  (5.6) 

12.1  (7.5) 

16.9  (10.5) 

140 . 

6.6  (4.1) 

9.5  (5.9) 

12.7  (7.9) 

175  (10.7) 

160 . 

6.9  (4.3) 

10.0  (6.2) 

13.2  (8.2) 

17.4  (10.8) 

180 . 

7.4  (4.6) 

10.6  (6.6) 

13.7  (8.5) 

17.9  (11.1) 

7.9  (4.9) 

11.1  (6.9) 

14J2  (8.8) 

18.5  (11.5) 

9.5  (5.9) 

13.2  (8.2) 

16.8  (10.5) 

21.6(13.4) 

:  400  . 

11.1  (6.9) 

15.3  (9.5) 

19.5  (12.1) 

24.3  (15.1) 

i  500  . . . 

12.1  (7.5) 

17.9(11.1) 

22.2  (13.8) 

27.4  (17.1) 

i  600  . 

13.7  (8.5) 

19.5  (12.1) 

24.3  (15.1) 

29.6  (18.4) 

i  700  . . . 

14.8  (9.2) 

21.1  (13.1) 

26.4  (16.4) 

325  (20.0) 

1  772  . 

15.3  (9.5) 

21.6  (13.4) 

27.4  (17.1) 

33.8(21.90) 

:  800  . . 

15.8  (9.8) 

22.2  (13.8) 

28.0  (17.4) 

34.4(21.3) 

!  900  . 

17.0  (10.5) 

23.8  (14.8) 

29.6  (18.4) 

36.4  (22.6) 

1000  . 

17.4  (10.8) 

24.8  (15.4) 

31.1  (19.3) 

38.5  (23.9) 

1100 . :. . 

17.9(11.1) 

.  26.4  (16.4) 

33.3  (20.7) 

40.6  (25.3) 

1200  . 

19.0  (11.8) 

27.4  (17.1 

34.3(21.3) 

425  (265) 

1300  . 

19.5  (12.1) 

28.5  (17.7) 

35.9  (22.3) 

43.8  (275) 

1400 . 

20.1  (12.5 

29.6  (18.4) 

37.0  (23.0) 

45.9  (28.5) 

1500  . . . . 

20.6  (12.8) 

30.6  (19.0) 

38.5  (23.9) 

47.5  (29.5) 

1576  . . 

21.6  (13.4) 

31.1  (19.3) 

39.1  (24.3) 

48.6  (305) 
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(B)  Add  the  individual  losses  for  each 
gauge  to  give  the  total  calculated 
insertion  loss  at  a  temperature  of  68°F 
(20“C); 

(C)  Correct  the  total  calculated 
insertion  loss  at  the  temperature  of  68°? 
(ZO'ti;)  to  the  measurement  temperature 
by  the  following  formulae: 

A,  =  A68  X  [1  +  0.0012  X  (t  —  68)1  for 
English  Units 

A,  =  A20  X  [1  +  0.0022  X  (t— 20)1  for 
Metric  Units 
Where: 

At  =  Insertion  loss  at  the  measurement 
temperatme  in  dB. 

A68  =  Insertion  loss  at  a  temperature 
of  68®F  in  dB. 

A20  =  Insertion  loss  at  a  temperature 
of  20'*C  in  dB. 


t  =  Measurement  temperature  in  "F  or 
(“C);  and 

(D)  Compare  the  calculated  insertion 
loss  at  the  measurement  temperature  to 
the  measmed  insertion  loss  to 
determine  compliance  with  the 
requirement  specified  in  paragraph 
(g)(4)(ii)  of  this  section.  (Note: 
Attenuation  varies  directly  with 
temperatmre.  For  each  ±10“F  (5.6®C) 
change  in  temperature  increase  or 
decrease  the  attenuation  by  ±1%.) 

(iv)  If  the  measured  value  exceeds  the 
±10%  allowable  variation,  the  cause 
shall  be  determined  and  corrective 
action  shall  be  taken  to  remedy  the 
problem. 

(5)  Data  record.  Results  of  carrier 
fiequency  insertion  loss  measiirements 
for  station,  Tl,  and/or  TlC  type  carrier 


shall  be  recorded.  Suggested  formats 
similar  to  Format  m.  Outside  Plant 
Acceptance  Tests — Tl  or  TIC  Carrier 
Pairs,  and  Format  IV,  Outside  Plant 
Acceptance  Tests — Station  Carrier  Pairs, 
in  §  1755.407  or  formats  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance.  If  the  measured  loss  is 
low,  the  cable  records  are  likely  to  be  in 
error.  If  the  measured  loss  is  high,  there 
may  be  bridge  taps,  load  coils  or  voice 
fi^uency  build-out  capacitors 
connected  to  the  cable  pairs  or  the  cable 
records  may  be  in  error.  Figures  12  and 
13  are  examples  that  show  the  effects  of 
bridge  taps  and  load  coils  in  the  carrier 
path.  Figures  12  and  13  are  as  follows: 

BIUmG  COO€  3410-1S-P 


FIGURE  12 

EFFECTS  OF  BRIDGE  TAPS  ON  ATTENUATION 


FREQUENCY  IN  KILOHERTZ 


FREQUENCY  IN  KILOHERTZ 
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§  1 755.404  Fiber  optic  cabie 
telecommunications  plant  measurements. 

(a)  Armor  continuity.  (1)  Tests  and 
measurements  shall  be  made  to  ensme 
that  the  armor  of  fiber  optic  cables  is 
continuous.  There  are  two  areas  of 
concern.  The  first  is  armor  bonding 
within  a  splice  and  the  second  is  armor 
continuity  between  splices. 

(2)  Measurement  techniques  outlined 
here  for  verification  of  armor  continuity 
are  applicable  to  biiried  fiber  optic  cable 
plant.  Measurements  of  armor 
continuity  between  splices  in  aerial, 
armored,  fiber  optic  cable  should  be 
made  prior  to  completion  of  splicing. 
Conclusive  results  cannot  be  obtained 
on  aeried  plant  after  all  bonds  have  been 
completed  to  the  supporting  strand, 
multigrounded  neutr^,  etc. 

(3)  Method  of  measurement.  Armor 
continuity  within  splices  shall  be 
measured  with  a  cable  shield  splice 
continuity  test  set.  The  step-by-step 
measurement  procedure  outlined  in  the 
manufacturer’s  operating  instructions 
for  the  specific  test  equipment  being 
used  shall  be  followed. 

(4)  Test  equipment.  A  cable  shield 
splice  continuity  tester  shall  be  used  to 
measure  armor  continuity  within 
splices. 


(5)  Applicable  results.  When  utilizing 
shield  continuity  testers  to  measme 
armor  continuity  within  splices,  refer  to 
the  manufacturer’s  published 
information  covering  the  specific  test 
equipment  to  be  used  and  for 
anticipated  results. 

(6)  Data  record.  Measurement  data 
fit>m  armor  continuity  tests  shall  be 
recorded  together  wi^  anticipated 
v€dues  in  an  appropriate  format  to 
permit  comparison.  The  recorded  data 
shall  include  specific  location,  cable 
size,  and  cable  type,  if  known,  etc. 

(7)  Probable  causes  for 
nonconformance.  Among  probable 
causes  for  nonconformance  are  broken 
or  damaged  armors,  bad  bonding 
harnesses,  poorly  connected  bonding 
clamps,  loose  bonding  lugs,  etc. 

(b)  Fiber  optic  splice  loss 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  splice  loss 
measurements  shall  be  performed  on  all 
field  and  central  office  splice  points. 

(2)  Method  of  measurement,  (i)  Field 
splice  loss  measiu^ments  shall  be  made 
between  the  end  termination  points  at 
1310  and/or  1550  nanometers  for  single 


mode  fibers  and  in  accordance  with 
Figure  14.  Two  splice  loss 
measurements  shall  be  made  between 
the  end  termination  points.  The  first 
measurement  shall  be  from  termination 
point  A  to  termination  point  B.  The 
second  measurement  shall  be  finm 
termination  point  B  to  termination  point 
A. 

(ii)  CO  splice  loss  measurements  shall 
be  made  at  1310  and/or  1550 
nanometers  for  single  mode  fibers  and 
in  accordance  with  Figure  15.  Two 
splice  loss  measurements  shall  be  made 
between  the  end  termination  points. 

The  first  measurement  shall  be  bum 
termination  point  A  to  termination 
point  B.  The  second  measurement  shall 
be  from  termination  point  B  to 
termination  point  A. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figures  14  and 
15.  The  optical  time  domain 
reflectometer  (OTDR)  used  for  the 
testing  should  have  dual  wave  length 
capability.  Figures  14  and  15  are  as 
follows: 

BILLING  CODE  3410-15-P 


FIGURE  14 

FIBER  OPTIC  FIELD  SPLICE  LOSS  MEASUREMENT 


Tektronix- TFP2,  H.P.-8146A,  Opto-Electronics-DFMIO,  Photo  Kinetics- 6000,  or  equivalent. 


FIGURE  15 

FIBER  OPTIC  CENTRAL  OFFICE  SPLICE  LOSS  MEASUREMENT 
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(4)  Applicable  results,  (i)  The  splice  two  OTDR  readings.  To  calculate  the  (+)  or  apparent  gain  ( - )  into  the 

loss  for  each  single  mode  field  splice  actual  splice  loss,  substitute  the  OTDR  following  equation: 

shall  be  the  bi-directional  average  of  the  readings  maintaining  the  sign  of  the  loss 

FIGURE  16 

END-TO-END  FIBER  OPTIC  ATTENUATION  MEASUREMENT 
SHOWING  MEASUREMENT  IN  ONE  DIRECTION  ONLY® 


(l)  H.P.-815SA.  Tililrenk-0CPa002.  Tatoc«Nimunicationa  TcchMiquw  Corp.-131,  or  oquivolont 

Mooturomont  io  ropoalod  by  rowonin9  location  ol  tha  optical  sourco  and  optical  pooor  motor  in  Iho 
roipoctivo  contr<d  ofScos. 


(ii)  When  specified  in  the  applicable 
constructicm  contract,  the  splice  loss  of 
each  field  splice  at  1310  and/or  1550 
nanometers  shall  not  exceed  the  limit 
specified  in  the  contract. 

(iii)  When  no  limit  is  specified  in  the 
applicable  construction  contract,  the 
splice  loss  of  each  field  splice  shall  not 
exceed  0.2  dB  at  1310  and/or  1550 
nanometers. 

(iv)  The  splice  loss  for  each  single 
mode  CX)  splice  shall  be  the  bi¬ 
directional  average  of  the  two  OTDR 
reading.  To  calculate  actual  splice  loss, 
substitute  the  OTDR  reading, 
maintaining  the  sign  of  the  loss  (+ )  or 
apparent  gain  (— ),  into  the  equation 
specified  in  paragraph  (b)(4)(i)  of  this 
section. 

(v)  When  specified  in  the  applicable 
construction  contract,  the  splice  loss  of 
each  central  office  splice  at  1310  and/ 
or  1550  nanometers  shall  not  exceed  the 
limit  specified  in  the  contract. 

(vi)  When  no  limit  is  specified  in  the 
applicable  construction  contract,  the 


splice  loss  of  each  central  office  splice 
shall  not  exceed  1.2  dB  at  1310  and/or 
1550  nanometers. 

(5)  Data  record.  The  measurement 
data  shall  be  recorded.  A  suggested 
format  similar  to  Format  V,  Outside 
Plant  Acceptance  Test — ^Fiber  Optic 
Telecommimications  Plant,  in 

§  1755.407  or  a  format  specified  in  the 
applicable  construction  contract  may  be 
used. 

(6)  Probable  causes  for 
nonconformance.  When  the  results  of 
the  splice  loss  measurements  exceed  the 
specified  limits  the  following  factors 
should  be  checked: 

(i)  Proper  end  preparation  of  the 
fibers; 

(ii)  End  separation  between  the  fiber 
ends; 

(iii)  Lateral  misalignment  of  fiber 
cores; 

(iv)  Angular  misalignment  of  fiber 
cores; 

(v)  Fresnel  reflection; 


(vi)  Contamination  between  fiber 
ends; 

(vii)  Core  deformation;  or 

(viii)  Mode-field  diameter  mismatch. 

(c)  End-to-end  attenuation 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  end-to-end 
attenuation  measurements  shall  be 
performed  on  each  optical  fiber  within 
the  cable. 

(2)  Method  of  measurement.  For 
single  mode  fibers,  the  end-to-end 
attenuation  measurements  of  each 
optical  fiber  at  1310  and/or  1550 
nanometers  in  each  direction  between 
end  termination  points  shall  be 
performed  in  accordance  with  Figure 
16. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figure  16  as 
follows: 

BILUNQ  CODE  3410-1S-P 


FIGURE  16 

END-TO-END  FIBER  OPTIC  ATTENUATION  MEASUREMENT 
SHOWING  MEASUREMENT  IN  ONE  DIRECTION  ONLY® 
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(4)  Applicable  results.  The  end-to-end 
attenuation  of  each  single  mode  optical 
fiber  at  1310  and/or  1550  nanometers 
shall  not  exceed  the  limits  specified  in 
the  applicable  construction  contract. 

(5)  Data  record.  The  meeisurement 
data  shall  be  recorded.  A  suggested 
format  similar  to  Format  V  for  fiber 
optic  telecommunications  plant  in 

§  1755.407  or  on  a  format  specified  in 
the  applicable  construction  contract 
may  be  used. 

(6)  Probable  causes  for 
nonconformance.  Failure  of  each  optical 


fiber  to  meet  the  end-to-end  attenuation 
limit  could  be  attributed  to  the 
following: 

(i)  Excessive  field  or  central  office 
splice  loss; 

(ii)  Excessive  cable  attenuation;  or 

(iii)  Damage  to  the  fiber  optic  cable 
during  installation. 

(d)  End-to-end  fiber  signature 
measurement.  (1)  After  placement  of  all 
fiber  optic  cable  plant  has  been 
completed  and  spliced  together  to  form 
a  continuous  optical  link  between  end 
termination  points,  end-to-end  fiber 


. . ; - - - . - .  -g 

signature  testing  shcdl  be  performed  on 
each  optical  fiber  within  the  cable. 

(2)  Method  of  measurement.  For 
single  mode  fibers,  the  end-to-end  fiber 
signature  measurement  of  each  optical 
fiber  in  each  direction  shall  be 
performed  between  end  termination 
points  at  1310  and/or  1550  nanometers 
in  accordance  with  Figure  17. 

(3)  Test  equipment.  The  test 
equipment  is  shown  in  Figure  17  as 
follows: 

BILLINQ  CODE  3410-15-P 


FIGURE  17 

END-TO-END  FIBER  OPTIC  SIGNATURE  MEASUREMENT 
SHOWING  MEASUREMENT  IN  ONE  DIRECTION  ONLY  (D 


BIUJNQ  CODE  3410-1S-C 


Measurement  is  repeated  by  reversing  iocation  of  optical  source  artd  optical  power  meter  in  the 
respective  centrol  offices. 
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(4)  Applicable  results.  The  appearance 
of  each  optical  fiber  between  end 
termination  points. 

(5)  Data  record.  Plot  the  trace  of  each 
optical  fiber  and  retain  as  a  permanent 
record  for  future  comparison  if  needed. 

(6)  Probable  causes  for 
nonconformance.  None. 

§  1755.405  Voiceband  data  transmission 
measurements. 

(a)  The  data  transmission 
measurements  listed  in  this  section 
shall  be  used  to  determine  the 
acceptability  of  trunk  and  nonloaded 
subscriber  loop  circuits  for  data  modem 
transmission. 

(b)  Signal-to-C  notched  noise  (S/CNN) 
measurement.  (1)  When  specified  by  the 
borrower,  S/CNN  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measiirement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer’s  access 
location. 

(2)  S/CNN  is  the  logarithmic  ratio 
expressed  in  dB  of  a  1,004  Hz  holding 
tone  signal  compared  to  the  C-message 
weight  noise  level.  S/CNN  is  one  of 
the  most  important  transmission 
parameters  affecting  the  performance  of 
data  transmission  bi^use  proper 
modem  operation  requires  low  noise 
relative  to  received  power  level.  Since 
modulated  carriers  are  used  in  data 
communication  systems,  noise 
measurements  nei^  to  be  performed 
with  power  on  the  connection  to 
activate  eqmpment  having  signal-level- 
dependent  noise  sources.  For  4  kHz 
channels,  a  1,004  Hz  holding  tone  is 
used  to  activate  the  signal-dependent 
equipment  on  the  chaj^el  or 
connection. 

(3)  Method  of  measurement.  The  S/ 
CNN  measurement  shall  be  made  using 
a  1,004  Hz  holding  tone  at  — 13  dBmO 
(decibels  relative  to  one  milliwatt, 
referred  to  a  zero  transmission  level 
point)  and  performed  in  accordance 
with  American  National  Standards 
Institute  (ANSI)  Tl. 506-1 990,  Americcm 
National  Standard  for 
Telecommunications — ^Network 
Performance — ^Transmission 
Specifications  for  Switched  Exchange 
Access  Network  including  supplement 
ANSI  Tl.506a-1992,  and  American 
National  Standards  Institute/Institute  of 
Electrical  and  Electronics  Engineers 
(ANSI/IEEE)  743-1984,  TFCT:  Standard 
Methods  and  Equipment  for  Measuring 
the  Transmission  Characteristics  of 
Analog  Voice  Frequency  Circuits.  The 
ANSI  Tl. 506-1 990,  American  National 
Standard  for  Telecommunications — 


Network  Performance — ^Transmission 
Specifications  for  Switched  Exchange 
Access  Network  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
522(a)  {md  1  CFR  part  51.  Copies  of 
ANSI  Tl.506-1990  are  available  for 
inspection  during  normal  business 
hours  at  RUS,  room  2845,  U.S. 
£)epartment  of  Agriculture,  STOP  1598, 
Washington,  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  are  available 
from  ANSI,  Customer  Service,  11  West 
42nd  Street,  New  York,  New  York 
10036,  telephone  number  (212)  642- 
4900.  The  ANSI/IEEE  743-1984,  IEEE 
Standard  Methods  and  Equipment  for 
Measuring  the  Transmission 
Characteristics  of  Analog  Voice 
Frequency  Circuits  is  incorporated  by 
reference  in  accordance  wi^  5  U.S.C. 
522(a)  and  1  CFR  part  51.  Copies  of 
ANSI/IEEE  743-1984  are  available  for 
inspection  during  normal  business 
hours  at  RUS,  room  2845,  U.S. 
Department  of  Agriculture,  STOP  1598, 
Washington.  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  are  available 
from  ANSI,  Customer  Service,  11  West 
42nd  Street,  New  York,  New  York 
10036,  telephone  num^r  (212)  642- 
4900. 

(4)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/EEEE  743— 
1984. 

(5)  Applicable  results.  The  S/CNN  for 
both  trunk  and  nonloaded  subscriber 
loop  circuits  shall  not  be  less  than  31 
dB. 

(6)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI,  Voiceband 
Data  Transmission  Tests — ^Nonloaded 
Subscriber  Loops,  and  Format  Vn, 
Voiceband  Data  Transmission  Tests — 
Trunk  Circuits,  in  §  1755-407  or  formats 
specified  in  the  applicable  construction 
contract  may  be  used. 

(7)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  harmonic  distortion, 
quantizing  noise,  phase  and  amplitude 
jitter,  and  loss  in  digital  pads  used  for 
level  settings. 

(c)  Signal-to-intermodulation 
distortion  (S/IMD)  measurement.  (1) 
When  specified  by  the  borrower,  S/IMD 
measurements  sh^  be  made  on  trunk 
cinniits  and  nonloaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 

For  nonloaded  subscriber  loops,  the 
measurement  shall  be  made  ^m  the  CO 


to  the  station  protector  of  the  NID  at  the 
customer’s  access  location. 

.  (2)  S/IMD  is  a  measure  of  the 
distortion  produced  by  extraneous 
frequency  cross  products,  known  as 
intermodulation  products,  when  a 
multi-tone  tone  signal  is  applied  to  a 
system. 

(3)  Intermodulation  distortion  (IMD) 
is  caused  by  system  nonlinearities 
acting  upon  the  harmonic  frequencies 
produced  from  an  input  of  multiple 
tones.  The  products  resulting  from  IMD 
can  be  more  damaging  than  noise  in 
terms  of  producing  data  transmission 
errors. 

(4)  IMD  is  measured  as  a  signal  to 
distortion  ratio  and  is  expressed  £is  the 
logarithmic  ratio  in  dB  of  the  composite 
power  of  four  resulting  test  frequencies 
to  the  total  power  of  specific  higher 
order  distortion  products  that  are 
produced.  The  higher  order  products  are 
measrired  at  both  the  2nd  order  and  3rd 
order  and  are  designated  R2  wd  R3. 
respectively.  The  four  frequency  testing 
for  IMD  is  produced  with  four  tones  of 
857,  863, 1,372,  and  1,388  Hz  input  at 

a  composite  power  level  of  —13  dBmO. 

(5)  Methoa  of  measurement.  The  S/ 
IMD  measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(6)  Test  equipment.  The  eqvupment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(7)  Applicable  results.  The  2nd  order 
(R2)  S/D^  for  both  trunk  and 
nonloaded  subscriber  loop  circuits  shall 
not  be  less  than  40  dB.  The  3rd  order 
(R3)  S/IMD  for  both  trunk  and 
nonloaded  subscriber  loop  circuits  shall 
not  be  less  than  40  dB. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similcir  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  channel  nonlinearities,  such 
as  compression  and  clipping,  which 
cause  harmonic  and  intermodulation 
distortion  in  a  voiceband  signal. 

(d)  Envelope  delay  distortion  (EDD) 
measurement.  (1)  When  specified  by  the 
borrower,  EDD  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
from  the  CO  to  the  station  protector  of 
the  NID  at  the  customer’s  access 
location. 
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(2)  EDD  is  a  measure  of  the  linearity 
or  uniformity  of  the  phase  versus 
frequency  characteristics  of  a 
transmission  facility.  EDD  is  also  known 
as  relative  envelope  delay  (RED). 

(3)  EDD  is  specifically  defined  as  the 
delay  relative  to  the  envelope  delay  at 
the  reference  frequency  of  1,704  Hz. 

EDD  is  typically  measured  at  two 
frequencies,  one  low  and  one  high  in 
the  voiceband.  The  low  frequency 
measurement  is  made  at  604  Hz.  The 
high  frequency  measurement  is  made  at 
2,804  Hz. 

(4)  Method  of  measurement.  The  EDD 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(5)  Test  equipment.  The  equipment 
for  performing  the  measiuement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(6)  Applicable  results.  The  EDD  for 
both  trunk  and  nonloaded  subscriber 
loop  circuits  at  the  low  frequency  of  604 
Hz  shall  not  exceed  1,500  microseconds. 
The  EDD  for  both  trunk  and  nonloaded 
subscriber  loop  circuits  at  the  high 
frequency  of  2,804  Hz  shall  not  exceed 
1,000  microseconds. 

(7)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
Vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(8)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  nonlinearity  of  the  phase 
versus  frequency  characteristic  of  the 
transmission  facility.  This  nonlinear 
phase  versiis  frequency  characteristic  of 
the  transmission  facility  causes  the 
various  frequency  components  to  travel 
at  different  transit  times  which  results 
in  successively  transmitted  data  piilses 
to  overlap  at  the  receive  end.  The 
overlapping  of  the  pulses  at  the  receive 
end  results  in  distortion  of  the  received 
signal.  Excessive  EDD  on  the 
transmission  facility  may  be  reduced 
using  data  modems  with  equalization  or 
by  conditioning  the  transmission  line. 

(e)  Amplitude  jitter  (AJ)  measurement. 

(1)  When  specified  by  the  borrower.  A) 
measurements  shall  be  made  on  trunk 
circuits  and  nonloaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 

For  nonloaded  subscriber  loops,  the 
measiirement  shall  be  made  ^m  the  CO 
to  the  station  protector  of  the  NID  at  the 
customer’s  access  location. 

(2)  AJ  is  any  fluctuation  in  the  peak 
amplitude  value  of  a  fixed  tone  signal  at 
1,004  Hz  frnm  its  nominal  value.  AJ  is 


expressed  in  peak  percent  amplitude 
modulation. 

(3)  AJ  is  measured  in  two  separate 
fr^uency  bands,  4-300  Hz  and  20 — 300 
Hz.  The  4 — 300  Hz  band  is  important  for 
modems  employing  echo  canceling 
capabilities.  The  20-300  Hz  band  is 
used  for  modems  that  do  not  employ 
echo  cancelers. 

(4)  Amplitude  modulation  can  affect 
the  error  performance  of  voiceband  data 
modems.  The  measurement  of 
amplitude  jitter  indicates  the  total  effect 
on  the  amplitude  of  the  holding  tone  of 
incidental  amplitude  modulation  and 
other  sources  including  quantizing  and 
message  noise,  impulse  noise,  gain  hits, 
phase  jitter,  and  additive  tones  such  as 
single-frequency  interference. 

(5)  Method  of  measurement.  The  AJ 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 

(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(7)  Applicable  results.  The  AJ  for  both 
trunk  and  nonloaded  subscriber  loop 
circuits  in  the  4 — 300  Hz  frequency 
band  shall  not  exceed  6%.  The  AJ  for 
both  trunk  and  nonloaded  subscribe' 
loop  circvuts  in  the  20 — 300  Hz 
frequency  band  shall  not  exceed  5%. 

(8)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
vn  for  trunk  circvuts  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  S/CNN,  impulse 
noise,  and  phase  jitter. 

(f)  Phase  jitter  (PJ)  measurement.  (1) 
When  specified  by  the  borrower,  PJ 
measvuements  sh^  be  made  on  tnmk 
circuits  and  nonloaded  subscriber  loops. 
For  trunk  circuits,  the  measurement 
shall  be  made  between  CO  locations. 

For  nonloaded  subscriber  loops,  the 
measiuement  shall  be  made  ^m  the  CO 
to  the  station  protector  of  the  NID  at  the 
customer’s  access  lo<»tion. 

(2)  PJ  is  any  fluctuation  in  the  zero 
crossings  of  a  fixed  tone  signal  (usually 
1,004  Hz)  from  their  nominal  position  in 
time  within  the  voiceband.  PJ  is 
expressed  in  terms  of  either  degrees 
peak-to-peak  ("p-p)  or  in  terms  of  a  Unit 
Interval  (UI).  Ctee  UI  is  equal  to  360°  p- 
P- 

(3)  PJ  measurements  are  typically 
performed  in  two  nominal  fr^uency 
bands.  The  frequency  bands  are  20-300 
Hz  band  and  either  the  2-300  Hz  band 
or  the  4-300  Hz  band.  The  20-300  Hz 


band  is  important  to  all  phase-detecting 
modems.  The  4-300  Hz  bcmd  or  the  2- 
300  Hz  band  is  important  for  modems 
employing  echo  canceling  capabilities. 

(4)  Pha^  jitter  can  affect  the  error 
performance  of  voiceband  data  modems 
that  use  phase  detection  techniques. 

The  measurement  of  phase  jitter 
indicates  the  total  e%ct  on  the  holding 
tone  of  incidental  phase  modulation  and 
other  sources  including  quantizing  and 
message  noise,  impulse  noise,  ph^ 
hits,  additive  tones  such  as  single¬ 
frequency  interference,  and  digital 


timing  jitter. 

(5)  Method  of  measurement.  The  PJ 
measurement  shall  be  performed  in 
accordance  with  ANSI  Tl.506-1990  and 
ANSI/IEEE  743-1984. 


(6)  Test  equipment.  The  equipment 
for  performing  the  measurement  shall  be 
in  accordance  with  ANSI/IEEE  743- 


1984. 

(7)  Applicable  results.  The  PJ  for  both 
trunk  and  nonloaded  subscriber  loop 
circuits  in  the  4-300  Hz  frequency  band 
shall  not  exceed  6.5°  p-p.  The  PJ  for 
both  trunk  and  nonloaded  subsv^ber 
loop  circuits  in  the  20-300  Hz 
frequency  band  shall  not  exceed  10.0° 


^)  Data  record.  The  measurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 
nonloaded  subscriber  loops  and  Format 
vn  for  trunk  circuits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(9)  Probable  causes  for 
nonconformtmce.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  S/CNN,  impulse 
noise,  and  amplitude  jitter. 

(g)  Impulse  noise  measurement.  (1) 
When  specified  by  the  borrower, 
impulse  noise  measurements  shall  be 
made  on  trunk  circuits  and  nonloaded 
subscriber  loops.  For  trunk  circuits,  the 
measurement  shall  be  made  between  CO 
locations.  For  nonloaded  subscriber 
loops,  the  measurement  shall  be  made 
frcm  the  CO  to  the  station  protector  of 
the  NID  at  the  customer’s  access 
location. 

(2)  Impulse  noise  is  a  measure  of  the 
presence  of  unusually  large  noise 
excursions  of  short  duration  that  are 
beyond  the  normal  bacl^round  noise 
levels  on  a  facility.  Impulse  noise  is 
typically  measur^  by  counting  the 
number  of  occurrences  beyond  a 
particular  noise  reference  threshold  in  a 
given  time  interval.  The  noise  reference 
level  is  C-message  weighted. 

(3)  Method  of  measurement.  The 
impulse  noise  measurement  shall  be 
performed  using  a  1,004  Hz  tone  at  -13 
dBmO  and  in  accordance  with  ANSI 
Tl.506-1990  and  ANSI/IEEE  743-1984. 
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(4)  Test  equipment.  The  equipment 
for  performing  the  measiuement  shall  be 
in  accordance  with  ANSI/IEEE  743- 
1984. 

(5)  Applicable  results.  The  impiilse 
noise  for  both  trunk  and  nonloaded 
subscriber  loop  circuits  shall  not  exceed 
65  dBmCO  (decibels  relative  to  one 
picowatt  reference  noise  level, 
measiued  with  C-message  frequency 
weighting,  referred  to  a  zero 
transmission  level  point).  The  impulse 
noise  requirement  shall  be  based  upon 
a  maximum  of  5  coimts  in  a  5  minute 
period  at  equal  to  or  greater  than  the 
indicated  noise  thresholds. 

(6)  Data  record.  The  measiurement 
data  shall  be  recorded.  Suggested 
formats  similar  to  Format  VI  for 


nonloaded  subscriber  loops  and  Format 
Vn  for  trunk  circviits  in  §  1755.407  or 
formats  specified  in  the  applicable 
construction  contract  may  be  used. 

(7)  Probable  causes  for 
nonconformance.  Some  of  the  causes  for 
failing  to  obtain  the  desired  results  may 
be  due  to  excessive  transient  signals 
originating  frum  the  various  switching 
operations. 

§1755.406  Shield  or  armor  ground 
resistance  measurements. 

(a)  Shield  or  armor  ground  resistance 
measurements  shall  be  made  on 
completed  lengths  of  copper  cable  and 
wire  plant  and  fiber  optic  cable  plant. 

(b)  Method  of  measurement.  (1)  The 
shield  or  armor  groimd  resistance 


mecisiuement  shall  be  made  between  the 
copper  cable  and  wire  shield  and 
ground  and  between  the  fiber  optic 
cable  armor  and  ground,  respectively. 
The  measurement  shall  be  made  either 
on  cable  and  wire  lengths  before 
splicing  and  before  any  ground 
connections  are  made  to  the  cable  or 
wire  shields  or  armors.  Optionally,  the 
measurement  may  be  made  on  cable  and 
wire  lengths  after  splicing,  but  all 
ground  connections  must  be  removed 
frem  the  section  under  test. 

(2)  The  method  of  measurement  using 
either  an  insulation  resistance  test  set  or 
a  dc  bridge  type  megohmmeter  shall  be 
as  shown  in  Figure  18  as  follows: 

BILUNQ  CODE  3410-15-P 
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FIGURE  18 

SHIELD  OR  ARMOR  GROUND  RESISTANCE  MEASUREMENT 


Notes: 

For  hand  cranked  or  bottery  operated  Insulation  Resistance  Testers,  the  output 
voltage  should  not  exceed  500  volts  dc. 

(^For  dc  bridge  type  Megohmmeters,  the  voltage  applied  to  the  shield  or  armor 
under  test  should  not  be  less  than  250  volts  dc  nor  greater  than  1000  volts  dc 
when  using  instruments  having  adjustable  test  voltage  levels. 

(^When  the  distance  between  test  points  results  in  a  meosurement  beyond  the 
range  of  the  test  equipment,  extended  range  devices  recommended  by  the 
test  equipment  manufacturer  may  be  used  to  assist  in  making  the  measurement. 

Biddle  CO. -Model  6M  200,  Associate  Research-Model  263, 

General  Radio- 1864  Megohm  Meter,  or  equivalent. 


BlUma  CODE  3410-1S-C 
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(c)  Test  equipment.  (1)  The  shield  or 
armor  ground  resistance  measiuements 
may  be  made  using  an  insulation 
resistance  test  set,  a  dc  bridge  type 
megohmmeter,  or  a  commercially 
available  fault  locator. 

(2)  The  insulation  resistance  test  set 
should  have  an  output  voltage  not  to 
exceed  500  volts  dc  and  may  be  hand 
cranked  or  battery  operated. 

(3)  The  dc  bridge  type  megohmmeter, 
which  may  be  ac  powered,  should  have 
scales  and  multipliers  which  make  it 
possible  to  accurately  read  resistance 
values  of  50,000  ohms  to  10  megohms. 
The  voltage  that  is  applied  to  the  shield 
or  armor  diuing  the  test  should  not  be 
less  than  “250  volts  dc’’  nor  greater  than 
“1,000  volts  dc’’  when  using  an 
instrument  having  adjustable  test 
voltage  levels. 

(4)  Commercially  available  fault 
locators  may  be  used  in  lieu  of  the 
above  equipment,  if  the  devices  are 
capable  of  detecting  faults  having 
resistance  values  of  50,000  ohms  to  10 
megohms.  Operation  of  the  devices  and 
method  of  locating  the  faults  should  be 
in  accordance  with  manufacturer’s 
instructions. 

(d)  Applicable  results.  (1)  For  all  new 
copper  cable  and  wire  facilities  and  all 
new  fiber  optic  cable  facilities,  the 
shield  or  armor  groimd  resistance  levels 
normally  exceed  1  megohm-mile  (1.6 
megohm-km)  at  68®?  (20“C).  A  value  of 
100,000  ohih-mile  (161,000  ohm-km)  at 
68®F  (20°C)  shall  be  the  minimum 
acceptable  value  of  the  shield  or  armor 
ground  resistance. 

(2)  Shield  or  armor  groimd  resistance 
varies  inversely  with  length  and 
temperature.  In  addition  other  factors 
which  may  affect  readings  could  be  soil 
conditions,  favdty  test  equipment  and 
incorrect  test  procediires. 

(3)  For  the  resistance  test  method  and 
dc  bridge  type  megohmmeter,  the  ohm- 
mile  (ohm-lfm)  value  for  the  shield  or 
armor  ground  resistance  shall  be 
computed  by  multiplying  the  actual 


scale  reading  in  ohms  on  the  test  set  by 
the  length  in  miles  (km)  of  the  cable  or 
wire  under  test. 

(4) (i)  The  objective  shield  or  armor 
groimd  resistance  may  be  determined  by 
dividing  100,000  by  the  length  in  miles 
(161,000  by  the  length  in  km)  of  the 
cable  or  wire  under  test.  The  resulting 
value  is  the  minimiun  acceptable  meter 
scale  reading  in  ohms.  Examples  for 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section  are  as  follows: 

Equation  1.  Test  Set:  Scale  Reading  * 
Length  =  Resistance-Length 

75,000  ohms  *  3  miles  =  225,000 
ohm-mile 

(75,000  ohms  *  4.9  km  =  367,000 
ohm-km) 

Equation  2. 100,000  ohm-mile  Length 
=  Minimum  Acceptable  Meter  Scale 
Reading 

100,000  ohm-mile  3  miles  =  33,333 
ohms 

(161,000  ohm-km  *  4.9  km  =  32,857 
ohms) 

(ii)  Since  the  33,333  ohms  (32,857 
ohms)  is  the  minimum  acceptable  meter 
scale  reading  and  the  meter  scale 
reading  was  75,000  ohms,  the  cable  is 
considered  to  have  met  the  100,000 
ohm-mile  (161 ,000  ohm-km) 
requirement. 

(5)  Due  to  the  differences  between 
various  jacketing  materials  used  in 
manufacturing  cable  or  wire  and  to 
varying  soil  conditions,  it  is  impractical 
to  provide  simple  factors  to  predict  the 
magnitude  of  variation  in  shield  or 
armor  to  ground  resistance  due  to 
temperature.  The  variations  can, 
however,  be  substantial  for  wide 
excursions  in  temperatine  from  the 
ambient  temperature  of  68®F  (20®C). 

(e)  Data  record.  The  data  shall  be 

'  corrected  to  the  length  requirement  of 
ohm-mile  (ohm-km)  and  a  temperature 
of  68®F  (20®C)  and  shall  be  recorded  on 
a  form  specified  in  the  applicable 
construction  contract. 

(f)  Probable  causes  for 
nonconformance.  (1)  When  results  of* 


resistance  measurements  are  below  the 
100,000  ohm-mile  (161,000  ohm-km) 
requirement  at  68®F  (20®C),  the  jacket 
temperature,  soil  conditions,  test 
equipment  and  method  shall  be 
reviewed  before  the  cable  or  wire  is 
considered  a  failure.  If  the  temperature 
is  approximately  68°F  (20“C)  and  soil 
conditions  are  acceptable,  and  a  reading 
of  less  than  100,000  ohm-mile  (161,000 
ohm-km)  is  indicated,  check  the 
calibration  of  the  equipment;  as  well  as, 
the  test  method.  If  the  equipment  was 
found  to  be  out  of  calibration, 
recalibrate  the  equipment  and 
remeasure  the  cable  or  wire.  If  the 
temperahire  was  86®F  (30®C)  or  higher, 
the  cable  or  wire  shall  be  remeasured  at 
a  time  when  the  temperature  is 
approximately  68®F  (20“C).  If  the  test 
was  performed  in  unusually  wet  soil, 
the  cable  or  wire  shall  be  retested  after 
the  soil  has  reached  normal  conditions. 

If  after  completion  of  the  above  steps, 
the  resistance  value  of  100,000  ohm- 
mile  (161,000  ohm-km)  or  greater  is 
obtained,  the  cable  or  wire  shall  be 
considered  acceptable. 

(2)  When  the  resistance  value  of  the 
cable  or  wire  is  still  found  to  be  below 
100,000  ohm-mile  (161,000  ohm-km) 
requirement  after  completion  of  the 
steps  listed  in  paragraph  (f)(1)  of  this 
section,  the  fault  shall  be  isolated  by 
performing  shield  or  armor  groimd 
resistance  measurements  on  individual 
cable  or  wire  sections. 

(3)  Once  the  fault  or  faults  have  been 
isolated,  the  cable  or  wire  jacket  shall  be 
repaired  in  accordance  with  §  1755.200, 
RUS  Standard  for  Splicing  Copper  and 
Fiber  Optic  Cables  or  the  entire  cable  or 
wire  section  may  be  replaced  at  the 
request  of  the  borrower. 

§  1755.407  Data  formats. 

The  following  suggested  formats 
listed  in  this  section  may  be  used  for 
recording  the  test  data: 

BILLING  CODE  3410-15-P 


FORMAT  I 

OUTSIDE  PLANT  ACCEPTANCE  TESTS  —  SUBSCRIBER  LOOPS 


Shield  or  Shield/Armor  Continuity  Doto  hos  been  ottoched.  Yes 
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FORMAT  II 

OUTSIDE  PLANT  ACCEPTANCE  TESTS  -  TRUNKS  CIRCUITS 


pRn.rrr- 

note  of  Te«t- 

rn  NAUF  nr  i  (V^ationt 

Tef^ter  (Gontrortor)* 

nTFirr  a- 

Tester  (Fn^ineer)! 

nFFirr  r- 

Tester  (Rnrrnwer)* 

ELECTRONIC  EQUIPMENT  GROUND  RESISTANCE: 

Ohms 

Tim*  Typ** 

Test  Fqiiipr 

! 

T^rriMrotur#!  Moistur#  Content 

of  Soil: 

In  the  space  below  show  in  a  simple  line  diagram  the  facility  makeup 

including  all  gauges,  lengths,  cable  types,  and  repeater  locations  if  any. 

Trunk  Pair  No.  Pair  No. 
No.  Off.  A  Off.  B 


DC  Insul.  Resist. 
(Megohms) 


DC  Loop  Resist. 
(Ohms) 


T-GO  R-GO 


Min. 

Permit 


Meosd 
DC  Res. 
Unbol. 
(Ohms) 


Refer  to  RUS  TC&CM  925  on  How  to  Moke  Meosurement*. 

From  either  Table  7  or  B  in  Porogroph  (g}(4)(iii)(A)  of  Section  1755.403:  correct  loss  for  temperoture. 
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FORMAT  V 

OUTSIDE  PLANT  ACCEPTANCE  TESTS 
FIBER  OPTIC  TELECOMMUNICATIONS  PLANT 


PRn.FrT- 

TfRUINATinW  PmNT  A- 

TFRMINATinN  PttNT  R- 

Timf 

Tm*  Fqiiip* 

Soil  Tvoe: 

Moisture  Content  of  So3:  — u- 

Route 

No. 


Length 

Miles 

or 

km 


Splice  Loss 
'  (dB) 


FIELD  CO 


End-to-End 

Attenuation 

(dBA"i) 


End-to-End 
Fiber  Signoture 


Armor  Continuity  Data  has  been  attached.  Yes _ No.^_ 


FORMAT  VII 

VOICEBAND  DATA  TRANSMISSION  TESTS  -  TRUNK  CIRCUITS 
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Dated:  April  24, 1997. 

Jill  Long  Thompson, 

Under  Secretary,  Rural  Development. 

(FR  Doc.  97-11316  Filed  5-1-97;  8:45  am] 
BILLING  CODE  3410-1S-C 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

pocket  No.  96-NM-150-AO;  Amendment 
39-10010;  AO  97-09-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  737-100,  -200,  -300,  -400,  and 
-600  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  —400,  and  -500  series 
airplanes,  that  requires  an  inspection  of 
reworked  aileron/elevator  power  control 
units  (PCU’s)  and  rudder  PCU’s  to 
determine  if  reworked  PCU  manifold 
cylinder  bores  containing  chrome 
plating  are  installed,  and  replacement  of 


the  cylinder  bores  with  bores  that  have 
been  reworked  using  the  oversize 
method  or  the  steel  sleeve  method,  if 
necessary.  This  amendment  is  prompted 
by  a  review  of  the  design  of  the  flight 
control  systems  on  Model  737  series 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  reduced 
rate  of  movement  of  the  elevator, 
aileron,  or  rudder  due  to  contamination 
of  hydraulic  fluid  from  chrome  plating 
chips;  such  reduced  rate  of  movement, 
if  not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

DATES:  Effective  Jime  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Conunercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124—2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 


Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airpleme  Directorate,  Seattle  , 
Aircr^  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2798; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model  ' 
737-100,  -200,  -300, -400, and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  August  28, 1996  (61 
FR  44241).  That  action  proposed  to 
require  an  inspection  of  the  aileron/ 
elevator  power  control  units  (PCU)  and 
the  rudder  PCU  to  determine  if 
reworked  PCU  manifold  cylinder  bores 
containing  chrome  plating  €ua  installed, 
and  replacement  of  the  cylinder  bores 
with  bores  that  have  been  reworked 
using  the  oversize  method  or  the  steel 
sleeve  method,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 
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Request  to  Revise  Statement  of  Findings 
of  Critical  Design  Review  Team 

One  commenter  requests  the  second 
paragraph  of  the  Discussion  section  that 
appear^  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
reflect  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
“The  recommendations  of  the  tecun 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies.”  The 
commenter  suggests  that  the  following 
sentences  should  be  added:  “The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 

The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety.” 

.  This  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowledges  that 
the  CDR  team  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort.  However,  as  a  result  of  having 


conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  number  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 
recommendations,  the  FAA  has 
concluded  that  they  address  unsafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD’s.  Therefore, 
the  FAA  does  not  concur  that  these 
design  changes  merely  “enhance  [the 
Model  737’s]  already  acceptable  level  of 
safety.” 

Requests  To  Withdraw  the  Proposal:  No 
Supporting  Data 

One  commenter  contends  that  the 
proposal  is  not  justified  since  it  cannot 
be  supported  by  data.  The  commenter 
does  not  consider  that  the  proposal 
contributes  to  improving  the  safety 
aspects  of  Model  737  airplanes.  The 
commenter  states  that  the  CDR  team’s 
report  does  not  indicate  that  there  is  any 
evidence  to  tie  the  referenced  service 
docviments  to  any  in-service  problems 
or  accidents.  The  commenter  adds  that 
the  FAA  has  not  indicated  it  has 
reviewed  any  routine  component  tear- 
down  reports  that  would  support  the 
proposed  actions.  The  commenter 
concludes  that  the  FAA  does  not 
imderstand  the  enormity  of  the 
proposed  action.  A  second  commenter 
states  that  it  has  incorporated  the  repcur 


on  several  PCU’s  and  has  not  witnessed 
a  single  failure  of  the  chrome  plating  of 
the  cylinder  bore.  The  FAA  infers  finm 
these  remarks  that  the  commenters 
request  the  proposed  rule  be  withdrawn. 

In  support  of  its  request  to  withdraw' 
the  proposal,  the  Air  Transport 
Association  (ATA)  of  America,  points 
out  that  any  performance  degradation 
that  might  result  from  chrome  plate 
separation  would  be  determine  readily 
by  flight  crews  prior  to  departure.  The 
ATA  also  indicates  that  if  the  plating 
repair  were  suspect,  an  incident 
involving  separation  would  have  been 
identified  early  in  the  service  life  of  the 
units.  The  ATA  contends  that  service 
experience  and  tests  conducted  by  the 
National  Transportation  Safety  Board 
(NTSB)  confirm  that  there  is  no 
justification  to  consider  this  issue  as  an 
existing  airworthiness  concern. 

The  FAA  does  not  concur  with  the 
requests  of  these  commenters  to 
withdraw  the  proposal.  The  FAA  has 
received  at  least  five  reports  from 
operators  of  Model  737  series  airplanes 
indicating  that  the  chrome  plating 
separated  from  reworked  cylinder  bores 
of  the  aileron/elevator  PCU’s.  A  number 
of  aileron/elevator  and  rudder  PCU’s 
were  repaired  using  chrome  plating  on 
the  aluminum  cylinder  bores. 
Separation  of  the  chrome  plating  could 
result  in  contamination  of  hydraulic 
fluid  fiom  chrome  plating  chips.  Such 
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contamination  can  result  in  a  reduced 
rate  of  movement  of  the  elevator, 
aileron,  or  rudder,  and  consequent 
reduced  controllability  of  the  airplane. 
The  FAA’s  position  is  that  this 
condition  is  a  potential  imsafe  condition 
that  must  be  corrected  in  order  to  ensure 
the  safety  of  the  affected  fleet. 

The  FAA  acknowledges  that  in  some 
cases  (depending  on  when  chrome  plate 
separation  occuircd),  prior  to  departiire, 
flight  crews  could  determine  any 
p>erformance  degradation  that  might 
result  horn  chrome  plate  separation. 
However,  if  the  separation  occurred 
during  flight,  the  flight  crew  may  be 
unaware  of  the  occmrence  and,  when 
the  flight  crew’s  workload  is  heavy,  the 
crew’s  ability  to  control  the  airplane 
may  be  reduced.  The  FAA  considers 
that  this  presents  a  potential  vmsafe 
condition  that  must  be  corrected. 

No  commenter  presented  evidence 
that  would  indicate  chrome  separation 
occrirs  early  in  the  life  of  the  unit. 
Further,  the  FAA  assumes  the  NTSB 
testing  discussed  by  one  commenter 
refers  to  chip  shear  testing 
accompUsh^  by  the  NTSB  on  the 
rudder  PCU.  WUle  it  appears  that  a 
chrome  chip  should  be  able  to  be 
sheared  by  the  hydraulic  action  of  the 
PCU  and  not  cause  a  PCU  jam,  chrome 
chips  can  still  contaminate  the  interior 
of  the  rudder,  aileron,  and  elevator 
PCU’s,  which  could  cause  sluggish 
flight  control  operation. 

Request  To  Withdraw  the  Proposal: 
Revise  Component  Maintenance/ 
Overhaul  Manuals 

One  commenter  recommends  revising 
the  proposal  to  require  a  Component 
Maintenance  Manual  (CMM)  revision  to 
require  inspection  at  the  next  shop  visit 
to-identify  any  units  with  chrome  bores 
and  rework  those  in  accordance  with 
the  service  letter  in  order  to  eliminate 
what  the  commenter  finds  to  be  an 
enormous  financial  and  operational 
impact  that  would  be  imposed  on 
operators  if  the  proposed  rule  is  issued. 

One  commenter,  Boeing,  indicates 
that  separation  of  chrome  plating  from 
aluminum  cylinder  bores  has  not  been 
a  significant  in-service  problem;  in  fact, 
there  have  been  no  reports  of  chrome 
plating  separation  since  1985.  Boeing 
asserts  that  since  no  direct  safety  hazard 
related  to  chrome  plating  has  b^n 
established,  the  proposal  should  be 
withdrawn  and.  instead,  removal  of 
chrome  plating  should  be  required 
through  a  revision  to  the  PCU  overhaul 
manuals  for  the  rudder  and  aileron/ 
elevator. 

The  FAA  does  not  concur  with  the 
conunenters’  requests  to  withdraw  this 
AD  and  revise  the  component 


maintenance  or  overhaul  manuals 
instead.  The  FAA  considers  issuance  of 
an  AD  necessary  in  this  instance  since 
an  unsafe  condition  has  been  identified, 
and  AD’s  are  the  means  by  which 
accomplishment  of  procediues  and 
adherence  to  specific  compliance  times 
are  made  mandatory  to  correct  that 
unsafe  condition.  While  the  FAA  has  no 
objection  to  Boeing  revising  the 
component  maintenance  or  overhaul 
manuals  to  provide  a  procedxire  for  an 
inspection  to  identify  any  units  with 
chrome  bores  and  rework  of  those  units 
in  accordance  with  the  service  letter,  or 
for  removal  of  chrome  plating,  such 
revision  will  not  affect  the  requirements 
of  this  AD. 

Requests  To  Limit  Applicability  to 
Certain  PCU’s 

In  lieu  of  withdrawing  the  proposal, 
several  conunenters  suggest  limiting  the 
applicability  of  the  proposed  AD  to 
certain  PCU’s; 

One  commenter  states  that  no  PCU’s 
containing  chrome  plated  manifold 
cylinder  bores  were  produced  or 
reworked  after  April  1, 1985  (the  date  of 
issuance  of  Boeing  Service  Letter  737- 
SL-27-30);  therefore,  only  those  PCU’s 
manufactured  or  reworked  prior  to  that 
date  should  be  subject  to  the 
requirements  of  the  proposal. 

Two  other  conunenters  state  that,  as 
of  Jime  5, 1985,  the  chrome  plating 
procedure  was  removed  from  the  PCU 
overhaul  manuals.  One  of  these 
conunenters  asserts  that  any  PCU’s 
manufactured  after  that  date  would  not 
have  been  reworked  or  manufactured 
with  chrome  plating  in  the  cylinder 
bores;  therefore,  those  PCU’s  should  be 
excluded  from  the  applicability  of  the 
proposal. 

Mother  commenter  states  that  the 
applicability  of  the  proposal  should  be 
limited  only  to  those  units 
manufactured  prior  to  1980.  'The 
commenter  does  not  provide 
justification  for  selecting  1980  as  a 
cutoff  date.  This  commenter  adds  that  a 
records  search  should  be  allowed  to 
confirm  that  no  chrome  plate  repairs  to 
the  bore  have  been  accomplished. 

One  commenter  states  tnat  inspection 
should  be  required  only  for  valve  bodies 
made  firom  2024  aliuninum,  since  the 
repair  procediues  were  changed  in  1987 
and  there  have  been  no  problems  since 
the  original  issue  of  the  service  letter. 
The  only  reported  problems  have  been 
with  the  old-style  valve  bodies  made 
from  2024  aluminum.  (Production  of  the 
7075  aluminum  valve  body  started  in 
the  late  1970’s.) 

Boeing  suggests  that  only  those  PCU’s 
manufactured  prior  to  Jime  1984  should 
be  included  in  the  applicability  of  the 


proposal.  This  date  is  one  year  prior  to 
the  revisions  of  the  overhaul  manual, 
which  eliminated  chrome  plating  as  a 
repair  procedure.  (Since  the  average 
overhaul  interval  is  approximately 
15,000  flight  hours,  it  is  conservative  to 
assume  that  no  overhauls  would  occur 
within  one  yeeu  of  manufacture.)  Boeing 
indicates  that  only  serial  numbers  prior 
to  1252A  (for  the  rudder  PCU)  smd  those 
prior  to  5360A  (for  the  aileron/elevator 
PCU)  would  need  to  be  inspected.  In 
addition,  Boeing  recommends  that  any 
aileron/elevator  actuators  having  a  part 
number  that  includes  an  “ss”  should  be 
eliminated  fi'om  the  applicability  of  the 
proposal  since  those  PCU’s  have  a  steel 
sleeve  (i.e.,  those  PCU’s  could  not  have 
chrome  plating  on  aluminum). 

One  commenter  states  that  the 
proposed  rule  should  include  an 
exemption  for  PCU’s  that  have  been 
inspected  previously  and  found  to  have 
no  chrome,  or  units  on  which  the  steel 
sleeve  repair  has  been  incorporated.  - 

The  FAA  concurs  that  the 
apphcability  of  the  final  rule  should  be 
revised.  At  the  time  the  proposal  was 
issued,  the  part  and  serial  numbers  of 
PCU’s  that  have  been  overhauled  or 
repaired  were  not  available;  therefore, 
the  FAA  was  unable  to  include  them  in 
the  applicability  of  the  proposal. 
However,  Boeing  has  provided  this 
information  in  its  comments  to  the 
proposed  rule.  The  FAA  has  revised  the 
applicability  of  the  final  rule  by 
specifying  the  part  and  serial  numbers 
of  affected  PCU’s.  In  effect,  such 
revision  limits  the  applicability  of  this 
AD  to  those  PCU’s  manufacture  prior 
to  Jime  1984,  and  specifically  excludes 
those  aileron  and  elevator  PCU’s  having 
a  part  number  that  contains  an  “ss”  (i.e., 
those  that  have  been  reworked  with  a 
steel  sleeve).  In  addition,  paragraph  (a) 
of  the  final  rule  has  been  revised  to 
specify  the  pent  and  serial  numbers  of 
affected  PCU’s. 

As  for  allowing  a  records  search  to 
confirm  that  no  chrome  plate  repairs  to 
the  bore  have  been  accomplished,  the 
FAA  finds  that  no  change  to  the  final 
rule  is  necessary.  The  applicability  of 
this  final  rule  specifies  that  the  AD 
applies  only  to  certain  Model  737  series 
airplanes  that  are  equipped  with  an 
aileron,  elevator,  or  rudder  PCU  having 
a  particular  part  and  serial  number.  This 
AD  does  not  preclude  an  operator  fi-om 
performing  a  records  search  to 
determine  if  an  airplane  in  its  fleet  is 
subject  to  the  requirements  of  this  AD. 

Request  To  Limit  Applicability  of 
Proposal  to  Rudder  PCU’s 

One  commenter  requests  that  the 
requirements  of  the  proposal  be  limited 
to  rudder  PCU’s  only,  rather  than 
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aileron,  elevator,  and  rudder  PCU’s.  The 
commenter  states  that  the  adoption  of 
the  proposed  rule  would  overburden 
existing  competent  repair  facilities  and 
would  expose  the  airlines  and  the 
public  to  a  hazardous  condition  far 
greater  than  any  condition  that  exists 
presently  from  the  identified  imsafe 
condition.  This  commenter  befieves  the  ■ 
proposal  implies  that  a  simple 
inspection  can  determine  the  status  of 
chrome  plated  bores  on  the  affected 
units;  however,  the  commenter 
indicates  that,  due  to  the  fact  that  the 
chrome  sleeving  process  was  used  in 
both  manufachirtng  and  repair  of  the 
imits,  that  implication  is  incorrect.  The 
commenter  states  that  limiting  the 
inspection  to  rudder  PCU’s — especially 
those  manufactured  before  chrome 
sleeving  was  discontinued — ^would 
reduce  the  risk  of  imintended 
consequences  resulting  from  the 
overburdening  of  competent  repair 
facilities. 

The  FAA  does  not  agree  that  the 
applicability  of  the  AD  should  be 
revised  to  include  only  rudder  PCU’s. 

The  FAA  has  determined  that  sluggish 
ailerons  and  elevators  pose  a  potential 
imsafe  condition  similar  to  that  of  the 
rudder.  Therefore,  the  FAA  finds  that  it 
is  appropriate  to  address  this  potential 
unsafe  condition  as  it  applies  to  aileron 
and  elevator  PCU’s,  as  well  as  rudder 
PCU’s. 

Requests  To  Extend  Compliance  Tune 

'The  ATA,  on  behalf  of  several  of  its 
members,  requests  that  the  proposed 
compliance  time  be  extended  ^m  18 
months  to  at  least  five  years. 

One  ATA  member  states  that  it  would 
be  physically  impossible  and 
unnecessary  for  operators  to  accomplish 
the  required  actions  within  the 
proposed  compliance  time  of  18 
months.  This  commenter  indicates  that 
a  review  of  its  maintenance  records  for 
the  past  15  years  showed  that  it  has 
never  repaired  either  an  aileron  or 
rudder  cylinder  due  to  a  worn  bore. 

One  ATA  member  states  that  it  is 
important  that  ample  time  be  provided 
to  accomplish  the  intent  of  the  proposal 
because  such  accomplishment  requires 
the  removal  of  PCU’s  from  airplanes  and 
partial  disassembly  of  PCU’s  in  order  to 
determine  the  type  of  rework  of  the 
cylinder  bore,  which  requires 
scheduling,  airplane  downtime,  imit 
turnaround  time,  and  availability  of 
spare  PCU’s.  Another  ATA  member 
states  that  removal  of  all  PCU’s  would 
require  industry  to  process  almost  750 
PCU’s  per  month  for  the  next  18 
months. 

One  commenter  asks  that  the 
compUance  time  be  extended  to  the  next 


shop  overhaiil  in  light  of  the  fact  that 
there  is  no  documented  unsafe 
condition  or  in-service  concern. 

Boeing  suggests  an  extension  of  the 
compliance  time  to  five  years  or  15,000 
flight  hours  so  that  the  majority  of 
PCU’s  can  be  inspected  as  a  part  of 
normal  maintenance  actions.  Boeing 
adds  that  the  possibility  of  maintenance 
errors  during  PCU  replacement  will 
result  in  a  net  degradation  in  airplane 
safety  as  a  result  of  the  inspection 
schedule  established  by  the  proposed 
rule. 

The  FAA  concurs  with  the 
commenters’  requests  to  extend  the 
compliance  time.  In  light  of  the 
information  presented  by  the 
commenters,  the  FAA  finds  that 
extending  the  compliance  time  to 
within  five  years  or  15,000  flight  hours 
after  the  effective  date  of  the  AD,  or  at 
the  next  time  the  PCU  is  sent  to  a  repair 
facility  (whichever  of  these  times  occurs 
first),  will  not  adversely  affect  safety.  In 
addition,  this  revised  compliance  time 
will  allow  the  inspection  to  be 
performed  at  a  base  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
personnel  will  be  available  if  necessary. 
Paragraph  (a)  of  the  final  rule  has  been 
revis^  to  specify  this  revised 
compliance  time. 

Request  To  Revise  Cost  Impact 
Information 

Two  commenters  believe  that  the  cost 
impact  information  presented  in  the 
proposal  has  been  underestimated 
greatly,  and  that  the  proposal  places  an 
unreasonable  financial  burden  on 
operators. 

One  of  these  commenters  indicates 
that  the  inspection  of  the  PCU  cylinder 
bores  requires  removal  of  PCU’s  from 
the  airplane  and  disassembly  of  those 
units.  'The  commenter  presents  the 
following  cost  estimates: 

•  28  work  hours  for  removal  and 
reinstallation  of  five  PCU’s  per  airplane; 

•  20  work  hours  (per  PCU)  for 
disassembly,  inspection,  assembly,  and 
testing;  and 

•  $1,100  (per  PCU)  for  parts  required 
for  reassembly  of  the  units  after 
inspection.  Using  these  figures,  the 
commenter  estimates  the  cost  impact  on 
U.S.  operators  to  be  approximately 
$14.3  million,  or  $13,180  per  airplane. 

The  other  commenter  states  that  the 
proposal  does  not  accoimt  for  any 
retrim-to-service  checks  after  the  imits 
have  been  changed,  overhaul  costs  once 
the  units  are  in  the  shop,  or  costs  of 
frequent  repetitive  checks  and  short 
compliance  periods  for  changing  the 
units. 


The  FAA  infers  from  these  remarks 
that  the'  commenters  request  the  cost 
inmact  information,  below,  be  revised. 

The  FAA  does  not  concur.  The  cost 
impect  information,  below,  describes 
only  the  “direct”  costs  of  the  sp>ecific 
actions  required  by  this  AD.  The 
number  of  work  hours  necessary  to 
accomphsh  the  required  action  (i.e.,  the 
insp)ection),  specified  as  5  in  the  cost 
impact  information,  was  provided  to  the 
FAA  by  the  manufacturer  based  on  the 
best  data  available  to  date.  This  munber 
represents  the  time  necessary  to  p>erform 
only  the  action  (insp)ection)  that  is 
actually  required  by  this  AD.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD.  op)erators  may 
incrir  “incidental”  co^s  in  addition  to 
the  “direct”  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  vary  significantly 
frnm  op)erator  to  op)erator,  they  are 
almost  impossible  to  calculate. 

Additionally,  the  revised  compliance 
time  presented  in  this  AD  should 
coincide  with  normal  overhaul 
schedules  (within  5  years  or  15,000 
flight  hours).  The  FAA  estimates  that 
the  PCU  insp)ections  (and  any  “on 
condition”  replacements)  will  be 
accomplished  during  normal  overhauls, 
which  will  minimize  the  economic 
impMict  on  op>erators  and  accomplish  the 
safety  objectives  addressed  in  tMs  AD. 

Request  To  Clarify  Inspection  of 
Reworked  or  Oveibauled  PCU’s 

One  commenter  requests  that  the  FAA 
revise  the  proposal  to  clarify  that  only 
reworked  or  overhauled  PCU’s  must  be 
insp>ected.  The  commenter  suggests  the 
following  wording  for  the  Summary 
section  of  the  preamble  to  the  propmsal: 
“*  *  *  This  proposal  would  require  an 
insp>ection  of  reworked  aileron/elevator 
PCU’s  and  rudder  PCU’s  to  determine 
•  •  The  commenter  asks  that 
paragraph  (a)  of  the  proposal  be  revised 
to  state  clearly  that  “reworked”  or 
“overhauled”  PCU’s  must  be  inspected. 
The  commenter  considers  that  foreign 
operators  and  airworthiness  authorities 
may  misinterpret  the  intent  of  this  AD 
as  proposed. 

The  FAA  concurs  with  the 
commenter’s  request.  The  intent  of  this 
final  rule  is  that  operators  inspect  only 
reworked  or  overhauled  PCU’s  to 
determine  if  chrome  plating  is  applied 
in  the  cylinder  bores.  The  Summary 
section  of  the  preamble  to  the  final  rule 
has  been  revis^  to  clarify  this  intent. 
Additionally,  paragraph  (a)  of  the  final 
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rule  has  been  revised  to  specify  that 
only  reworked  or  overhauled  PCU’s 
must  be  inspected. 

Request  To  Address  Cause  of  Chrome 
Plating  Separation 

One  commenter  contends  that  chrome 
plating  on  aluminum  is  successful  (the 
component  will  have  the  required 
integrity  for  airworthiness)  when  the 
base  metal  has  been  subjected  to  the 
proper  pretreatment  (cleaned),  proper 
chrome  plating,  and  properly  executed 
post  plating  operations  such  as  finish 
grinding  and  nondestructive  testing. 

The  commenter  states  that  poor 
maintenance  techniques,  environmental 
factors,  or  overlooked  design  parameters 
present  a  more  relevant  and  detrimental 
concern  to  flight  safety  than  a  properly 
applied  chrome  on  aluminum  repair, 
llie  commenter  believes  that  removal  of 
the  chrome  repair  is  treating  the  effect 
without  fully  imderstanding  the  cause 
and  addressing  the  underlying  issues. 

The  FAA  infers  from  these  remarks 
that  the  conunenter  requests  that  the 
FAA  address  the  cause  for  chrome 
plating  separation,  rather  than  remove 
the  chrome  plating  repair  as  an  option. 

The  FAA  agrees  that  if  the  repair  is 
done  properly,  it  could  provide 
satisfactory  service.  In  any  event,  the 
FAA  is  aware  of  instances  of  failure  of 
the  repair.  The  FAA  finds  that  issuance 
of  this  AD  is  necessary  to  ensvue  that  all 
chrome  plating  repairs  are  removed 
from  the  affected  Model  737  fleet  so  that 
an  acceptable  level  of  safety  for  these 
airplanes  is  attained.  However,  the  FAA 
.would  consider  a  request  for  approval  of 
an  alternative  method  of  compliance, 
provided  that  a  satisfactory  repeatable 
repair  procedure  using  chrome  plating 
can  be  developed. 

Request  To  Revise  Preamble  of 
Proposal 

Boeing  requests  that  the  wording  of 
the  “Reports  Received  by  FAA”  section 
of  the  preamble  to  the  proposed  rule  be 
revised.  The  commenter  notes  that  this 
section  of  the  preamble  states  that 
chrome  plating  chips  could  block  or  jam 
the  rudder  PCU  control  valve  and 
thereby  cause  partial  or  full  rudder 
deflection.  Boeing  indicates  that  this 
statement  is  incorrect.  Boeing  remarks 
that  testing  conducted  by  the  NTSB 
systems  group  showed  that  a  chrome 
c^p  in  the  control  valve  could  be 
sheared  by  a  force  of  six  poimds.  This 
force  wotUd  be  provided  by  the  rudder 
feel  and  centering  unit  (in  combination 
with  system  friction)  before  any 
significant  rudder  deflected  had 
occurred. 

The  commenter  also  states  that  this 
section  of  the  preiunble  refers  only  to 


the  rudder  PCU,  but  also  should  refer  to 
the  aileron  and  elevator  PCU’s. 

The  FAA  concurs  with  the  remarks 
submitted  by  the  commenter.  However, 
the  section  of  the  preamble  to  the 
proposed  rule  referenced  by  the 
commenter  does  not  reappear  in  this 
final  rule.  Therefore,  no  change  to  the 
final  rule  is  necessary. 

Request  To  Correct  PCU  Part  Number 

One  commenter  requests  that  the  part 
number  referenced  in  the  proposal  for 
the  rudder  PCU  be  corrected  to  65- 
44861.  The  FAA  concurs  with  this 
request.  The  FAA  has  revised 
paragraphs  (a)  and  (c)  of  this  final  rule 
to  correct  this  inadvertent  typographical 
error. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AO. 

Cost  Impact 

There  are  approximately  2,675  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,091  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  5  work  hours 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Basl^  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$327,300,  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiire  if  tUs  AD 
were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  necessary  replacement, 
it  would  take  approximately  18  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$15,800  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  any  necessary 
replacement  action  is  estimated  to  be 
$16,880  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febru^  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rvdes  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFRPart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  106(g).  40113, 44701. 

S39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
.directive: 

07-09-14  Boeing:  Amendment  39-10010. 

Docket  96-NM-150-AD. 

Applicability:  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes  equipped 
with  a  rudder  power  control  unit  (P^) 
having  part  niunber  (P/N)  65-44861-( )  and 
a  serial  number  less  than  1252A;  or  an 
aileron  or  elevator  PCU  having  P/N  65- 
44761-( )  (except  those  having  P/N’s  that 
contain  an  “ss”)  and  a  serial  number  less 
than  5360A;  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altwed,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ck>mpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  reduced  rate  of  movement  of 
the  elevator,  aileron,  or  rudder,  which,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Perform  an  inspection  of  reworked  or 
overhauled  aileron  and  elevator  PCU’s 
having  P/N  65— 44761-{ )  (except  those 
having  P/N’s  that  contain  an  “ss”)  and  a 
serial  number  less  than  5360A;  and  rudder 
PCU’s  having  part  number  (P/N)  65-44861- 
( )  and  a  serial  number  less  than  1252A;  to 
determine  if  reworked  PCU  manifold 
cylinder  bores  containing  chrome  plating  are 
installed,  in  accordance  with  Boeing  Service 
Letter  737-SL-27-30,  dated  April  1, 1985. 
Accomplish  the  inspection  at  ^e  earlier  of 
the  times  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

(1)  Within  5  years  or  15,000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  At  the  next  time  the  PCU  is  sent  to  a 
repair  facility. 

(b)  If  any  reworked  PCU  manifold  cylinder 
bores  containing  chrome  plating  are 
installed:  Prior  to  further  flight,  replace  the 
cyhnder  bores  with  bores  that  have  been 
reworked  using  the  oversize  method  or  the 
steel  sleeve  method  specified  in  Boeing 

Service  Letter  737-SL-27-30,  dated  April 
1, 1985.  Accomplish  the  replacement  in 
accordance  with  the  service  letter. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  reworked  PCU  manifold 
cylinder  bore  containing  chrome  plating  on 
an  aileron  or  elevator  PCU  having  P/N  65— 
44761-( ),  or  on  a  rudder  PCU  having  P/N 
65-44861-( ),  of  any  airplane  unless  the 
cylinder  bore  has  bmn  reworked  using  the 
oversize  method  or  the  steel  sleeve  method 
specified  in  Boeing  Service  Letter  737-SL- 
27-30,  dated  April  1, 1985. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordmce  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection  and  repair  shall  he  done 
in  accordance  %vith  Boeing  Service  Letter 
737-SL-27-30.  dated  April  1, 1985.  This 
incorporation  by  reference  was  approved  by 


the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  finm  Boeing 
Commercid  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  24, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-11200  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-190-AD;  Amendment 
39-10008;  AD  97-09-12] 

RIN  2120-nAA64 

Airworthiness  Directives;  Raytheon 
Model  DH  125-1A,  -3A,  and  -400A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Raytheon  Model  DH 
125-lA,  — 3A,  and  -400A  series 
airplanes,  that  requires  a  one-time 
inspection  to  detect  scoring  of  the  upper 
fuselage  skin  around  the  periphery  of 
the  cockpit  canopy  blister  interface,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  indicating  that 
scoring  of  the  upper  fuselage  skin  had 
been  detected  in  that  area.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  scoring  of  the  upper 
fuselage  skin  around  the  periphery  of 
the  cockpit  canopy  blister  interface, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage,  and  consequent 
cabin  depressurization. 

DATES:  Effective  Jime  6, 1997.  ^ 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  6, 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Commercial  Service  Department,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 


the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room'TtX),  Mid-Continent 
Airport,  Wichita,  Kansas:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120W,  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  WicMta,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Raytheon  Model 
DH  125-lA,  -3A,  and  — 400A  series 
airplanes  was  published  in  the  Federal 
Register  on  February  20, 1997  (62  FR 
7731).  That  action  proposed  to  require 
a  one-time  detailed  visual  inspection  to 
detect  scoring  of  the  upper  fu^lage  skin 
around  the  periphery  of  the  cockpit 
canopy  blister  interface,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  reqiiire  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  2(X)  Model 
DH  125-lA,  — 3A,  and  -400A  series 
airplanes  of  the  aiffected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
115  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Bas^  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$27,600,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  beised  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  t^  AD 
were  not  adopted. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  On  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  sigiiificant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regvilatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  fium  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  its  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

S  39.13  (Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-09-12  Raytheon  Aircraft  Company 
(Fonnerly  Beech,  Raytheon  Corporate 
Jets,  Britkh  Aerospace,  Hawker 
Siddeley,  et  aL):  Amendment  39-10008. 
Docket  96-NM-190-AD. 

Applicability:  All  Model  DH  125-lA,  -3A, 
and  -400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preening  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  efl%t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Raytheon  Model  DH  125-lB,  -3B, 
and  -400B  series  airplanes  are  similar  in 
design  to  the  airplanes  that  are  subject  to  the 
requirements  of  this  AD  and,  therefore,  also 
may  be  subject  to  the  imsafe  condition 
addressed  by  this  AD.  However,  as  of  the 
effective  date  of  this  AD,  those  models  are 
not  type  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  the  Model  DH  125-lB, 
-3B,  and  -400B  series  airplanes  are  approved 
for  operation  should  consider  adopting 
corrective  action,  applicable  to  those  models, 
that  is  similar  to  the  corrective  action 
required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  scoring  of  the  upper 
fuselage  skin  around  the  periphery  of  the 
cockpit  canopy  blister  interface,  which  could 
result  in  reduced  structural  integrity  of  the 
fuselage  skin,  and  consequent  cabin 
depressurization;  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD.  perform  a  one-time  detailed 
visual  inspection  to  detect  scoring  of  the 
upper  fuselage  skin  aroimd  the  periphery  of 
the  cockpit  canopy  blister  interfoce,  in 
accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.53-93,  dated  May  16, 1996. 

(b)  If  no  scoring  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  no  further  action  is  requir^  by  this  AD. 

(c)  If  any  scoring  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  fli^t,  determine  the 
maximum  location  and  details  of  each  score, 
including  the  edge  distance  and  material 
thickness,  in  accordance  Math  Raytheon 
Aircraft  Service  Bulletin  SB.53-93.  dated 
May  16. 1996. 

(1)  If  any  scoring  is  found  that  is  within  the 
limits  specified  in  the  service  bulletin,  prior 
to  further  flight,  repair  in  accordance  with 
the  service  bulletin. 

(2)  If  any  scoring  is  found  that  is  outside 
the  limits  specified  in  the  service  bulletin, 
prior  to  fluffier  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Office  (ACO), 
FAA,  Small  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordwee  wdth  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin 
SB.53-93.  dated  May  16. 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Conunercial 
Service  Department,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 

Washington;  or  at  the  FAA,  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  24, 
1997. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-11198  Filed  5-1-97;  8:45  am] 
MLUNQ  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-CE-11-AD;  Amendment  39- 
9963;  AD  97-06-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  90, 99, 100, 200,  and 
1900  Series  Airpianes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-06-06,  which  was  published  in 
the  Federal  Register  on  March  13, 1997 
(62  FR  11764),  and  concerns  Raytheon 
Aircraft  Company  (Raytheon)  90,  99, 
100,  200,  and  1900  series  airplanes 
(formerly  referred  to  as  Beech  90,  99, 
100,  200,  and  1900  series  airplanes). 

This  AD  currently  has  two  paragraph 
(f)'s.  The  AD  currently  requires 
inspecting  the  pilot  and  copilot  chairs  to 
ensure  that  the  locking  pins  will  fully 
engage  in  the  seat  tracks,  and  modifying 
any  chair  where  the  locking  pin  fails  to 
fully  engage  or  is  misaligned.  This 
action  changes  the  second  paragraph  (f) 
to  paragraph  (g). 

EFFECTIVE  DATE:  May  9, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steve  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Read,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4124;  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  March  5, 1997,  the  FAA  issued  AD 
97-06-06,  Amendment  39-9963  (62  FR 
11764,  March  13, 1997),  which  applies 
to  Raytheon  90,  99, 100,  200,  and  1900 
series  airplanes  (formerly  referred  to  as 
Beech  90, 99, 100,  200,  and  1900  series 
airplanes).  This  AO  requires  currently 
requires  inspecting  the  pilot  and  copilot 
chairs  to  ensure  that  the  locking  pins 
will  fully  engage  in  the  seat  traclu,  and 
modifying  any  chair  lYhere  the  locking 
pin  fails  to  fully  engage  or  is  misaligned. 

Need  for  the  Correction 

This  AD  currently  has  two  paragraph 
(f)‘s.  The  second  paragraph  (f)  gives  the 
effective  date  of  the  AD  and  should  be 
referenced  as  paragraph  (g).  As  written, 
operators  of  Raytheon  90.  99, 100,  200, 
and  1900  series  airplanes  may 
inadvertently  not  notice  or  miss  the 
second  paragraph  (f)  of  the  AD  because 
there  was  already  one  paragraph  (f); 
thereby,  missing  the  effective  date  of  the 
AD. 

Correction  of  Publication 

Accordingly,  the  publication  of  March 
13, 1997  (62  FR  11764),  of  Amendment 
39-9963;  AD  97-06-06,  which  was  the 
subject  of  FR  Doc.  97-6255,  is  corrected 
as  follows: 

§39.13  [Corrected] 

On  page  11766,  in  the  third  column, 

§  39.13,  in  AD  97-06-06,  the  second 
paragraph  (f)  is  correctly  designated  as 
paragraph  (g). 

Action  is  taken  herein  to  correct  this 
reference  in  AD  97-06-06  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  of  the  AD  remains 
May  9. 1997. 

Issued  in  Kansas  City,  Missouri  on  April 
24. 1997. 

Larry  A.  Malir, 

Acting  Manager,  Small  Airplane  Duectomte, 
Aircraft  Certification  Service. 

(FR  Doc.  97-11196  Filed  5-1-97;  8:45  am] 
BHJJNQ  C006  4ai0-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-66-AD;  Amendment 
39-10012;  AD  97-08-61] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  767  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T97-08-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Boeing  Model  767  series  airplanes  by 
individual  telegrams.  This  AD  requires 
an  inspection  to  ensiue  that  all  bolts  of 
the  hinge  fitting  assembly  support  beam 
on  both  the  left-and  right-hand  outboard 
trailing  edge  flaps  are  the  correct  length 
and  type,  and  correction  of  any 
discrepancy  found.  This  action  is 
prompted  by  a  report  indicating  that  a 
20-foot  section  of  the  right-hand 
outboard  trailing  edge  flap  separated 
from  the  airplane  due  to  ^lure  of  four 
bolts  of  the  most  inboard  hinge  fitting. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  such 
failed  bolts,  which  could  result  in  loss 
of  an  outboard  trailing  edge  flap,  and 
consequent  reduced  controllability  of 
the  airplane. ' 

DATES:  Effective  May  7, 1997,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T97-08-51,  issued  on 
April  2, 1997,  which  contained  the 
requirements  of  this  amendment 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  7, 

1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  1, 1997. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Dordeet  No.  97-NM-66, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056. 

The  applicable  service  information 
may  be  obtained  from  Boeing 
Conunercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Martin,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2781; 
Fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION:  On  April 
2, 1997,  the  FAA  issued  telegraphic  AD 
T97-08-51,  which  is  applicable  to  all 
Boeing  Model  767  series  airplanes. 

That  action  was  prompted  by  a  report 
indicating  that  a  20-foot  section  of  the 
right-hand  outboard  trailing  edge  flap 
separated  from  a  Boeing  Model  767 
series  airplane  during  approach  for 
landing.  During  the  approach,  a  “spoiler 
up  flaps  15”  configuration  was  used  as 
part  of  a  high  descent  rate  approach, 
which  is  typically  associated  with  high 
applied  loads  on  the  hinge  fittings  of  the 
outboard  trailing  edge  flap. 

Additionally,  the  numbers  9  and  12 
spoilers  were  damaged,  which  suggests 
that,  upon  separation  from  the  airplane, 
the  flap  hit  the  spoilers.  Analysis  of  the 
flap  structure  revealed  that  four  bolts  of 
the  most  inboard  hinge  fitting  had 
failed. 

On-site  investigation  of  the  four  failed 
bolts  revealed  that  one  bolt  had  been 
completely  severed  due  to  fatigue  that 
ocemred  some  time  prior  to  the  loss  of 
the  section  of  the  flap.  The  investigation* 
also  revealed  that  two  of  the  bolts  had 
been  partially  severed  (roughly  20-30 
percent  of  the  bolt  diameter),  and  that 
one  bolt  failed  from  static  overload. 

Failure  of  the  bolts,  if  not  detected 
and  corrected,  could  result  in  loss  of  an 
outboard  trailing  edge  flap,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
27A0151,  Revision  1,  dated  April  2, 
1997,  which  describes  procedures  for 
the  following  actions: 

•  Performing  a  torque  check 
inspection  to  ensure  that  all  bolts  of  the 
hii^e  fitting  assembly  support  beam  on 
both  the  lefoand  right-hand  outboard 
trailing  edge  flaps  are  within  specified 
torque  range; 

•  An  inspection  to  verify  the  bolt 
length  and  type  of  all  the  Iralts  of  both 
hinge  fittings,  and  correction  of  any 
discrepancy  found; 

•  Replacing  all  six  assembly  bolts 
with  new  or  serviceable  bolts,  or 
performing  a  dye  penetrant  inspection 
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to  detect  cracking  and/or  discrepancies 
of  any  bolt  that  is  below  the  thi^hold 
of  the  torque  check; 

•  Replacing  any  cracked  or  damaged 
bolt  with  a  new  or  serviceable  bolt;  and 

•  Performing  an  inspection  to  ensure 
that  shims  are  installed,  and  an 
inspection  to  ensiire  that  the  radius 
filler  is  correctly  installed. 

Explanation  of  Requirements  of  the 
Ride 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T97-08-51 
to  prevent  separation  of  the  outboard 
trailing  edge  flap  due  to  failed  bolts  of 
the  hinge  fitting.  The  AD  requires  an 
inspection  to  ensure  that  all  bolts  of  the 
hinge  fitting  assembly  support  beam  on 
both  the  lefi-and  right-hand  outboard 
trailing  edge  flaps  are  within  specified 
torque  range.  Additionally,  this  AD 
requires  an  inspection  to  ensure  that  all 
bolts  of  the  hinge  fitting  assembly 
support  beam  on  both  ^e  left-and  right- 
hand  outboard  trailing  edge  flaps  are  the 
correct  length  and  type,  and  correction 
of  any  discrepancy  found.  For  any  bolt 
that  is  outside  the  specified  torque 
range,  this  AD  requires  either  replacing 
all  six  bolts  of  the  hinge  fitting  assembly 
with  new  or  serviceable  bolts,  or 
performing  a  dye  penetrant  inspection 
to  detect  crackiag  or  discrepancies  of 
the  bolts.  For  airplanes  on  which  any 
cracked  or  discrepant  bolt  is  found,  this 
AD  requires  replacement  of  the  bolt 
with  a  new  or  serviceable  bolt. 

The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  previously 
described. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  April  2, 1997,  to  all 
known  U.S.  owners  and  operators  of 
Boeing  Model  767  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

-  Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Fact^  information  that 
supports  the  commenter’s  ideas  and 
suggestions  Is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  subetance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
.statement  is  made:  “Comments  to 
Docket  Number  97-NM-66-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  plac^  in  the  Rules  Docket  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.  safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  ^  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-08-51  Boeing:  Amendment  39-10012. 

Docket  97-NM-66-AD. 

Applicability:  Model  767  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  eff^  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  hy 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  outboard 
trailing  edge  flap  from  the  airplane  due  to 
failed  bolts  of  the  attach  fitting,  accomplish 
the  following: 

(a)  Perform  an  inspection  to  check  the  bolt 
torque,  bolt  length,  and  type  of  all  bolts  of 
both  hinge  fittings  on  the  left-and  right-hand  . 
outboard  trailing  edge  flaps,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
27A0151,  Revision  1,  dated 

April  2, 1997.  Perform  these  inspections  at 
the  time  specified  in  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
15,000  total  flight  cycles  or  more,  or  37,500 
total  flight  hours  or  more,  as  of  the  effective 
date  of  this  AD:  Perform  the  inspections 
within  15  days  after  the  effective  date  of  this 
AD. 

(2)  For  all  other  airplanes:  Perform  the 
inspections  at  the  later  of  the  times  specified 
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in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
AD. 

(i)  Prior  to  the  accaunulation  of  10,000  total 
flight  cycles,  or  25,000  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  30  days  after  the  effective  date 
of  this  AO. 

(b)  If  any  bolt  of  the  hinge  fittings  of  the 
left-and  right-hand  outboa^  trailing  edge 
flaps  is  below  the  torque  check  threshold 
specified  in  Boeing  Alert  Service  Bulletin 
767-27A0151,  Revision  1,  dated  April  2, 

1997:  Prior  to  further  flight,  accomplish  the 
action  specified  in  paragraph  (b)(1)  or  (b)(2) 
of  this  AD  in  accordance  with  the  alert 
service  bulletin. 

(1)  Perform  a  dye  penetrant  inspection  of 
all  the  bolts  of  the  hinge  fitting  to  detect  any 
cracking  or  discrepancy. 

(1)  If  no  cracking  or  discrepancy  is 
detected,  reinstall  the  bolt  using  new  nuts 
and  washers. 

(ii)  If  any  cracky  or  discrepancy  is 
detected,  replace  the  cracked  or  discrepant 
bolt  with  a  new  or  serviceable  bolt 

(2)  Replace  all  of  the  bolts  of  both  hinge 
fittings  with  new  or  serviceable  bolts. 

(c)  If  the  length  or  type  of  any  bolt  of  the 
hinge  fittings  of  the  left-and  ri^t-hand 
outboard  trailing  edge  flaps  is  outside  the 
specifications  of  Boeing  Alert  Service 
Bulletin  767-27A0151,  Revision  1,  dated 
April  2, 1997:  Prior  to  further  flight,  replace 
the  bolt  with  a  new  or  serviceable  bolt  in 
accordance  with  the  alert  service  bulletin. 

(d)  Within  10  days  after  accomplishing  the 
actions  required  by  this  AD,  submit  a  report 
describing  any  cra^ddng,  damage,  or  any 
torque  check  of  any  bolt  of  either  hinge 
fitting  that  was  below  the  threshold  of  the 
torque  check  specified  by  this  AD,  to  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  fax  (206)  227-1181. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  R^uction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  nuy  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
27A0151,  Revision  1,  dated  April  2, 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
ransport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
May  7, 1997,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T97-08-51, 
issued  on  April  2, 1997,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  April  25, 
1997. 

Neil  D.  Schalekamp, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  97-11334  Filed  5-1-97;  8:45  am) 
BILUNQ  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-100-AO;  Amendment 
39-10006;  AD  97-09-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  BAe  ATP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  £)OT. 

ACTION:  Final  rule.  . 

SUMiARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
BAe  ATP  series  airplanes,  that  requires 
modification  of  certain  parts  in  the 
elevator  flight  control  system  and  the 
propeller  switch  warning  system.  This 
amendment  is  prompted  by  a  report 
indicating  that  these  parts  could 
interfere  with  the  proper  operation  of 
these  systems.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
flight  crew  from  having  to  engage  the 
standby  elevator  control  system  in  order 
to  regulate  the  pitch  of  the  airplane;  and 
to  prevent  malfimctioning  of  ^e  pitch 
warning  system  for  the  propellers;  either 
of  which  could  lead  to  reduced 
controllability  of  the  airplane. 

DATES:  Effective  Jime  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6^ 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fiem  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 


Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  BAe  ATP  series  cdrplanes  was 
published  in  the  Federal  Register  on 
January  8, 1997  (62  FR  1061).  That 
action  proposed  to  require  modification 
of  the  stop  lever  for  the  bellcrank 
assembly  of  the  elevator  flight  control 
system.  That  action  also  proposed  to 
require  that  retaining  cords  on  the 
access  panels  to  the  powerplant 
microswitches  be  removed  from 
airplanes  on  which  Jetstream 
Mc^fication  35205A  has  been  installed 
previously. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  conunent  received. 

The  coimnenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  Jetstreeun 
Model  BAe  ATP  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  wffi  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
required  modification  of  the  stop  lever 
for  the  bellcrank  assembly  of  the 
elevator  flight  control  system,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  required  modification  of  this  lever 
on  U.S.  operators  is  estimated  to  be 
$4,200,  or  $420  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  removal  of  the  retaining  cords 
on  airplanes  that  have  been  fitted  with 
Jetstream  Modification  35205A.  The 
average  labor  rate  is  $60  per  work  hour. 
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Based  on  these  figures,  the  cost  impact 
of  this  required  removal  on  U.S. 
operators  of  airplanes  fitted  with 
Jetstream  Modification  35205A  is 
estimated  to  be  $600,  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  wovdd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  Iwtween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  writh  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  \mder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-09-10  Jetstream  Aircraft  Limited 
(Formerly  British  Aerospace 
Commercial  Aircraft  Limited): 
Amendment  39-10006.  Docket  96-NM- 
100-AD. 

Applicability:  Model  BAe  ATP  series 
airplanes  as  listed  in  Jetstream  Service 
Bulletin  ATP-27-78,  Revision  1,  dated 
January  31, 1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  thin  AD  is  aSacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  wdth  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  efii^  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from  having  to 
engage  the  standby  elevator  control  system  in 
order  to  regulate  the  pitch  of  the  airplane. 


and  to  prevent  malfimctioning  of  the  pitch 
warning  system  for  the  propellers,  either  of 
which  could  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  For  airplanes  on  which  Jetstream 
Modification  35205A  has  been  installed: 
Within  3  months  after  the  effective  date  of 
this  AD,  remove  the  retaining  cords  on  the 
access  panels  to  the  powerplant 
microswitches,  in  accordance  with  Part  2  of 
Jetstream  Service  Bulletin  ATP-27-78, 
Revision  1,  dated  January  31, 1996. 

Note  2:  Jetstream  Modification  35205A  is 
described  in  Jetstream  Service  Bulletin  ATP- 
53-19,  dated  January  13, 1993. 

(b)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  modify  the 
stop  lever  for  the  bellcrank  assembly  of  the 
elevator  flight  control  system,  in  accordance 
with  Part  1  of  Jetstream  Service  Bulletin 
ATP-27-78,  Revision  1,  dated  January  31, 
1996. 

(c)  An  alternative  method*  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  removal  and  modification  shall  be 
done  in  accordance  with  Jetstream  Service 
Bulletin  ATP-27-78,  Revision  1,  dated 
January  31, 1996,  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision  level  shovm  on  page 

Date  shown  on 
page 

1,3,6 . 

2,  4,  5,  7-10 . 

1  . . . 

Original . . . 

Jan.  31,1996. 

Dec.  21,  1995. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  F^eral  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  23, 
1997. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-11479  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-27B-AD;  Amendment 
39-10003;  AD  97-09-07] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  S^es 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  inspections  to 
detect  damage  of  the  support  brackets 
and  clamps  of  the  transfer  pipe  of  the 
tail  tank,  and  of  the  transfer  pipe 
assembly;  and  replacement  of  damaged 
parts,  or  installation  of  a  doubler,  if 
necessary.  This  amendment  adds  a 
requirement  to  install  a  fuel  transfer 
pipe  of  the  tail  tank,  and  to  install 
support  brackets  and  clamps  of  the  fuel 
feed  pipe  of  engine  No.  2,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
also  requires,  for  certain  airplanes, 
removal  of  a  temporary  protective 
doubler  installed  on  the  fuel  pipe 
assembly.  This  amendment  is  prompted 
by  reports  of  cracking  of  the  support 
brackets  in  the  refuel  and  fuel  transfer 
lines  of  the  tail  fuel  tank  and  damage  to 
the  nylon  clamps  and  transfer  pipe 
assembly.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such 
cracking  and  damage,  which  could 
result  in  further  damage  to  the  transfer 
pipe  assembly  and  possible  fuel  leakage. 


DATES:  Effective  June  6, 1997. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A083,  dated  March 
13, 1996,  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  May  24, 

1996  (61  FR  21066,  May  9, 1996). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  6, 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircr^  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-10-07, 
amendment  39-9612  (61  FR  21066,  May 
9, 1996),  which  is  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  was  published  in  the 
Federal  Register  on  February  18, 1997 
(62  FR  7180).  The  action  proposed  to 
supersede  AD  96-10-07  to  continue  to 
require  visual  inspections  to  detect 
cracking,  bending,  or  stress  of  the 
support  brackets  and  damage  to  the 
nylon  clamps  of  the  transfer  pipe  of  the 
tail  tank.  It  also  proposed  to  continue  to 
^'require  repetitive  inspections  to  detect 
damage  of  the  support  brackets  and 
clamps. 

However,  for  certain  airplanes,  this 
AD  adds  a  requirement  to  remove 
certain  clamps  and  the  temporary 
protective  doubler  on  the  fuel  pipe 
assembly.  It  also  requires  installation  of 
a  fuel  transfer  pipe  of  the  tail  tank,  and 
installation  of  support  brackets  and  pipe 
clamps  of  the  fuel  feed  pipe  on  engine 
No.  2,  which  constitutes  terminating 
action  for  the  repetitive  inspections. 


Interested  persons  have  been  afforded 
an  opportunity  to  p€uticipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
conunents  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  145  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  40  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD. 

The  actions  that  are  currently 
required  by  AD  96-10-07  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $4,800,  or 
$120  per  airplane,  per  inspection  cycle. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  6 
work  hoius  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $691  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
new  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $42,040,  or 
$1,051  per  airplane. 

The  cost  impact  figures  discussed 
above  are  bas^  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Re^atory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


24020 


Federal  Register  /  Vol.  62  ^  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pvirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

f39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9612  (61  FR 
21066,  May  9, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10003,  to  read  as 
follows: 

97-09-07  McDonnell  Douglas:  Amendment 
39-10003.  Docket  96-NM-278-AD. 
Supersedes  AO  96-10-07,  Amendment 
39-9612. 

Applicability:  Model  MD-11  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MDll-28-089,  dated 
October  24, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  m^ified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  irudude  an  assessment  of 
the  effoct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  support  brackets 
in  the  refuel  and  fuel  transfer  lines  of  the  tail 
fuel  tank  and  damage  to  the  nylon  clamps 
and  transfer  pipe  assembly,  which,  if  not 
corrected,  could  result  in  further  damage  to 


the  transfer  pipe  assembly  and  possible  fuel 
leakage,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-10- 
07 

(a)  For  Group  1  airplanes  listed  in 
McDormell  Douglas  Alert  Service  Bulletin 
MD11-28A083,  dated  March  13, 1996: 

Within  90  days  after  May  24, 1996  (the 
effective  date  of  AD  96-10-07,  amendment 
39-9612),  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Paragraph  3.  of  the 
Accomplishment  Instructions  of  McDormell 
Douglas  Alert  Service  Bulletin  MDll- 
28A083,  dated  March  13, 1996,  or  McDormell 
Douglas  Alert  Service  Bulletin  MDll- 
28A083,  Revision  01,  dated  May  29, 1996. 

(1)  Perform  a  visual  inspection  for 
cracking,  bending,  or  stress  of  the  support 
brackets  and  damage  to  the  nylon  cl^ps  of 
the  transfer  pipe  of  the  tail  tank,  in 
accordance  with  the  alert  service  bulletin.  If 
any  damaged  bracket  or  clamp  is  detected, 
prior  to  further  flight,  replace  it  with  a 
serviceable  part  in  accordance  with  the  alert 
service  bulletin. 

(2)  Perform  a  visual  inspection  for  chafing 
and/or  denting  of  the  transfer  pipe  assembly 
of  the  tail  tank,  in  accordance  with  the  alert 
service  bulletin. 

(i)  Condition  1.  If  no  damage  to  the  fuel 
pipe  assembly  is  detected,  accomplish  the 
requirements  of  either  paragraph  (a)(2)(i)(A) 
or  (a)(2)(i)(B)  of  this  AD  at  foe  times  specified 
in  that  paragraph. 

(A)  Condition  1,  Option  1.  Thereafter, 
repeat  foe  visual  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  600  flight  hours;  or 

(B)  Condition  1,  Option  2.  Install  a 
temporary  doubler  on  foe  fuel  pipe  assembly 
in  accordance  with  foe  alert  service  bulletin 
and,  thereafter,  repeat  foe  visual  inspections 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  15  months. 

(ii)  Condition  2.  If  damage  is  fouind  that  is 
within  foe  limits  specified  by  foe  alert 
service  bulletin,  prior  to  further  flight,  install 
a  temporary  doubler  on  foe  fuel  pipe 
assenfoly.  Thereafter,  repeat  foe  visual 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  15  months. 

(iii)  Condition  3.  If  damage  is  found  that  is 
outside  the  limits  specified  by  foe  alert 
service  bulletin,  prior  to  further  flight, 
replace  foe  fiiel  pipe  assembly  with  a  new  or 
serviceable  assembly:  and  accomplish  the 
requirements  of  either  paragraph  (a)(2)(iii)(A) 
or  (a)(2)(iii)(B)  of  this  AD  at  the  time 
specified  in  that  paragraph. 

(A)  Condition  3,  Option  1.  Thereafter, 
repeat  the  visual  inspections  required  by 
pmagraph  (a)  of  this  AD  at  intervals  not  to 
exce^  600  flight  hours;  or 

(B)  Condition  3,  Option  2.  Install  a 
temporary  doubler  on  foe  fuel  pipe  assembly; 
and  repeat  foe  visual  inspections  required  fay 
paragraph  (a)  of  this  AD,  thereafter,  at 
intervals  not  to  exceed  15  months. 
(Replacement  of  foe  fuel  pipe  assembly  with 
a  serviceable  pipe  assembly  that  has  bran 
repaired  by  welding  a  doubler  in  foe  area  of 
potential  damage,  does  not  require  foe 
installation  of  a  temporary  doubler.) 


New  Requirements  of  This  AD 

(b)  Within  24  months  after  foe  effective 
date  of  this  AD.  accomplish  foe  requirements 
of  paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  foe  temporary 
protective  doubler  has  been  installed  on  foe 
fuel  pipe  assembly  in  accordance  with 
McDormell  Douglas  Alert  Service  Bulletin 
MD11-28A083,  dated  March  13. 1996: 

Remove  foe  clamps  and  foe  temporary 
protective  doubler  installed  on  the  fuel 
transfer  pipe,  in  accordance  with  McDormell 
Douglas  Service  Bulletin  MDll-28-089, 
dated  October  24, 1996.  Prior  to  further  flight 
following  accomplishment  of  foe  removal, 
accomplish  foe  requirements  of  paragraph 
(a)(2)  of  this  AD. 

(2)  For  all  airplanes:  Install  foe  fuel  transfer 
pipe  of  foe  tail  tank  and  support  brackets  and 
clamps  of  foe  fuel  feed  pipe  of  engine  No.  2, 
in  accordance  with  McDormell  Douglas 
Service  Bulletin  MDll-28-089,  dated 
October  24, 1996.  Accomplishment  of  this 
installation  constitutes  terminating  action  for 
foe  requirements  of  this  AD. 

(c) (1)  An  altenutive  method  of  compliance 
or  adjustment  of  foe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  foe  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  PrinciprJ  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  foe  Manager,  Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance  that 
concern  foe  use  of  an  alternate  material  in 
lieu  of  foe  specified  temporary  doubler, 
which  were  approved  previously  in 
accordance  with  AD  96-10-07,  amendment 
39-9612,  are  not  considered  to  be  approved 
as  alternative  methods  of  compliance  with 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  foe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  foe  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  foe  Manager.  Los  Angeles  ACO. 

Note  2:  Information  concerning  foe 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  finm  foe  Los  Angeles  ACO. 

^  (e)  Special  flight  permits  may  be  issued  in 

accordance  with  sections  21.197  and  21.199 
of  foe  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  foe  airplane  to 
a  location  where  foe  requirements  of  this  AD 
can  be  accomplished. 

(f)  Certain  actions  shall  be  done  in 
accordance  with  McDormell  Douglas  Alert 
Service  Bulletin  MD11-28A083,  dated  March 
13, 1996,  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A083,  Revision  01,  dated 
May  29, 1996.  Certain  other  actions  shall  be 
done  in  accordance  with  McDormell  Douglas 
Service  Bulletin  MDll-28-089,  dated 
October  24, 1996.  The  irrcorporation  by 


Federal  Register  /  VoL  62,  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations 


24021 


reference  of  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A083,  dated  March  13. 

1996,  was  approved  previously  by  the 
Director  of  die  Fedei^  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
May  24, 1996  (61  FR  21066,  May  9, 1996). 

The  incorporation  by  reference  of  the 
remainder  of  the  service  documents  listed 
above  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  firom  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 

Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Ainnnft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
June  6, 1997. 

Issued  in  Renton,  Washington,  on  April  21, 

1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-10788  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-141-AO;  Amendment 
39-10007;  AD  97-09-1 1] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  and  ATR72  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes,  that 
requires  modification  of  the  handle  of 
the  passenger/crew  door  to  change  the 
“down-to-open”  configuration  of  the 
handle  to  an  “up-to-open" 
configuration.  This  amendment  is 
prompted  hy  a  report  indicating  that, 
immediately  after  takeoff,  the  passenger/ 
crew  door  opened  and  separated  finm 
the  airplane,  due  to  the  inadvertent 
operation  of  the  door  handle.  The 
actions  specified  hy  this  AD  are 
intended  to  prevent  inadvertent  opening 
of  the  passenger/crew  door  during 
unpressurized  flight,  or  delays  in 


opening  the  door  during  an  emergency 
evacuation. 

DATES:  Effective  Jime  6, 1997. 

The  incorporation  hy  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fit)m  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42.and  ATR72  series 
airplanes  was  published  in  the  Federal 
Register  on  February  19, 1997  (62  FR 
7384).  That  action  proposed  to  require 
modification  of  the  handle  of  the 
passenger/crew  door  to  change  the 
“down-to-open”  configuration  to  an 
“up-to-open”  configuration. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  16 
.Aerospatiale  Model  ATR42  and  ATR72 
series  airplanes  of  U.S.  registry  will  be 
affected  %  this  AD,  that  it  wiU  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  he  supplied  by  the  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 


U.S.  operators  is  estimated  to  be 
$14,400,  or  $900  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  t^  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
qn  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  finm  the  Rules 
Docket  at  the  location  provided  rmder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  106(g).  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-09-11  Aerospatiale:  Amendment  39- 
10007.  Docket  96-NM-141-AD. 

Applicability:  Model  ATR42  and  ATR72 
series  airplanes  on  which  Aerospatiale 
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Modification  04019  has  been  accomplished, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  m^fied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this  ' 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  eff^t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  vmsafe  condition  has  not  ^ 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  opening  of  the 
passenger/crew,  door  diuing  unpressurized 
flight,  or  delays  in  opening  the  passenger/ 
crew  door  driring  an  emergency  evacuation, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  handle  of  the 
passenger/crew  door  by  changing  its 
configiuation  to  an  “up-toK>pen" 
configuration  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-52- 
0072  (for  Model  ATR42  series  airplanes),  or 
ATR72-52— 1040  (for  Model  ATR72  series 
airplanes),  both  dated  October  2, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  PAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-52-0072,  dated  October  2, 
1995,  or  Aerospatiale  Service  Bulletin 
ATR72-52-1040.  dated  October  2, 1995,  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fiom  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
June  6. 1997. 


Issued  in  Renton,  Washington,  on  April  24, 
1997. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  97-11197  Filed  5-1-97;  8:45  amj 
BILUNQ  C006  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doctet  No.  96-NM-52-AD;  Amendment 
39-10009;  AD  97-09-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  a  one-time 
inspection  to  detect  corrosion  and 
cracking  of  the  upper  deck  floor  beam 
at  station  980,  and  repcur,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  extensive  corrosion  foimd  at  station 
980.  Analysis  of  the  corrosion  indicated 
that  fatigue  cracking  of  the  floor  beam 
at  this  area  could  occur  and  cause  the 
beam  to  break.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  such  corrosion  and/or  cracking, 
which  could  cause  the  floor  beam  to 
break  and  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane. 

DATES:  Effective  June  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  June  6, 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
finm  Boeing  Oommercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  sviite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airfirame  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Ortification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2776; 
fax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CIFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
November  18, 1996  (61  FR  58667).  That 
action  proposed  to  require  a  one-time 
detailed  visual  inspection  to  detect 
corrosion  and/or  fatigue  cracking  of  the  ■ 
upper  deck  floor  beam  at  station  980 
with  the  cart  lift  threshold  removed,  and 
repair,  if  necessary.  That  action  also 
proposed  to  provide  an  alternative 
inspection  method  for  older  airplanes, 
which  includes  a  detailed  visu^ 
inspection  to  detect  corrosion  and/or 
fatigue  cracking  of  the  upper  deck  floor 
beam  at  station  980  with  ffie  cart  lift 
threshold  installed,  followed  later  by  an 
inspection  with  the  cart  lift  threshold 
removed,  and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Fom  commenters  support  the 
proposal. 

Request  to  Revise  the  Initial 
Compliance  Time  for  Certain  Airplanes 

One  commenter  requests  that  the 
initial  inspection  thrmhold  be  revised 
for  airplanes  that  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2327.  The  commenter  requests 
that  the  compliance  time  be  changed 
from  the  proposed  "within  6  years  after 
the  effective  date  of  the  AD”  to  “within 
6  years  after  the  accomplishmmit  of  the 
actions  described  in  Boeing  Service 
Bulletin  747-53-2327.”  The  commenter 
notes  that  the  actions  described  in  that 
service  bulletin  include  a  modification 
to  install  a  new  increased  thickness 
shear  plate  at  the  stairway  cutout  and 
cart  lift  cutout.  The  commenter  asserts 
that  the  modification  reduces  the  stress 
levels  by  approximately  25%,  and 
increases  the  tolerance  to  corrosion 
damage.  In  addition,  the  commenter 
notes  that  Boeing  Service  Bulletin  747- 
53-2327  also  includes  a  description  of 
procedures  to  perform  a  detailed  visual 
inspection  for  corrosion  and  treatment 
of  ffie  affected  area  with  corrosion 
preventative  compoimd  BMS  3-23. 

The  FAA  concurs  with  the 
commenter’s  request  to  revise  the 
proposed  compliance  time.  The  FAA 
has  determined  that  existing  corrosion 
would  be  detected  and  corrected  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2327.  The  FAA  also 
acknowledges  that  the  installation  of  an 
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increased  thickness  shear  plate  will 
reduce  the  stress  level  of  the  floor  beam 
upper  chord;  however,  corrosion  of  the 
upper  chord  of  the  station  980  upper 
deck  floor  beam  is  primarily  dependent 
on  environmental  conditions  and  time- 
in-service,  not  the  stress  level. 
Nevertheless,  since  the  existing 
corrosion  would  be  detected  and 
corrected  in  accordance  with  that 
service  bulletin,  paragraph  (a)  of  the 
final  rule  has  been  revised  to  specify 
that  the  initial  inspection  requirement 
of  this  AD  may  be  accomplished  within 
6  years  after  the  accomplishment  of  the 
actions  specified  in  Boeing  Service 
Bulletin  747-53-2327. 

Request  to  Consider  Previously 
Accomplished  Service  Information 

Two  commenters  request  that  the 
FAA  consider  accomplishment  of 
Boeing  Service  Bulletin  747-53-2327, 
Revision  1,  (which  includes  the 
application  of  faying  surfoce  sealant 
between  the  threshold  and  the  floor 
beam  chord)  as  an  alternative  method  of 
compliance  for  the  requirements  of  the 
proposed  AD.  The  conunenters  did  not 
explain  why  accomplishment  of 
Revision  1  should  be  considered  as  an 
alternative  method  of  compliance. 

The  FAA  does  not  concur.  The  FAA 
finds  that  the  procedtires  described  in 
Boeiug  Service  Bulletin  747-53—2327, 
Revision  1,  do  not  provide  adequate 
instructions  for  applying  faying  surface 
sealant  between  the  cart  lift  th^hold 
and  floor  beam  during  the  modification. 
In  light  of  this,  the  FAA  has  determined 
that  there  is  no  assurance  that  operators 
will  install  the  faying  surface  sealant 
during  the  modification.  However, 
under  the  provisions  of  paragraph  (c)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  an  alternative  method  of 
compliance  if  sufBcient  justification  is 
presented  to  the  FAA. 

Request  To  Exclude  Certain  Airplanes 
From  the  Requirements  of  the  AD 

One  commenter,  the  airplane 
manufactiuer,  requests  that  four  Model 
747-400  series  airplanes  that  were 
modified  to  include  a  cart  lift  system  in 
accordance  with  Boeing  Service  Bulletin 
747-25-3108,  be  excluded  from  the 
applicability  of  this  AD.  The 
manufactmer  states  that  the  subject 
modification  provides  adequate 
instructions  for  the  installation  of  faying 
surface  sealant  between  the  cart  lift 
threshold  and  the  existing  station  980 
floor  beam. 

The  FAA  acknowledges  that  the 
modification  described  in  Boeing 
^  Service  Bulletin  747-25-3108  provides 
adequate  instructions  for  the  installation 
of  faying  surface  sealant  between  the 


cart  lift  threshold  and  the  existing 
station  980  floor  beam.  However,  the 
four  airplanes  listed  in  the  effectivity 
listing  of  that  service  bulletin  range 
between  line  positions  891  and  927.  The 
FAA  points  out  that  the  applicability  for 
this  AD  expressly  states  “for  Model 
747-300  and  -400  series  airplanes 
having  line  nmnbers  up  to  and 
including  843.”  Therefore,  no  change  to 
the  final  rule  is  necessary. 

Clarification  of  the  Reinstallation 
Requirements  of  the  AD 

In  paragraph  (a)  of  this  AD,  to  clarify 
the  FAA’s  intent  that,  after  the  one-time 
detailed  visual  inspection  and  any 
necessary  repair,  the  cart  lift  threshold 
should  be  reinstalled  in  accordance 
with  the  alert  service  bulletin,  the  FAA 
has  added  the  words  “then  reinstall.” 

To  further  clarify  this  intent,  in 
paragraph  (c)(1)  of  this  AD,  the  FAA  has 
added  the  words  “and  reinstall;  in 
accordance  with  the  alert  service 
bulletin.” 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  chwges  ' 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  195  Model 
747  series  airplanes  of  the  afiected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  28  airplanes  of  U.S. 
registry  will  be  afiected  by  this  AD,  that 
it  will  take  approximately  19  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
lalrar  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$31,920,  or  $1,140  per  airplane. 

The  cost  impact  figure  mscussed 
above  is  based  on  assiimptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Inqiact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follovting  new  airworthiness 
directive: 

97-09-13  Boeing:  Amendment  39-10009. 

Docket  96-NM-52-AD. 

Applicability:  Model  747-300  and  -400 
series  airplanes  having  line  numbers  up  to 
and  including  843,  and  Model  747  series 
airplanes  modified  to  a  stretched  upper  deck 
configuration;  on  which  an  upper  deck  cart 
lift  hu  been  installed  at  station  980; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eff^  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  and 
consequent  fatigue  cracking  of  the  upper 
deck  floor  beam  at  station  980,  which  could 
cause  the  floor  beam  to  break  and, 
consequently,  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane,  accomplish 
the  following; 

(a)  Perform  a  one-time  detailed  visual 
inspection  to  detect  corrosion  and/or  fatigue 
cracking  of  the  upper  deck  floor  beam  at 
station  980  with  the  cart  lift  threshold 
removed,  then  reinstall;  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2400, 
dated  December  21. 1995,  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2).  or  (a)(3) 
of  this  AD,  as  applicable. 

Note  2:  Boeing  Alert  Service  Bidletin  747- 
53A2400,  dated  December  21, 1995,  specifies 
that  the  inspection  described  in  the  alert 
service  bulletin  need  not  be  accomplished  on 
airplanes  on  which  the  actions  described  in 
Boeing  Service  Bulletin  747-53-2327  have 
been  accomplished.  However,  this  AD 
requires  that,  for  airplanes  on  which  the 
actions  described  in  Boeing  Service  Bulletin 
747-53-2327  have  been  accomplished,  the 
initial  inspection  required  by  this  AD  (in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2400)  may  be  accomplished 
within  6  years  after  the  accomplishment  of 
those  actions  specified  in  Boeing  Service 
Bulletin  747-53—2327.  Where  there  are 
difierences  between  this  AD  and  the  alert 
service  bulletin,  the  requirements  of  the  AD 
prevail. 

(1)  For  airplanes  that,  as  of  the  effsctive 
date  of  this  AD,  have  accumulated  less  than 
6  years  since  date  of  delivery  of  the  airplane, 
or  since  installation  of  a  stretched  upper  deck 
(SUD),  or  since  the  accomplishment  of 
Boeing  Sovice  Bulletin  747-53-2327: 
Accomplish  the  inspection  at  the  later  of  the 
times  specified  in  paragraphs  (a)(l)(i)  and 
(aMl)(ii)  of  this  AD. 

(1)  Within  6  years  since  date  of  delivery  of 
the  airplane,  or  since  installation  of  a  SITO, 
or  within  6  years  since  the  accomplishment 
of  Boeing  Service  Bulletin  747-53-2327; 
whichever  occurs  later.  Or 

(ii)  Within  1,500  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  6  or  more 
years,  but  less  than  10  years,  since  date  of 
delivery  of  the  airplane  or  since  installation 
of  a  SUD:  Accomplish  the  inspection  within 
1,500  flight  cycles  or  18  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first 

(3)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  10  or  more 
years  of  service  since  the  time  of  initial 
delivery,  or  since  the  time  of  installation  of 
the  SUD:  Except  as  provided  by  paragraph  (c) 
of  this  AD,  accomplish  the  inspection  within 
9  months  or  writhin  750  flight  cycles  after  the 
effective  date  of  this  AD,  whichiever  occurs 
first 

(b)  If  any  corrosion  or  cracking  is  detected 
during  the  inspection  required  ^  paragraph 
(a)  of  this  AD:  Prior  to  further  fli^t,  repair 
the  corrosion  and/or  cracking,  and  apply 
sealant  between  the  threshold  and  t^  upper 


deck  floor  beam  at  station  980,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747— 
53A2400,  dated  December  21, 1995. 

(c)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  10  or  more 
years  of  service  since  the  time  of  initial 
delivery,  or  10  or  more  years  of  service  since 
the  installation  of  a  SUD:  In  lieu  of 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  within  9  months  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  to  detect  corrosion 
of  the  upper  deck  floor  beam  at  station  980 
with  the  cart  lift  threshold  installed,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2400,  dated  December  21, 
1995. 

(1)  If  no  corrosion  or  cracking  is  detected: 
WitW  18  months  or  1,500  fli^t  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  cart  lift  threshold, 
perform  a  visual  inspection  to  detect  any 
corrosion  or  cracking  of  the  upper  deck  floor 
beam  at  station  980,  and  reinstall;  in 
accordance  with  the  alert  service  bulletiiL  If 
any  corrosion  or  cracking  is  detected,  prior 
to  further  flight,  repair  the  corrosion  and/or 
cracking,  and  apply  sealant  between  the 
threshold  and  the  upper  deck  floor  beam  at 
station  980;  in  acco^ance  with  the  alert 
service  bulletin. 

(2)  If  any  corrosion  or  cracking  is  detected: 
Prior  to  further  flight,  remove  the  cart  lift 
threshold  and  perform  a  detailed  visual 
inspection  to  detect  any  corrosion  or  cracking 
of  die  upper  deck  floor  beam  at  station  980; 
repair  any  corrosion  and/or  cracking 
detected;  and  apply  sealant  between  the 
threshold  and  the  upper  deck  floor  beam  at 
station  980;  in  accoriance  with  the  alert 
service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2400,  dated  December  21, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  &e  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washin^n  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
June  6, 1997. 


Issued  in  Renton,  Washington,  on  April  24, 
1997. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-11199  Filed  5-1-97;  8:45  am] 
BILLING  CODE  401O-ia4J 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-26) 

Amendment  of  Class  D  Airspace; 
Victorville,  CA;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  Final 
Rule  that  was  published  in  the  Federal 
Register  on  Fehniary  25, 1997  (62  FR 
8368),  Airspace  Docket  No.  95-AWP- 
26.  The  Final  Rule  established  Class  D 
airspace  at  Victorville,  CA. 

EFFECTIVE  DATE:  0901  UTC  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  97—4576, 
Airspace  Dodtet  No.  95-AWP-26, 
publfehed  on  February  25, 1997  (62  FR 
8368),  established  Glass  D  airspace  area 
at  Victorville,  CA.  An  error  was 
discovered  in  the  geographic  '  ^ 

coordinates  for  the  Victorville,  CA, 
Class  D  airspace  area.  This  action 
.  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geograpffic  coordinates  for  the  Class  D 
airspace  area  at  Victorville,  CA,  as 
published  in  the  Federal  Register  on 
February  25. 1997  (62  FR  8368), 
(Fedraral  Register  Document  97-4576; 
page  8368,  column  3),  are  corrected  as 
follows: 

71.1  [Correctecq 

On  page  8368,  in  the  third  coliunn, 
the  airspace  description  for  Victorville, 
Southern  California  International 
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Airport,  CA  is  corrected  to  read  as 
follows: 

***** 

AWP  CA  D  Victorville,  CA  [Corrected] 
Victorville,  Southern  California  International 
Airport,  CA 

(LaL  34‘’35'40"  N,  long.  117‘'22'56"  W) 

That  airspace  extending  upward  the 
surface  to  5,400  feet  MSL  within  a  6-mile 
radius  of  the  Victorville,  Southern  California 
International  Airport,  CA.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  April 
17, 1997. 

Sabra  W.  Kaulia, 

Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 

[FR  Doc.  97-11486  Filed  5-1-97;  8:45  am] 
WUJNQ  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Docket  No.  28897;  Arndt  No.  1794] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUkMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
ne^ed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

OATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 

800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200);  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This  - 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 


identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  l  lsikPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  makffig  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
Ix^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operatioaedly 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  April  18. 
1997. 

David  R.  Harringlon, 

Director,  Flight  Standards  Service. 

Adoptimi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviatitm  Regulations  (14  CFR 
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part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120, 44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§97.23, 97.25,  97.27, 97.29, 97.31, 97.33, 

97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 

DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 

LDA,  LDA/DME,  SDF,  SDF/DME; 

§97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  May  22. 1997 .  .  . 

Anchorage,  AK,  Anchorage  Inti,  BLS/DME 
RWY  14.  Orig,  CANCELLED 
Anchorage,  AK.  Anchorage  Inti,  ILS  RWY  14, 
Orig 

Atwater.  CA,  Castle,  VOR/DME  RWY  13,  Orig 
Atwater.  CA,  Castle,  VOR/DME  RWY  31,  Orig 
Atwater,  CA,  Castle,  ILS/DME  RWY  31,  Orig 
Clearwater.  H,,  Clearwater  Air  Paric,  GPS 
RWY  16.  Orig 

Rockland,  ME,  Knox  County  Regional,  LOC 
RWY  13.  Orig 

Bremerton,  WA,  Bremerton  National,  NDB 
RWY  1,  Orig 

Bremerton,  WA.  Bremerton  National,  NDB 
OR  GPS  RWY  1.  CANCELLED 
Shelton.  WA,  Sanderson  Field,  NDB  OR 
GPS-A,  Arndt  1 

.  .  .  Effective  June  19, 1997 .  .  . 

Pittsfield,  MA,  Pittsfield  Muni,  LOC  RWY  26, 
Arndt  5 

Pittsfield,  MA,  Pittsfield  Muni,  NDB  RWY  26. 
Arndt  4 

Lynchburg,  VA,  Lynchburg  Regional/Preston 
Gleim  Field,  ILS  Rwy  3,  Arndt  15 
Parkersburg,  WV,  Wood  Coimty  Airport — Gill 
Robb  Wil^n  Field,  ILS  RWY  3,  Arndt  11 

.  .  .  Effective  July  17. 1997 .  .  , 

Burlington,  CO,  Kit  Carson  County,  GPS 
RWY  15.  Orig 

Melbourne,  FL,  Melbourne  International, 

GPS  RWY  9L.  Orig 

Melbourne,  FL,  Melbourne  International, 

GPS  RWY  27R,  Orig 

Tampa,  FL,  Tampa  Inti,  GPS  RWY  9,  Orig 
Tampa.  FL,  Tampa  Inti,  GPS  RWY  27.  Orig 
Lawrenceville,  GA,  Gwirmett  County-Briscoe 
Field.  GPS-A,  Orig 

Newnan,  GA,  Newnan  Coweta  County,  GPS 
RWY  14.  Orig 

Newnan,  GA.  Newnan  Coweta  County,  GPS 
RWY  32.  Orig 

Huntington,  IN.  Huntington  Muni.  GPS  RWY 
9,  Orig 

Huntington.  IN.  Huntington  Muni.  GPS  RWY 
27. 


Monticello,  KY,  Wayne  County,  GPS  RWY  3, 
Orig 

Monticello,  KY,  Wayne  County,  GPS  RWY 
21.  Orig 

Moimt  Sterling,  KY,  Mount  Sterling- 
Montgomery  County,  GPS  RWY  21,  Orig 
Mason.  MI,  Mason  Jewett  Field,  GPS  RWY 
27,  Orig 

Cleveland,  MS.  Cleveland  Muni,  GPS  RWY 
35,  Orig 

Fremont,  NE,  Fremont  Muni,  GPS  RWY  13, 
Orig 

Waboo,  NE,  Wahoo  Muni,  GPS  RWY  20,  Orig 
Keene,  NH,  Dillant-Hopkins,  ILS  RWY  2. 

Arndt  2 

Hillsboro.  ND.  Hillsboro  Muni.  GPS  RWY  16. 
Orig 

Hillsboro,  ND,  Hillsboro  Muni,  GPS  RWY  34, 
Orig 

Batavia,  OH,  Clermont  County,  GPS  RWY  4, 
Orig 

Caldwell.  OH,  Noble  County,  GPS  RWY  23. 
Orig 

Wapakoneta.'OH,  Neil  Armstrong,  GPS  RWY 
8,  Orig 

Johnstown,  PA,  Johnstown-Cambria  Coimty, 
ELS  RWY  33,  Arndt  4 

Highgate,  VT,  Franklin  Cuonty  State,  GPS 
RWY  1,  Orig 

Spokane.  WA.  Felts  Field,  ILS/DME  RWY 
21R,  Orig 

East  Troy,  WI,  East  Troy  Muni,  GPS  RWY  8, 
Orig 

East  Troy,  WI.  East  Troy  Muni,  GPS  RWY  26, 
Orig 

Medford,  WI,  Taylor  County.  GPS  RWY  27. 
Orig 

New  Lisbon,  WI,  Mauston-New  Lisbon 
Union,  GPS  RWY  32,  Orig 
Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  28863,  Arndt.  No. 
1789  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62,  No.  68)  Page  17067 
dated  Wednesday,  April  9. 1997  under 
section  97.23  effe^ve  April  24, 1997  which 
is  hereby  amended  to  change  the  effective 
date  to  May  22, 1997. 

Presque  Isle,  ME,  Northern  Maine  Regional 
Arpt  at  Pres^e  Isle,  VOR  or  GPS  Rwy  19, 
Arndt  9 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  28863,  Arndt.  No. 
1789  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62,  No.  68)  Page  17067 
dated  Wednesday.  April  9, 1997  under 
section  97.29  and  97.33  effM:tive  April  24, 
1997  which  are  hereby  amended  to  read  as 
follows: 

Newark,  NJ,  Newarii  InU,  ILS  KWY  22R, 

Orig 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  28882,  Arndt.  No. 
1792  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62,  No.  69)  Page  17540 
dated  Thurs^y,  April  10, 1997  under  section 
97.29  effective  May  22, 1997  which  is  hereby 
rescinded; 

Montgomery,  NY,  Orange  County,  ELS  RWY 

3,(Wg 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  28882,  Arndt.  No. 
1792  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62.  No.  69)  Page  17540 
dated  Thursday,  April  10. 1997  under  section 
97.23  effective  May  22, 1997  which  is  hereby 
amended  to  read  as  follows: 


Fort  Levenworth,  KS,  Sherman  AAF,  VOR 
OR  GPS-A,  Arndt  3 

(FR  Doc.  97-11216  Filed  5-1-97;  8:45  am] 
B!UJNG  CODE  4»10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 15, 16  and  17 

Recordkeeping;  Reports  by  Futures 
Commission  Merchants,  Clearing 
Members,  Foreign  Brokers,  and  Large 
Traders 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
amending  its  regulations  to  require  that 
futures  commission  merchants,  clearing 
members  and  foreign  brokers  (firms)  file 
options  large  trader  reports  with  the 
Commission  on  a  daily  basis.  The 
amendments  specify  a  joint  options  and 
futures  reporting  level,  a  new  record 
format  for  reporting  information  in 
machine-readable  form,  an  earlier  time 
for  submission  of  the  data,  and  a 
requirement  that  corrections  to 
previously  transmitted  data  be  provided 
in  machine-readable  form.  The  rule 
amendments  more  closely  align  the 
Commission’s  reporting  rules  with  those 
of  the  exchange  and  may  allow  some 
exchanges  to  obtain  data  fixim  the 
Commission  rather  than  from  reporting 
firms.  The  proposed  amendments 
deleting  from  requirement  that 
exchemges  file  weekly  options  large 
trader  reports  will  be  made  effective 
after  all  firms  are  providing  the  required 
reports  daily. 

The  collection  of  daily  options  large 
trader  data  cannot  begin  until  the 
Commission  has  reengineered  its  data 
collection  system.  Since  the 
Commission  anticipates  completion  of 
the  necessary  changes  by  September 
1997,  it  is  setting  the  effective  date  for 
the  amendments  as  October  1, 1997.  The 
Commission  believes  that,  by  publishing 
final  rules  at  this  time,  firms  will  have 
ample  lead  time  to  make  changes  to 
their  internal  procedures  and  computer 
software  so  that  joint  testing  of 
Commission  and  firms  software  may 
begin  on  or  shortly  after  October  1, 

1997.  Since  this  testing  may  take  a 
period  of  time  to  complete,  the 
Commission  will  take  no  enforcement 
action  during  the  testing  period  against 
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reporting  firms  if  they  are  not  in 
compliance  with  the  new  requirements 
provided  that  firms  are  making  a  good 
faith  effort  to  comply  and  continue  in 
compliance  with  the  reporting  rules  in 
effect  immediately  prior  to  the  adoption 
of  these  rules.  If  the  Commission  cannot 
meet  its  schedule  for  software 
development,  it  may  at  a  later  date  delay 
implementation  of  ffiese  rules. 

EFFECTIVE  DATE:  October  1, 1997. 

FOR  FURTVCR  MFORMATION  CONTACT! 
Lament  L.  Reese,  Commodity  Futures 
Trading  Commission,  Division  of 
Economic  Analysis,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581,  telephone  (202) 
418-5310  or  E-mail  lreese@cftc.gov. 

SUPPLEMBfTARY  MFORMATION: 

L  Backgroand 

The  Commission  employs  a 
comprehensive  market  surveillance 
system  which  includes  an  exclusive 
data-gathering  system  relying  heavily  on 
computer  support  Regulations 
concerning  this  system  require  reports 
fiom  three  primary  sources:  contract 
marimts  tmder  Part  16  of  the  regulations; 
future  commission  merchants  (FCMs), 
clearing  members,  and  foreign  brokers 
(firms)  rmder  parts  17  and  21  of  the 
regulations;  and  individual  traders 
under  Parts  18  and  19  of  the  regulations. 
See  17  CFR  Parts  16  throt^  21  (1996). 

Part  17  of  die  Commission’s 
regulations  requires  that  firms  submit  a 
daily  report  to  the  Commission  with 
respect  to  futures  positions  in  all  special 
accounts  on  their  books.*  The 
regulations  also  specify  the  format  for 
data  that  is  report  on  machine- 
readable  media  and  the  type  of  data 
processing  media  that  is  compatible 
with  Coinmission  computer  systems.* 
Additionally,  firms  must  file  a  CFTC 
form  102  showing  the  identifying 
information  specified  imder  Section 
17.01  of  the  regulations  for  each  special 
account,  17  CFR  17.01  (1996).  With 
respect  to  exchange-traded  options,  the 
Commission  receives  large  trader  data 
only  on  a  weekly  basis.  Part  16  of  the 
regulations  requires  that  contract 
markets  provide  the  long  and  short  put 


*  Special  account  meana  any  commodity  fiituiea 
or  options  account  in  which  there  is  a  leportahle 
position,  17  CFR  15.00  (1996).  Finns  report  futures 
infmmation  to  the  Commission  and  futures  and 
options  information  to  the  exchanges.  A  rqwrtahle 
position  in  any  opm  position  held  w  controlled  hy 
a  trader  at  the  close  of  business  in  any  one  futures 
ccmtract  of  a  commodity  traded  on  any  one  contract 
market  that  is  equal  to  or  in  excess  of  the  quantities 
fixed  by  the  Commission  in  $  15.03  of  the 
regulations,  17  CFR  15.03  (1996). 

*  See  rule  17.00(g)  for  a  description  of  the  file 
characteristics  and  rule  15.00(1)  fm  a  d^nition  of 
compatible  data  processing  nmdia.  17  CFR  15.00(1) 
and  17.00(g)  (1996). 


or  call  positions  for  each  options  trader 
controlling  a  reportable  position  as  of 
the  close  of  business  on  Tuesday.* 

Due  to  the  importance  of  knowing 
both  a  trader’s  open  futures  and  options 
positions  for  general  and  financial 
surveillance,  the  Commission  proposed 
rule  changes  that  would  require  firms  to 
report  lar^  trader  futures  and  options 
positions  to  the  Commission  on  a  daily 
basis,  61  FR  37409  (July  18, 1996).  The 
proposed  amendments  included 
redefining  reportii^  levels,  establishing 
joint  reporting  of  futures  and  options, 
changing  the  current  format  for 
reporting  data  on  machine-readable 
media,  and  revising  the  time  hy  which 
data  must  be  supplied  by  reporting 
firms.  A  number  of  these  rule 
amendments  were  intended  more 
closely  to  align  the  Commission’s  and 
the  exchanges’  reporting  rules,  allowing 
the  potent!^  for  me  Commission  to  act 
as  a  central  collection  point  for  large 
trader  data  and  distribute  such  data  to 
the  exchanges.*  The  Commission  also 
requested  comment  on  matters 
regarding  electronic  transmission  of 
data,  computerizing  its  account 
identification  form,  and  related  rule 
amendments  concuning  exchange 
reporting  of  delta  factors  and  settlement 
prices. 

In  addition  to  the  above,  the 
Commission  proposed  amendments  to 
Parts  18  and  19  of  the  regulations 
concerning  reports  filed  by  large  traders 
which  were  unrelated  to  options  large 
trader  rroorting.  The  amendments 
proposed  to  Part  18  required  that  tradns 
who  have  reportable  futures  or  options 
positions  file  a  CFTC  form  40, 
“Statement  of  Reporting  Trader,’’  only 
in  response  to  a  special  call.*  The 
amendments  proposed  to  Part  19 
required  that  traders  file  cash  position 
reports  based  on  a  trader’s  net  futures 
and  option  positions.  Currently, 
reporting  levels  for  the  cash  position 
reports  are  based  only  on  a  trader’s 
futures  positions.  The  Commission  has 


*  See  17  CFR  16.02  (1996).  A  rapoftebl*  options 
position  is  defined  es  any  open  contract  position  on 
any  cmm  contract  maAet  in  the  put  opticMis  or 
separately  in  the  call  options  of  a  specified  option 
expiration  date  which  exceeds  50  contracts,  17  CFR 
15.00(bX2)  (1996). 

*  As  explained  in  the  Federal  tagiatmr  rdeaae, 
finns  currently  report  futures  and  options  data  to 
the  exchanges  and  futures  data  to  Om  CominissicHi. 
Using  the  Commission  as  a  sin^  collection  point 
for  huge  trader  data  was  suggested  by  reporting 
firms  through  operations  committees  of  the  Futuna 
Industry  Association  (FIA)  as  a  means  to  reduce 
reporting  burdens  in  the  industry.  61  FR  37410 
Ouly.lS.  1996). 

■Under  Part  18  of  the  regulations,  traders  who 
become  reportable  in  futures  must  file  a  CFTC  form 
40,  “Statement  of  Reporting  Tlader.”  within  ten 
business  days  following  the  day  that  the  trader 
obtains  a  reportable  position.  Additional  filings  are 
made  annu^y  as  specified  in  rule  18.04(d). 


adopted  these  amendments  in  a  separate 
rulemaking.* 

n.  Discuaeion  of  Comments  and  Final 
Rules 

The  Commission  received  eight 
comment  letters  concerning  its  notice  of 
proposed  rulemaking  relating  to  daily 
option  large  trader  reports,  (jommenting 
w»e  the  FIA,  five  exchanges,  an  FCM, 
and  a  service  bu^u  that  provides  back- 
office  support  to  reporting  firins.  In 
addition.  Commission  st^  met  with 
exchange  representatives  and  attended  a 
meeting  of  the  FIA’s  operations 
conunittee  to  answer  questions  about 
the  rule  amendment 

A.  General  Considerations. 

COmmentors  agreed  that  the 
Commission  nee^  daily  futures  and 
options  large  tradm’  positions  for 
effective  marimt  survmllance  and  that 
such  data  should  be  reported  by  firms 
directly  to  the  Commission  rather  than 
the  Commission’s  obtaining  the  data 
from  the  exchanges,  ba  view  this,  the 
Commission  has  determined  to  obtain 
futures  and  options  position  data 
directly  from  the  fir^.  The 
commission  also  proposed  amendments 
to  Part  16  of  its  regulations  that  delete 
the  requirement  ^t  exchanges  provide 
such  data.  As  explained  more  fblly 
bdow,  the  Commission  will  adopt  as 
final  the  amendments  to  Part  16  after  it 
begins  receiving  option  large  trad«  data 
from  the  firms. 

COmmenUns  also  suppcnted  adoption 
of  uniform  reporting  rules  by  the 
exchanges  and  the  ^mmission. 
(Onerally,  they  believed  that  such 
actions  would  reduce  reporting  burdens 
for  most  firms  by  eliminating  the 
maintenance  costs  for  the  many  systems 
that  are  currently  in  place.  In 
commenting  on  this,  the  FIA  opined 
that,  “although  cost  savings  to  HA 
member  firms  are  difficult  to  quantify 
with  any  precision,  FIA  has  no  doubt 
that  sudi  savings  are  real  and,  over 
time,  will  be  significant’’ 

There  were,  howev«,  significant 
concerns  about  the  Commission’s  acting 
as  a  central  depository  for  large  trad«' 
data  and  distriboting  such  data  to  the 
exchanges.  These  concerns  centered 
around  time  frames  for  receipt  of  the 
data,  control  over  the  process  of 
receiving  such  data,  and  accountability 
of  reporting  firms  to  the  Commission 
and  the  exdianges.  Commentors 
questioned  wh^er  the  Commission 
could  supply  data  in  accordance  %vith 
current  exchange  requirements  or  on 
government  holidays  when  the 


•  Soe  62  FR  6112  February  11. 1997. 


24028 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations 


exchanges  are  open.  Additionally,  they 
were  concerned  whether  there  would  be 
sufficient  backup  procedures  to  ensure 
that  data  could  be  supplied  to  the 
exchanges  in  the  event  of  computer 
problmns  or  commimication  ^lures  at 
the  firms  or  the  Commission.  One 
commentor  noted  that  cost  savings 
envisioned  by  this  proposal  may  not 
materialize  if  the  exchanges  must 
maintain  backup  procedures  with  their 
clearing  members. 

Although  Commission  staff  will 
address  many  of  these  issues  in  the 
course  of  developing  the  Commission’s 
surveillance  system,  the  issues  may  not 
be  resolved  to  the  satisfaction  of  every 
exchange.  Nevertheless,  reporting 
burdens  on  the  industry  can  be  r^uced, 
as  commentors  suggested,  if  the 
Commission  and  the  exchanges  adopt 
uniform  formats  for  transmitting  and 
uniform  rules  for  reporting  large  trader 
data.  In  this  respect,  the  proposed  rules 
for  determining  reportability  and  for 
reporting  appear  to  be  consistent  with  or 
satisfactory  for  use  in  exchange 
reporting  systems.^  Simileuly,  the 
reporting  format  proposed  by  the 
Commission,  with  the  exception  of 
minor  technical  amendments,  discussed 
below,  appears  suitable  for  all  exchange 
repcNTting  systems,  and  a  number  of 
exchanges  have  stated  they  plan  to 
adopt  it.  The  Commission  believes  that 
significant  cost  savings  and  efficiencies 
can  be  achieved  by  reporting  firms  if  all 
exchanges  adopt  a  common  format  for 
reviewing  large  trader  position  data. 
Accordingly,  the  Commission 
encourages  all  exchanges  to  adopt  the 
format  specified  in  these  regulations 
even  if  they  ultimately  choose  not  to 
receive  their  large  trader  position  data 
from  the  Commission," 

B.  Proposed  Formats  and  Reporting 

Three  persons  commented  on  the 
Conunission’s  proposed  amendments  to 
its  format  for  reporting  data  on  machine- 
readable  media.  One  of  the  conunentors 
requested  that  the  Commission  add  a 

^TImm  nilM  include  proposed  amendments  to 
Part  IS  that  define  a  reportable  position  and 
propoaad  amendments  to  Part  17  that  require 
reporting  of  all  futures  and  rations  positions  if  a 
trader  becomes  reportable.  The  Commission  did  not 
propoae  rule  amendments  that  vrould  adjust  its 
reporting  levels  to  those  set  by  the  exchanges. 
Reporting  firms  can  obtain  imifonnity  in  this 
reifMCt  submitting  data  at  the  lower  of  either  the 
exdianges’  or  the  Commission’s  refKxting  level. 
Althou^  the  Commission  will  retain  only  the  data 
it  requires  tot  its  purposes,  it  will  have  the 
cap^rility  to  transnit  to  an  exchange  all  data 
pertaining  to  that  exchange  that  the  Commission 
receivas. 

"Other  avenues  to  reduce  reporting  burdens  will 
be  investigated  as  well.  One  coirunentor  suggested, 
tor  example,  that  firms  may  reduce  coats  if  they  can 
use  software  already  developed  sequentially  to 
transmit  the  sartw  data  to  difisrent  locations. 


one-character  field  to  designate  whether 
a  record  submitted  by  a  reporting  firm 
either  changed  or  deleted  a  previously- 
transmitted  record  or  represented  a  new 
record.  The  Commission  has  changed  its 
proposed  format  in  accordance  with  this 
request.®  Another  commentor  requested 
that  the  Commission  retain  its  five-digit 
designation  for  reporting  firms  and  its 
six-digit  designation  for  contract 
markets.  The  Commission  proposed  that 
firms  and  contract  markets  be  identified 
by  using  exchange-assigned  designators. 
'Hiis  commentor  believed  that  such  a 
change  may  minimize  programming 
costs  since  all  firms  have  programmed 
Commission  codes  into  their  existing 
systems.  This  argiunent  is  not 
persuasive.  Reporting  firms  must  also 
program  exchange  codes  in  their 
systems,  not  only  for  reporting  to  the 
exchanges,  but  also  for  clearing* 
transactions.  Using  Commission¬ 
generated  codes  would  require  that  all 
exchanges  and  all  firms  keep  and 
periodically  update  tables  for 
Commission  c^es  as  well  as  those 
assigned  by  the-exchanges.it  appears 
that  the  reporting  burden  on  the 
industry  is  reduced  if  only  exchange 
codes  are  used.  In  addition  to  the  above, 
the  Commission’s  Office  of  Information 
Resoiut»s  Management  has  determined 
there  is  no  need  for  the  Type  I  record 
described  in  proposed  regulation 
17.00(g)(2)(i).  ’The  Commission  is 
therefore  amending  its  proposal  to 
exclude  the  requirement  to  submit  this 
record.  No  suggestions  were  made  for 
changes  to  the  Commission’s  proposed 
amendments  to  rule  15.00  that  define  a 
reportable  position  or  to  the  proposed 
amendments  to  rule  17.00(a)  that  define 
the  information  that  must  be  reported. 
'The  Commission  therefore  is  adopting 
the  amendments  to  rules  15.00  and 
17.00(a)  as  proposed  and  the 
amendments  to  rule  17.00(g)  as 
discussed  above. 

C.  Transmission  of  Data 

The  Commission  requested  comment 
on  the  potential  burden  to  small  firms 
if  all  large  trader  data  were  required  to 
be  reported  on  machine-readable  media. 
As  explained  in  its  notice  of  proposed 
rulemaking,  a  significant  number  of 
firms  file  paper  reports.  Although  the 
amount  of  data  filed  in  this  form 
currently  is  small,  this  may  increase 
appreciably  when  the  Commission 
collects  option  large  trader  data.  Two 
persons  comment^  on  this  aspect  of 
the  Commission’s  proposed  rulemaking. 
Both  expressed  the  opinion  that  no 
exceptions  to  electronic  reporting  be 

*  Use  of  this  field  is  described  more  fully  below 
in  the  discussion  on  correcting  errors. 


allowed  since  key  entry  of  paper  reports 
impedes  timely  access  to  large  trader 
positions. 

Currently,  regulation  17.00  requures 
all  firms  to  file  electronically  except  as 
otherwise  authorized  by  the 
Commission  or  its  designee.  Previously, 
exemptions  from  this  requirement  were 
liberally  granted  because  of  the 
relatively  high  cost  for  computer 
hardware  and  software  needed  to 
transmit  small  amounts  of  data. 

Recently,  lower  costs  have  made 
personal  computers  (PCs)  equipped 
with  fax/modems  more  commonplace 
for  business  applications.  In  this 
respect.  Commission  staff  are 
developing  a  PC  based  software 
application  that  will  facilitate  data  entry 
for  large  trader  positions.  Staff  will  be 
contacting  firms  that  currently  file 
manual  reports  to  determine  costs  a  firm 
may  incur  to  transmit  data  using  a  PC 
and  will  offer  the  data  entry  software 
froe  of  charge.  In  light  of  their  findings, 
determinations  will  be  made  on  a  case- 
by-case  basis  whether  to  require 
electronic  filing. 

'The  Commission  also  sought 
comment  on  how  best  to  define 
acceptable  data  processing  media. 
Commission-compatible  data  processing 
media  is  currently  defined  in  rule 
15.00(1),  but  is  somewhat  outdated. 
Three  persons  provided  suggestions  on 
this  matter.  'Two  of  the  commentors 
recommended  specific  but  differing 
forms  of  data  transmission.  The  FLA 
questioned  whether  it  was  practical  to 
define  this  term  by  regulation  since 
electronic  media  are  evolving  at  such  a 
rapid  pace.  'The  Commission  agrees  that 
flexibility  is  required  in  this  area. 
Currently,  authority  is  delegated  to  the 
Executive  Director  to  approve  the  use  of 
data  processing  media  other  than  that 
specified  in  rule  15.00(1).  See  17  CFR 
16.07(b)  and  17.03(c)  (1996).  In  view  of 
the  above,  the  Commission  sees  no 
value  in  citing  specific  media  as 
acceptable.  The  Commission  is 
amending  rule  15.00(1)  to  delete  its  list 
of  specific  media  and  to  define 
Commission-compatible  data  processing 
media  to  mean  media  approv^  by  the 
Commission  or  its  designee.  The 
Executive  Director  will  continue  to  have 
delegated  authority  to  define  acceptable 
media.^® 

'"This  delegation  of  authority  is  being  set  forth 
in  revised  rule  15.00(1),  and  conforming 
amendments  are  being  made  to  rules  1.31, 16.07(b) 
and  17.03(c).  With  the  exception  of  8  inch  magnetic 
discs,  the  Commission  will  continue  to  accept  data 
on  media  as  currently  defined  in  rule  15.00.  No  data 
currently  are  prcvid^  on  8  inch  magnetic  discs. 
The  Commission  wrill  support  submission  of  data 
on  diskettes  generated  by  personal  computers  and 
on  certain  tape  cartridges. 


Si 
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D.  Correction  of  Errors 

The  Commission  did  not  address  the 
issue  of  error  correction  in  its  notice  of 
proposed  rulemaking.  Commission  rule 
17.00(h)  requires  that  errors  and 
omissions  filed  on  hard  copy  forms 
or  computer  printouts.  One  person  in 
commenting  requested  that  dial-up 
screens  and  procedures  be  made 
available  for  adjustments  to  previous 
transmissions,  noting  that  overlaying 
previously  reported  data  is  costly  and 
time  consuming.  Ihis  commentor  noted 
that  corrections  are  problematic  with 
respect  to  data  for  one  exchange  in 
particular  since  the  firm’s  accoimting 
system  cannot  handle  the  exchange’s 
timetable  for  processing  data  on  those 
weekends  that  options  expire. 

Generally,  the  Commission  receives 
few,  if  any,  corrections  to  position  data 
resulting  from  adjustments  for  deliveries 
or  option  expirations  that  occur  over  a 
weekend.  The  Commission  expects  that 
such  adjustments  will  be  reflected  in 
changes  to  traders’  positions  as  of  the 
close  of  business  on  the  next  business 
day.  Similarly,  the  Commission  expects 
that  changes  to  open  interest  resulting 
from  such  adjustments  will  be  reflected 
in  the  opien  interest  published  for  the 
next  business  day.  Adjusting  positions 
otherwise  may  be  unique  to  a  particular 
exchange. 

As  noted  above,  the  Commission  is 
designating  a  field  in  its  reporting 
format  that  may  be  used  by  firms  to 
specify  certain  records  they  submit  as 
changes  or  deletions  to  previously 
transmitted  records.  Rule  17.00(h)  must 
also  be  amended  if  corrections  are  to  be 
made  on  machine-readable  media.  In 
order  to  limit  the  munber  of  paper 
reports  filed  by  firms,  the  Commission 
is  amending  rule  17.00(h)  to  require  that 
corrections  to  previously  filed  reports  be 
submitted  in  machine-readable  form 
using  the  format  specified  in  rule 
17.00(g)  unless  otherwise  authorized  by 
the  Commission  or  its  designee.*'  The 
amended  rule  17.00(h)  requires  that, 
when  deleting  a  record,  fims  supply  all 
information  contained  on  the  previously 
submitted  record  with  a  ”D”  in  the 
eightieth  column.  When  changing  a 
record,  firms  must  supply  the 
information  that  changed  as  well  as  all 
other  information  on  the  record  that  was 
previously  submitted  either  leaving  the 
eightieth  column  blank  or  inserting  a 
“C”.  Commission  staff  will  consider  the 
need  for  additional  means  to  correct 


**  As  with  the  information  provided  under  rule 
17.00(a),  the  Conunission  is  delegating  authority  to 
the  Diref:tor  of  the  Division  of  Economic  Analysis 
to  determine  if  firms  will  be  allowed  to  report  data 
under  rule  17.00(h]  on  hard  copy  forms  or 
printouts.  Rule  17.03  is  being  amended  to  effect  this 
delegation.  I'-i 


errors  in  its  dealings  with  individual 
exchanges  on  issues  related  to  providing 
them  with  large  trader  data. 

E.  Electronic  Transmission  of  Account 
Identification  Information 

Cfommissicm  regulations  require  that 
firms  identify  all  special  accounts  on  a 
CFTC  form  102.  Under  current 
regulations,  initial  identifying 
information  must  be  provided  on  call  by 
the  Commission  when  the  account  is 
first  reported,  and  a  completed  form  102 
must  then  be  filed  within  three  business 
days.  See  61  FR  6310  (February  20, 

1996).  The  Commission  recognized  in 
its  notice  of  proposed  rulemaking  that 
supplying  this  information  was 
burdensome  since  firms  must  submit 
this  form  to  multiple  regulators  for  each 
special  accoimt  they  report.  The 
Commission  noted,  however,  that  two 
exchanges,  the  Chicago  Board  of  Trade 
(CBT)  and  the  Chicago  Mercantile 
Exchange,  have  or  are  in  the  process  of 
providing  means  for  electronic 
transmission  of  this  information.  The 
Commission  requested  comment  on 
either  of  the  exchanges’  approach  or 
other  viable  alternatives  that  might 
reduce  burdens  associated  with 
reporting  this  information.  Two  persons, 
including  the  CBT,  submitted  comments 
concemiim  this  matter. 

The  CBT  recommended  that  the 
Conunission’s  proposed  record  format 
be  altered  to  include  the  name,  address 
and  type  of  newly  reported  accounts. 
This  is  similar  to  the  CBTs  current 
system  for  accoimt  identification 
wherein  reporting  firms  provide  partial 
account  identification  information  on 
two  records  which  are  transmitted 
electronically.  The  CBT  offered  access 
to  its  personal  information  program  that 
insures  the  receipt  of  appropriate  data 
suggesting  this  could  be  us^  as  an 
interim  system  until  programs  for 
submissions  of  electronic  form  102s  are 
fully  operational.  Adoption  of  a  system 
similar  to  that  of  the  CBT  would  save 
processing  costs  for  the  Commission 
since  it  now  receives  similar  limited 
information  by  telephone  or  facsimile 
and  key-enters  the  data.  Commission 
staff  will  more  fully  investigate  the 
operation  of  the  CBT’s  system.  The 
Commission,  however,  will  consider 
changes  to  its  regulations  for  obtaining 
account  identification  information  only 
after  it  begins  collecting  daily  option 
large  trader  data. 

E.  Time  and  Place  for  Filing  Reports 

The  Commission  proposed  amending 
rule  17.02  to  require  that  firms  file  large 
trader  position  reports  earlier  than  is 
currently  required*  In  proposing  this 
amendment,  the  Commission  noted  that 


exchanges  currently  impose  an  eariier 
filing  time  than  the  Commission  and 
that  the  Commission’s  market 
surveillance  program  would  benefit  if 
the  reports  were  received  earher.  To 
align  its  reporting  rules  more  closely 
with  those  of  the  exchanges,  the 
Conunission  proposed  that  all  large 
trader  reports  be  submitted  by  9:00  a.m. 
or  at  sudi  earlier  time  as  spewed  by  an 
exchange  that  is  receiving  data  from  the 
Commission  for  contract  markets  on  that 
exchange.*^ 

Severm  exchanges  commented  about 
time  fiames  for  fifing  large  trader 
reports,  expressing  concern  that,  if  the 
Commission  acts  as  a  central  depository, 
they  continue  to  receive  large  trader 
data  in  a  timely  fashion.  In  meetings  • 
with  Qmimission  staff,  members  of  the 
FIA  questioned  whether  it  was 
appropriate  to  make  it  a  violation  of 
Commission  regulations  if  firms  did  not 
submit  reports  within  earlier  deadlines 
set  by  exchanges. 

Mmy  issues  remain  if  the 
Commissicm  is  to  distribute  large  trader 
data  to  the  exdianges.  Whether  the 
Corrunission  can  supply  data  in  the  time 
fiame  required  by  any  particular 
exchange  can  only  be  answered  after  the 
Commission  begins  testing  data 
transfers.  At  that  time  the  Commission 
and  the  exchanges  can  jointly  determine 
procedures  that  may  be  necessary  to 
ensure  the  timeliness  of  large  trader 
data.  In  view  of  this,  the  (Onunission  is 
amending  its  proposal  to  require  only 
that  data  be  supplied  to  the  Corrunission 
by  9:00  a.m.  Since  there  v/ere  no 
objections  to  this  9:00  a.m.  fifing  time, 
the  Conunission  is  adopting  its  proposal 
as  amended.  This  rule  does  not  preclude 
exchanges’  requiring  their  members  to 
submit  large  trader  data  to  the 
Cfonunission  earlier  so  they  may,  in 
turn,  receive  it  earlier  from  the 
Cfonunission.  The  Commission 
anticipates  that  assuring  the  timeliness 
and  completeness  of  large  trader 
reporting  by  exchange  members  will  be 
a  shared  Commission/exchange 
responsibility  if  exchanges  determine  to 
receive  data  from  the  (fonunission. 

In  addition  to  specifying  the  time  that 
reports  must  be  filed.  Rule  17.02 
specifies  the  location  where  various 
electronic  media  can  be  routinely  filed. 
Currently,  rule  17.02  allows  data  to  be 
submitted  via  dial-up  transmission  only 
at  the  Chicago  Regional  Office,  data  to 
be  submitted  via  magnetic  tape  at  either 
the  New  York  or  (^cago  Region&l 
Office  and  data  to  be  submitted  by 
magnetic  diskette  at  the  Kansas  City, 


'^Tinies  refer  to  eastern  times  for  markets  located 
in  that  time  zone  and  central  time  for  all  other 
markets.  j  o  • 
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Chicago,  or  New  York  Regional  Office. 
Hardware  to  support  these  functions 
must  be  purchas^,  maintained  and 
operated  at  the  appropriate  locations.  In 
tffis  respect,  the  Commission  must 
purchase  new  tape  readers  as  part  of  its 
reengineering  project. 

At  the  current  time,  no  exchanges  or 
firms  routinely  submit  data  on  magnetic 
tape  at  the  New  York  Regional  Office.  In 
view  of  the  costs  involv^,  the 
Commissi(m  has  determined  that  it  will 
not  purchase  a  new  tape  reader  to  allow 
routine  submissions  of  large  trader  data 
on  magnetic  tape  (reel  or  cartridge)  at  its 
New  Yoric  Regional  Office.  Back-up 
facilities  will  be  maintained  in  this 
office  for  such  media  in  the  event  that 
firms  or  exchanges  cannot  transmit  data. 
The  Commission  is  amended  Rule  17.02 
to  reflect  this  determination. 

The  Commission  has  determined  that 
the  Administrative  Procedure  Act,  5 
U.S.C  S53(bKl094),  does  not  require 
notice  of  proposed  rulemaking  and  an 
oppmtunity  few  public  participation  in 
connectiem  with  the  adoption  of  this 
amendment.  In  this  regard,  the 
Commission  notes  that  such  notice  and 
opportunity  for  comment  is  unnecessary 
brause  this  rule  amendment  relates 
solely  to  agency  procedure  or  practice, 
does  not  oitabliw  any  new  obligations 
undm  the  Commodity  Exchange  Act  and 
does  not  affect  the  current  reporting  by 
any  firm.  Mmeover,  the  e^memditure  of 
funds  to  supp<»t  an  unused  method  of 
reporting  w(^d  appear  to  be  contrary  to 
tlm  public  interest  In  any  event,  the 
Commission  wrill  have  equipment 
available  few  ncm-routine  processing  of 
mametic  tape. 

Awhough  this  rule  amendment  is 
being  promulgated  as  a  final  rule,  the 
Commission  nevertheless  will  consider 
comments  from  interested  persons 
ocmceniing  this  amendment  within  60 
days  of  publication  in  the  Federal 
Ragialer.  Conunents  should  be  mailed  to 
the  Conunodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW..  Washington,  D.C 
20581,  attention:  Office  of  the 
Secretariat  or  send  via  E-mail  to 
aecTetariatOcftc.gov  and  should  make 
reference  to  “Option  Large  Trader 
Reports”. 

F.  Other  Exchange  Reporting 

The  Commission  proposed 
amendments  to  rules  16.00  and  16.01 
\mder  which  exchanges  make  reports 
conceqiing  clearing  member  activity 
and  provide  market  statistics.  See  17 
CFR  16.00  and  16.01  (1996).  The 
proposed  amendments  require  that 
excdianges  provide  option  and  futures 
market  settlement  prices  and  option 
delta  factors  by  7:00  a.m.  on  the 


business  day  following  the  report  date 
for  the  data.'*  Currently,  the  ^ta  are  not 
provided  until  3:00  p.m.  of  the  day 
following  the  report  day.  The 
Commission  also  proposed  to  delete  ffie 
requirement  that  exchanges  provide  me 
number  of  options  exercised  and 
assigned  and  the  number  expiring 
imexercised.  Last,  the  Commission 
proposed  that  the  current  practice  of  the 
exchanges  in  providing  information 
concerning  fimt  notice  day  and  last 
trading  day  for  futures  contracts  and 
expiration  date  for  options  contracts  be 
set  forth  as  a  requirement  under  rule 
16.01.  There  were  no  objectioq^  to 
adoption  of  these  proposals.  In  view  of 
this,  the  Commission  is  adopting  the 
amendments  to  rules  16.00  and  16.01  as 
proposed. 

G.  Implementation  Schedule 

As  noted  above,  the  Commission  is  in 
the  process  of  obtaining  new  hardware 
and  reengineering  its  market 
surveillance  software  to  accoimnodate 
the  receipt  and  processing  of  daily 
option  la^e  trader  data,  lliis  involves  a 
lengthy  time  period  durii^  which 
internal  softvrare  requirements  wall  be 
defined  and  the  software  developed  and 
tested.  It  is  only  after  these  tasks  are 
awnpleted  that  the  Commission  can 
begin  receiving  data  firom  firms  on  a 
routine  basis.  Since  the  Commission 
expects  that  its  software  development 
and  internal  testing  wall  be  completed 
by  the  end  of  Septmnber  1997,  it  is 
setting  an  effective  date  of  October  1, 
1997,  for  these  rules.  Howrever,  at  this 
time  the  Commission  carmot  be  certain 
of  this  timetable  for  completitm.  F(w  this 
reason,  the  Crwrunission  may  at  a  later 
date  delay  implementation  of  these 
rules. 

Reporting  firms  must  also  develop 
software  for  the  new  format  spedfi^  in 
Part  17.  Such  software  and  the 
Corrunission’s  software  must  be  jointly 
tested  to  ensure  that  data  can  be 
received  and  processed.  Since  joint 
testing  may  not  begin  until  after  the 
effective  date  of  these  rules  and  since 
firms  must  be  dealt  with  on  an 
individual  basis,  this  process  wall 
require  some  period  of  time  beyond 
October  1, 1997,  before  all  firms  are  in 
compliance  with  the  new  rules.  In  view 
of  this,  imtil  the  testing  is  complete,  the 
Commission  wall  take  no  enforcement 
action  against  a  firm  if  it  is  not  in 
compliance  wdth  the  new  rules  by 
Octe^r  1, 1997,  provided  that  the  firm 
is  making  a  good  faith  effort  to  comply 
wdth  the  new  rules  and,  until  testing  is 
completed,  continues  in  compliance 


'*The  report  date  is  the  busineM  day  to  which 
the  data  pertains. 


wdth  the  reporting  rules  in  effect 
immediately  prior  to  the  adoption  of 
these  new  rules. 

During  this  period  of  testing,  the 
Commission  wdll  continue  to  receive 
weekly  option  large  trader  reports  finm 
the  exchanges.  After  the  Commission  is 
receiving  all  daily  option  large  trader 
reports  from  firms,  it  wdll  imdertake  a 
final  rule  making  concerning  its 
proposed  amendments  to  Part  16  that 
delete  the  requirement  that  exchanges 
provide  such  data.  Since  firms  may  be 
providing  daily  options  large  trader  data 
for  an  exchange  or  all  exchwges  prior 
to  the  effective  data  of  the  amendments 
to  Part  16,  the  Commission  wdll  take  no 
enforcement  action  against  an  exchange 
for  not  providing  weekly  option  large 
trader  date  if  it  makes  a  finding  that 
firms  are  providing  such  data  for 
contract  markets  on  the  exchange.  The 
Conunission  is  delegating  to  the  Director 
of  the  Division  of  Econonuc  Analysis 
the  authority  to  make  the  necessary 
findings  and  detmninations  concerning 
reporting  by  firms. 

m.  Other  Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 

5  U.S.C.  601  et  seq.,  requires  that 
agencies  consider  the  impact  of  these 
rules  on  small  businesses.  The 
Commission  has  previously  determined 
that  large  traders  and  futures 
commission  merchants  are  not  “small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act,  47  FR 18618-18621 
(April  30, 1982).  Thereftne,  the 
Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5.  U.S.C  605(b),  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act  (PRA) 

When  publishing  final  rules,  the 

Paperworii  Reduction  Act  of  1995  (Pub. 
L.  104-13  (May  13, 1995))  imposes 
certain  requirements  on  fedet^  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  In 
compliance  wdth  the  Act,  these  final 
rules  and/or  their  associated 
information  collection  requirements 
inform  the  public  of: 

“(1)  the  reasons  the  infonnatioc  is  planned 
to  be  and/or  has  been  collected;  (2)  the  way 
such  information  is  planned  to  be  and/or  has 
been  used  to  further  the  proper  performance 
of  the  functions  of  the  agency;  (3)  and 
estimate,  to  the  extent  practicable,  of  the 
average  burden  of  the  collection  (together 
with  a  request  that  the  public  direct  to  the 
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agency  any  suggestions  for  reducing  this 
burden);  (4)  whether  responses  to  the 
collection  of  information  are  voluntary, 
required  to  obtain  or  retain  a  benefit,  or 
mandatory;  (5)  the  nature  and  extent  of 
confidentiality  to  be  provided,  if  any;  and  (6) 
the  fact  that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  unless 
it  (fisplays  a  currently  valid  OMB  control 
number.” 

The  Commission  previotisly 
submitted  these  rules  in  proposed  form 
and  their  associated  information 
collection  reqwrements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  these  rules  on  November  26, 1996, 
and  assigned  OMB  control  number 
3038-0009  to  the  rules.  The  burden 
associated  with  the  entire  collection, 
including  these  final  rules,  is  as  follows: 

Average  burden  hours  per  response: 
0.3607. 

Number  of  Respondents:  6181 . 

Frequency  of  response:  Daily. 

The  bmden  associated  with  these 
specific  final  rules,  is  as  follows: 

I  Average  burden  hours  per  response: 
i,  .3264. 

Number  of  Respondents:  585 . 

Frequency  of  response:  Dedly. 

[Persons  wishing  to  comment  on  the 
information  requi^  by  these  final  rules 
should  contact  the  Dedi;  Officer,  CFTC, 
Office  of  Management  and  Budget, 

Room  10202,  I^OB,  Washington,  DC 
I  20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  the  CFTC 
Clearance  Officer,  1155  21st  Street,  NW, 
Washington.  DC  20581,  (202)  418-5160. 

List  of  Subjects 
17  CFR  Parti 

Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  15 

Brokers,  Reporting  and  recordkeeping 
reqriirements. 

17  CFR  Part  16 

I-  Commodity  fuUuos,  Repenting  and 
{'  recordkeeping  requirements. 

[  17  CFR  Part  17 

Brokers,  Commodity  futures. 
Reporting  and  recordkeepii^ 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contain^  in 
I  the  Commodity  Exchange  Act  (Act)  and, 

I  in  particular,  sections  4g.  4i.  5  and  8a 
of  the  Act,  7  U.S.C.  6g,  6i,  7  and  12a 
(1994),  the  Commission  hereby  amends 
chapter  I  of  title  If  of  the  Code  pf 
Federal  Regulations  as  follows:^*  , _  T - 


PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2,  2a,  4, 4a,  6, 6a,  6b, 

6c,  6d,  6f,  68,  6h,  6i,  6k,  6l,  6m,  6n,  6o,  7. 

7a,  7b,  8. 9. 12, 12a.  13a,  13a-l.  16, 16a,  19, 
21,  and  24,  unless  otherwise  noted. 

2.  Section  1.31  is  amended  by  revising 
paragraphs  (c)(l)(iii)  and  (c)(3)  to  read 
as  follows: 

§  1.31  Books  and  records;  keeping  and 
inspection. 

*  *  *  *  « 

(c)*  •  * 

(!)•  *  * 

(iii)  If  the  records  are  preserved  on 
optical  disk,  facilities  for  immediately 
producing  complete,  acemrate  and  easily 
readable  hard  copies  of  the  records  and 
the  means  to  provide,  immediately  upon 
request,  any  Commission  or  Department 
of  justice  representative  with  copies  of 
the  records  on  Commission  compatible 
machine-readable  media  as  defined  in 
§  15.00(1)(1)  of  this  chapter. 
***** 

(3)  Be  ready  at  all  times  to  provide, 
and  immediately  provide  at  the  expense 
of  the  person  required  to  keep  such 
records,  any  hard  copy  or  facsimile 
enlargement  of  such  records,  and  for 
records  stored  on  optical  disk,  copies  of 
such  records  on  approved  machine- 
readable  media  as  defined  in 
§  15.00(1)(1)  of  this  chapter  which  any 
representative  of  the  Commission  or 
U.S.  Department  of  Justice  may  request. 
Records  on  machine-readable  media 
must  use  a  format  and  coding  structure 
specified  in  the  request;  and 
***** 

PART  15-AEPORTS— GENERAL 
PROVISIONS 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2, 4,  5, 6a.  6c(a)— (d), 
6f,  6g,  6i.  6k,  6m.  6n,  7, 9, 12a.  19  and  21; 

5  U.S.C  552  and  552(b). 

4.  Section  15.00  is  amended  by 
revising  paragraphs  (b)  and  (1)  to  read 
as  follows: 

§15.00  Definitions  of  terms  used  in  parts 
IS  to  21  of  this  chapter. 
***** 

(b)  Reportable  position  means: 

(1)  For  reports  specified  in  Parts  17, 
18  and  §  19.00(a)(2)  and  (a)(3)  of  this 
chapter  any  open  contract  position  that 
at  the  close  of  the  market  on  any 
business  day  equals  or  exceeds  the 
quantity  specified  in  §  15.03  of  this  part 
„  in  either. 


(1)  Any  one  futrue  of  any  commodity 
on  any  one  contract  market,  excluding 
future  contracts  against  which  notices  of 
delivery  have  been  stopped  by  a  trader 
or  issu^  by  the  clearing  organization  of 
a  contract  market;  or 

(ii)  Long  or  short  put  or  call  options 
that  exercise  into  the  same  future  of  any 
commodity  on  any  one  contract  maricet. 

(2)  For  tne  purposes  of  reports 
specified  in  §  19.00(a)(1)  of  this  chapter, 
any  combined  futures  and  futiues- 
equivalent  option  open  contract 
position  as  defined  in  part  150  of  this 
chapter  in  any  one  month  or  in  all 
months  combined,  either  net  long  or  net 
short  in  any  commodity  on  any  one 
contract  market,  excluding  futures 
positions  against  which  notices  of 
delivery  have  been  stopped  by  a  trader 
or  issu^  by  the  clearing  organization  of 
a  contract  market,  whid^  at  the  close  of 
the  market  on  the  last  business  day  of 
the  week  exceeds  the  net  quantity  limit 
in  spot,  single  or  in  all-months  fixed  in 
§  150.2  of  this  chapter  for  the  particular 
commodity  and  contract  market 
***** 

(1)  Compatible  data  processing 
media.  This  term  means  data  processing 
media  approved  by  the  Commission  or 
its  designee.  The  Commission  hereby 
delegates,  imtil  the  Commission  orders 
other-wise,  the  authority  to  approve 
data  processing  media  for  data 
submissions  to  the  Executive  Director  to 
be  exercised  by  such  Directs  or  by  such 
other  employee  or  employees  of  such 
Director  as  designated  from  time  to  time 
by  the  Director.  The  Executive  Director 
may  submit  to  the  Commission  for  its 
consideration  any  matter  which  has 
been  delegated  in  this  paragraph. 
Nothing  in  this  paragraph  prohibits  the 
Commission,  at  its  election,  frnm 
exercising  the  authority  delegated  in 
this  paragraph. 

PARTS  16— REPORTS  BY  CONTRACT 
MARKETS 

5.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Audiority:  7  U.S.C  6a,  6c.  6g,  6i,  7  and 
12A. 

6.  Section  16.00  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§16.00  Claaring  member  reports. 

.  (a)*  ‘  * 

(5)  For  futures,  the  quantity  of  the 
commodity  for  which  delivery  notices 
have  been  issued  by  the  clearing 
organization  of  the  contract  market  and 
the  qxiantity  for  which  notices  have 
been  stopp^  during  the  day  covered  by 
the  report..  .  _  .  . -i,.j  j  , 

*  *  *  •  I  .  *- 
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7.  Section  16.01  is  amended  by 
revising  the  heading,  removing 
paragraphs  (a)(5)  and  (a)(6)  and 
redesignating  paragraph  (a)(7)  as  (a)(5); 
by  redesignating  paragraph  (c)  as 
paragraph  (b)(3);  and  by  adding  a  new 
paragraph  (c)  and  revising  paragraph  (d) 
to  read  as  follows: 

1 16.01  Trading  volume,  open  contracts, 
prices  and  critical  dates. 
***** 

(c)  Critical  dates.  Each  contract 
market  shall  report  to  the  Commission 
for  each  futures  contract  the  first  notice 
date  and  the  last  trading  date  and  for 
each  option  contract  the  expiration  date 
in  accordance  with  paragraph  (d)  of  this 
section. 

(d)  Reports  to  the  Commission.  Unless 
otherwise  approved  by  the  Commission 
or  its  designee,  contract  markets  shall 
submit  the  information  specified  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
as  follows: 

(1)  Using  a  format  and  coding 
structure  approved  in  writing  by  the 
Commission  or  its  designee  in  both 
hard-copy  form  and  on  compatible  data 
processing  media; 

(2)  When  each  such  form  of  the  data 
is  first  available  but  not  later  than  7:00 
a.m.  on  the  business  day  following  the 
day  to  which  the  information  pertains 
for  the  delta  factor  and  settlement  price 
and  not  later  than  3:00  p.m.  for  the 
remainder  of  the  information;  and 

(3)  Except  for  dial-up  data 
transmission,  at  the  regional  office  of 
the  Commission  having  local 
jurisdiction  with  respect  to  such 
contract  market. 

8.  Section  16.06  is  revised  to  read  as 
follows: 

f  16.06  Errors  or  omissions. 

Contract  mailcets  shall  file  with  the 
Commission  on  compatible  data 
processing  media  using  a  format  and 
coding  structure  approved  by  the 
Commission  or  its  designee,  corrections 
to  errors  or  omissions  in  data  previously 
filed  with  the  Commission  pursuant  to 
§$  16.00  and  16.01. 

9.  Section  16.07  is  revised  to  read  as 
follows: 

f  16.07  Dalsgalton  of  authority  to  the 
Mrsclor  of  the  Division  of  Economic 
Analysis  and  the  Exacutivs  Director. 

The  Commission  hereby  delegates, 
imtil  the  Commission  orders  otherwise, 
the  authority  set  forth  in  par^raph  (a) 


of  this  section  to  the  Director  of  the 
Division  of  Economic  Analysis  and  the 
authority  set  forth  in  paragraph  (b)  of 
this  section  to  the  Executive  Director  to 
be  exercised  by  such  director  or  by  such 
other  employee  or  employees  of  such 
director  as  may  be  designated  fiom  time 
to  time  by  the  director.  The  Director  of 
the  Division  of  Economic  Analysis  or 
the  Executive  Director  may  submit  to 
the  Conunission  for  its  consideration 
any  matter  which  has  been  delegated  in 
this  paragraph.  Nothing  in  this 
paragraph  prohibits  the  Commission,  at 
its  election,  firom  exercising  the 
authority  delegated  in  this  paragraph. 

(a)  Purauant  to  §§  16.00(1^  and 
16.01(d),  the  authority  to  determine 
whether  contract  markets  must  submit 
data  in  machine-readable  form  or  hard¬ 
copy  or  both,  and  the  time  and 
Commission  office  at  which  such  data 
may  be  submitted  where  the  director 
determines  that  a  contract  market  is 
unable  to  meet  the  requirements  set 
forth  in  the  regulations. 

(b)  Pvirsuant  to  §§  16.00(b)(1), 
16.01(d)(1),  and  16.06,  the  authority  to 
approve  the  fonnat  and  coding  structure 
us^  by  contract  markets. 

PART  17-~REPORTS  BY  FUTURES 
COMMISSION  MERCHANTS, 

MEMBERS  OF  CONTRACT  MARKETS 
AND  FOREIGN  BROKERS 

11.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  7  U.S.C.  6a,  6c,  6d,  6f,  6g,  68, 

7  and  12a  unless  otherwise  noted. 

12.  Section  17.00  is  amended  by 
revising  paragraphs  (a),  (d),  (e),  and  (g) 
to  read  as  follows: 

S  17.00  Information  to  be  furnished  by 
futures  commiseion  merchants,  clearing 
members  and  foreign  brokers. 

(a)  Special  Accounts — Reportable 
futures  and  options  positions,  delivery 
notices  and  exchanges  of  futures  for 
cash.  Each  futures  commission 
merchant,  clearing  member  and  foreign 
broker  shall  submit  a  report  to  the 
Commission  for  each  business  day  with 
respect  to  all  special  accoimts  carried  by 
the  futures  commission  merchant, 
clearing  member  or  foreign  broker, 
except  for  accounts  carried  on  the  books 
of  another  futures  commission  merchant 
on  a  fiiUy-disclosed  basis.  Except  as 
otherwise  authorized  by  the 
Commission  or  its  designee,  such  report 
shall  be  made  on  compatible  data 

Record  Layout 


processing  media  in  accordance  with 
the  format  and  coding  provisions  set 
forth  in  paragraph  (g)  of  this  section. 

The  report  shall  show  each  futures 
position,  separately  for  each  contract 
market  and  for  each  future,  and  each  put 
and  call  options  position  separately  for 
each  contract  market,  expiration  and 
strike  price  in  each  special  accoimt  as 
of  the  close  of  market  on  the  day 
covered  by  the  report  and,  in  addition, 
the  quantity  of  exchanges  of  futures  for 
physicals  and  the  number  of  delivery 
notices  issued  for  each  such  accoimt  by 
the  clearing  organization  of  a  contract 
market  and  the  number  stopped  by  the 
accoimt. 

(2)  A  report  covering  the  first  day 
upon  which  a  special  account  is  no 
longer  reportable  shall  also  be  filed 
showing  the  information  specified  in 
paragraph  (a)(1)  of  this  section. 

*****  y 

(d)  Net  positions.  Futures  commission 
merchants,  clearing  members  and 
foreign  brokers  shall  report  positions  net 
long  or  short  in  each  future  of  a 
commodity  and  each  strike  price  of  a 
put  or  call  option  for  each  expiration 
month  in  all  special  accounts,  except  as 
specified  in  paragraph  (e)  of  this 
section. 

(e)  Gross  positions.  In  the  following 
cases,  the  futures  commission  merchant, 
clearing  member  or  foreign  broker  shall 
report  gross  long  and  short  positions  in 
each  future  of  a  commodity  and  each 
strike  price  oT  a  put  or  call  option  for 
each  expiration  month  in  all  special 
accounts: 

(1)  Positions  which  are  reported  to  an 
exchange  or  the  clearinghouse  of  an 
exchange  on  a  gross  basis,  which  the 
exchange  uses  for  calculating  total  open 
interest  in  a  commodity; 

(2)  Positions  in  accounts  owned  or 
held  jointly  with  another  person  or 
persons; 

(3)  Positions  in  multiple  accounts 
subject  to  trading  control  by  the  same 
trader;  and 

(4)  Positions  in  omnibus  accounts. 

***** 

(g)  Media  and  file  characteristics.  (1) 
Except  as  otherwise  approved  by  the 
Commission  or  its  designee,  all  required 
records  shall  be  sulmiitted  together  in  a 
single  file.  Each  record  will  be  80 
characters  long.  The  specific  record 
format  is  shown  in  the  table  below: 


Beginning  column 


Length  Type’ 


Name 
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6  .. 

8  .. 
20 
28 

30 

31 
36 
44 

51 

52 
59 
66 
71 

79 

80 


Record  Layout— Continued 


Beginning  column 


Length 

Type’ 

Name 

2 

Reserved. 

12 

AN 

Account  Number. 

8 

AN 

Report  Date. 

2 

AN 

Exchange  Code. 

1 

AN 

Put  or  CaH. 

5 

AN 

Commodity  Code  (1). 

8 

AN 

Expiration  Date  (1). 

7 

S 

Sti^e  Price. 

1 

AN 

Exercise  Style. 

IHI 

N 

Long— Buy— Stopped. 

N 

Short— Sell — Issued. 

AN 

ComtTKxMy  Code  (2). 

8 

AN 

Expiration  Date  (2). 

2 

Reserved. 

1 

AN 

Record  Type. 

'  AN — Alpha — numeric,  N — Numeric,  S — Signed  numeric. 


(2)  Field  definitions  are  as  follows: 

(i)  Report  Type.  This  report  format 
will  be  used  to  report  three  types  of 
data:  long  and  short  futures  and  options 
positions,  futures  delivery  notices 
issued  and  stopped,  and  exchanges  of 
futures  for  physicals  bought  and  sold. 
Valid  values  for  the  report  type  are  "RP” 
for  reporting  positions,  “DN”  for 
reporting  notices,  and  “EP”  for 
reporting  exchanges  of  futures  for 
physicals. 

Reporting  Firm.  The  clearing 
member  number  assigned  by  an 
exchange  or  clearing  house  to  identify 
reporting  firms.  If  a  firm  is  not  a  clearing 
member,  a  three-character  alpha¬ 
numeric  identifier  assigned  by  the 
Commission. 

(iii)  Account  Number.  A  unique 
identifier  assigned  by  the  reporting  firm 
to  each  special  account  The  field  is  zero 
filled  with  accoimt  number  right- 
justified.  Assignment  of  the  account 
number  is  subject  to  the  provisions  of 
§§  17.00  (b)  and  (c)  and  17.01(a). 

iv.  Report  Date.  The  format  is 
YYYYMMDD,  where  YYYY  is  the  year, 
MM  is  the  month,  and  DD  is  the  day  of 
the  month. 

(v)  Exchange.  This  is  a  two-character 
field  used  to  identify  the  exchange  on 
which  a  position  is  held.  Valid  values 
are  as  follows: 

01  Chicago  Board  of  Trade 
02  Chicago  Mercantile  Exchange 
03  MidAmerica  Commodity  Exi±ange 
06  Coffee,  Sugar  and  Cocoa  Exchange 
07  Comex  Division  of  NYMEX 
08  Kansas  Qty  Board  of  Trade 
09  Minneapolis  Grain  Exchange 
10  Philadelphia  Board  of  Trade 
12  New  Yon:  Mercantile  Exchange 
.  13  New  York  Cotton  Exchange 

*  15  New  York  Futures  Exchai^e 

I  (vi)  Valid  values  for  this  field  are  “C” 
for  a  call  option  and ‘T”  for  a  put 
option.  For  futures,  the  field  is  blank. 


(vii)  Commodity  (1).  An  exchange- 
assigned  commodity  code  for  the  fotures 
or  options  contract. 

(viii)  Expiration  Date  (1).  The  date 
format  is  YYYYMMDD  and  represents 
the  expiration  date  or  delivery  date  of 
the  reported  futures  or  options  contract 
For  date-specific  instruments  such  as 
flexible  products,  the  full  date  must  be 
reported.  For  other  options  and  futures, 
this  field  is  used  to  report  the  expiration 
year  and  month  for  an  options  contract 
or  a  delivery  year  and  month  for  a 
futures  contract  The  day  portion  of  the 
field  for  these  contracts  contains  spaces. 

(ix)  Strike  Price.  This  is  a  signed 
numeric  field  for  reporting  options 
strike  prices.  The  sbike  prices  should  be 
right-justified  and  the  field  zero-filled. 
Strike  prices  must  be  reported  in  the 
same  formats  that  are  used  by  an 
exchange.  For  futures,  the  field  is  left 
blank 

(x)  Exercise  Style.  Valid  values  for  this 
field  are  “A”  for  American  style 
options,  i.e.,  those  that  can  be  exercised 
at  any  time  during  the  life  of  the 
options;  and  “E”  for  European,  i.e.. 
those  that  can  be  exercised  only  at  the 
end  of  an  option's  life.  This  field  is 
required  oidy  for  flexible  instruments  or 
as  otherwise  specified  by  the 
Commission. 

(xi)  Long-Buy-Stopped  (Short-Sell- 
Issued).  When  report  type  is  “RP”, 
report  long  (short)  positions  open  at  the 
end  of  a  trading  day.  When  report  is 
"DN”,  report  delivery  notices  stopped 
(issued)  on  behalf  of  the  account  When 
report  type  is  “EP”,  report  purchases 
(s^es)  of  futures  for  cash  for  the 
account  Report  all  information  in 
contracts.  Position  data  are  reported  on 
a  net  or  gross  basis  in  accordance  with 
paragraphs  (e)  and  (d)  of  this  section. 

(xii)  Ckunmodity  (2).  The  exchange 
assigned  commodity  code  for  a  futures 
contract  or  other  instrument  that  a 


position  is  exercised  into  fiom  a  date- 
specific  or  flexible  option. 

(xiii)  Expiration  Date  (2).  Similar  to 
other  ^tes,  the  format  is  YYYYMMDD 
and  represents  the  expiration  date  or 
delivery  month  and  year  of  the  future  or 
other  instrument  that  a  position  is 
exercised  into  from  a  date-specific  or 
flexible  option. 

(xiv)  Record  Type  (1).  Record  type  is 
used  to  correct  errors  or  delete  records 
that  have  previously  been  submitted. 
Valid  values  are  "A”,  "C”,  “D”  or 
"blank”.  An  A  or  “blank”  is  used  in  thin 
field  for  all  new  records.  If  the  record 
corrects  information  for  a  previously 
provided  record,  this  field  must  contain 
a  “C”  or  "blank”  and  the  record  must 
contain  all  information  on  the 
previously  transmitted  record.  If  the  * 

record  deletes  information  on  a 
previously  provided  record,  this  field 
must  contain  a  "D”  and  all  information 
on  the  previously  transmitted  record. 

*  •  •  *  • 

12.  Section  17.02  is  amended  by 
revising  paragraph  (a)  as  foUows: 

§17.02  Place  and  time  of  filing  reports. 
***** 

(a)  For  data  submitted  on  compatible 
data  processing  media: 

(1)  At  the  Chicago  Regional  Office  for 
dial-up  data  transmission  or  magnetic 
tape;  and  at  the  Chicago,  New  Yori:  or 
Kansas  City  Regional  Office  for 
magnetic  diskettes. 

(2)  Not  later  than  9  a.m.  on  the 
business  day  following  that  to  which  the 
information  pertains. 
***** 

13.  Section  17.03  is  revised  to  read  as 
follows: 
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§  17.03  Delegation  of  authority  to  the 
Director  of  the  Division  of  Economic 
Analysis  and  to  the  Executive  Director. 

The  Conunission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section  to  die  Director  of 
the  Division  of  Economic  Analysis  and 
the  authority  set  forth  in  paragraph  (c) 
of  this  section  to  the  Executive  Director 
to  be  exercised  by  such  Director  or  by 
such  other  employee  or  employees  of 
such  Director  as  designated  from  tinie  to 
time  by  the  Director.  The  Director  of  the 
Division  of  Economic  Analysis  or  the 
Executive  Director  may  submit  to  the 
Commission  for  its  consideration  any 
matter  which  has  been  delegated  in  this 
paragraph.  Nothing  in  this  paragraph 
prohibits  the  Commission,  at  its 
election,  from  exercising  the  authority 
delegated  in  this  paragraph. 

(a)  Pursuant  to  §§  17.00  (a)  and  (h), 
the  authority  to  determine  whether 
futures  commission  merchants,  clearing 
members  and  foreign  brokers  can  report 
the  information  required  under  Rule 
17.00(a)  and  Rule  17.00(h)  on  series  '01 
forms  or  updated  Commission  supplied 
computer  printouts  upon  a 
determination  by  the  Director  that  such 
person  technologically  is  unable  to 
provide  such  information  on  compatible 
data  processing  media. 

(b)  Pursuant  to  §  17.02,  the  authority 
to  instruct  and/or  to  approve  the  time 
and  Commission  office  at  which  the 
information  required  under  Rules  17.00 
and  17.01  must  be  submitted  by  futures 
commission  merchants,  clearing 
members  and  foreign  brokers  provided 
fhat  such  persons  are  unable  to  meet  the 
requirements  set  forth  in  §  17.01;  and 

(c)  Pursuant  to  §  17.00(a),  the 
authority  to  approve  a  format  and 
coding  structure  other  than  that  set  forth 
in  §17.00^). 

14.  Section  17.04  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

1 17.04  Reporting  omnibus  accounts  to 
the  carrying  futures  conunission  merchant 
or  foreign  broker. 

(a)  Any  futures  commission  merchant, 
clearing  member  or  foreign  broker  who 
establishes  an  omnibus  accoimt  with 
another  futures  commission  merchant  or 
foreign  broker  shall  report  to  that 
futures  commission  merchant  or  foreign 
broker  the  total  open  long  positions  and 
the  total  open  short  positions  in  each 
future  of  a  commodity  and,  for 
commodity  options  transactions,  the 
total  open  long  put  options,  the  total 
open  short  put  options,  the  total  open 
long  call  options,  and  the  total  open 
short  call  options  for  each  commodity 


options  expiration  date  and  each  strike 
price  in  such  account  at  the  close  of 
trading  each  day.  The  information 
required  by  this  section  shall  be 
reported  in  sufficient  time  to  enable  the 
futures  commission  merchant  or  foreign 
broker  with  whom  the  omnibus  account 
is  established  to  comply  with  part  17  of 
these  regulations  and  reporting 
requirements  established  by  the  contract 
markets. 

(b)  In  determining  open  long  and 
open  short  futures  positions,  and  open 
piuchased  long  and  open  granted  short 
option  positions,  in  an  omnibus  account 
for  purposes  of  complying  with 
§  17.00(f),  §  1.37(b)  and  §  1.58  of  this 
chapter,  a  futures  commission 
merchant,  clearing  member  or  foreign 
broker  shall  total  the  open  long 
positions  of  all  traders  and  the  open 
short  positions  of  all  traders  in  each 
future  of  a  commodity  aqd>  for 
commodity  options  transactions,  shall 
total  the  open  long  put  options,  the 
open  short  put  options,  the  open  long 
call  options,  and  the  open  short  calP 
options  of  all  traders  for  each 
commodity  option  expiration  date  and 
each  strike  price.  The  futmes 
commission  merchant,  clearing  member 
or  foreign  broker  shall,  if  both  open  long 
and  short  positions  in  the  same  future 
are  carried  for  the  same  trader,  compute 
open  long  or  open  short  futures 
positions  as  instructed  below. 
***** 

Issued  in  Washington,  DC.,  April  25, 1997, 
by  the  Conunission. 

Jean  A.  Webb, 

Secretary  of  the  Ckunmission. 

[FR  Doc.  97-11396  Filed  5-1-97;  8:45  am) 
BILUNQ  CODE  6361-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

Danzer  Zones  and  Restricted  Areas 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  on  April  10, 1997,  (62  FR 
17550-17559).  The  original  doctiment 
contained  several  errors  which  are 
corrected  and  §  334.1110  was 
inadvertently  amended.  This  document 
removes  that  amendment. 

EFFECnVE  DATE:  May  12, 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  Eppard,  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Corps  published  a  final  rule  in 
the  August  27, 1996  Federal  Register 
(61  FR  43969)  which  amended 

§  334.1110,  and  in  the  final  rule  (62  FR 
17550-17559)  published  in  the  Federal 
Register  on  April  10, 1997,  we 
inadvertently  made  similar  changes  to 
§  334.1110.  This  correction  removes  the 
amendment  made  on  April  10, 1997. 

§334.1110  [Corrected] 

On  page  17558,  in  the  first  column, 
remove  amendatory  instruction  #78  and 
the  amendments  to  §  334.1110. 

2.  In  addition,  we  are  making  the 
following  corrections: 

§  334.31 0  [Corrected] 

On  page  17553,  in  the  first  column,  in 
paragraph  (b)(2)  of  §  334.310  in  the 
second  line,  the  reference  to  “within 
300  years  of  any  naval  vessel”  is 
corrected  to  read  “within  300  yards  of 
any  naval  vessel”. 

§334.670  [Corrected] 

On  page  17555,  in  the  first  column,  in 
paragraph  (b)(2)  of  §  334.670,  in  the 
seventh  line,  correct  “warming”  to  read 
“warning”. 

§334.730  [Correctetq 

On  page  17555,  in  the  center  column, 
in  paragraph  (b)(2)  of  §  334.730,  in  the 
fourth  line,  correct  “Infracostal”  to  read 
“Intracoastal”. 

§334.750  [Corrected] 

On  page  17555,  in  the  third  column, 
in  paragraph  (b)(1)  of  §  334.750,  in  the 
first  line,  capitalize  the  “N”  in  the  word 
“No”. 

§334.960  [Corrected] 

On  page  17557,  in  the  first  column,  in 
paragraph  (b)(4)  of  §  334.960,  correct  the 
sentence  by  inserting  the  word  "area”, 
between  the  words  “the”  and 
“immediately”. 

§334.1410  [Corrected] 

On  page  17559,  in  the  center  column, 
in  paragraph  (b)(1)  of  §  334.1410,  correct 
the  sentence  by  inserting  the  word  “of’ 
between  “display”  and  “signals”. 

§334.1450  [Corrected] 

On  p€ige  17559,  in  the  center  column, 
in  p>aragraph  (b)(1)  of  §  334.1450,  in  the 
ei^th  line,  correct  the  word  “with”  to 
read  “within”. 

Dated:  April  23, 1997. 

For  The  Commander. 
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Approved; 

Charlei  M.  Heas, 

Chief,  Operations.  Constniction  and 
Readiness  Division.  Directorate  of  Civil 
WoAs. 

[FR  Doc.  97-11394  Filed  5-1-97;  8:45  am] 
BaXMQ  CODE  3710-«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  R  Dochel  No.  NJ2e-4-16S.  FRL- 
561V8I 

Approval  and  Promulgation  of 
Implomentadon  Plans;  New  Jersey; 
Consuiner  arid  CorrmiMcial  ProdiMls 
Rule 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  announcing  the 
approval  of  a  revision  to  the  New  [mrsey 
State  Implementation  Plm  (SIP)  fm  the 
attainment  and  maintenance  of  the 
national  ambient  air  quality  standards 
for  Ozone.  The  SIP  revision  was 
submitted  by  the  New  Jers^ 

Department  of  Environmental  Protection 
and  consists  of  the  adopted  new  rule 
Subchapter  24,  "Control  and  Prohibition 
of  VolatUe  Organic  Compounds  (VOCs) 
from  Consumer  and  Commercial 
Produf:ts,”  which  establishes  limits  on 
the  amount  of  VOCs  contained  in 
certain  consumer  and  commercial 
products.  The  intended  effect  is  to 
reduce  the  emission  of  VOCs  released  to 
the  atmosphere  which  will  assist  in 
attaining  the  health  based  ozone  air 
quality  standard. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  Jime  2, 1997. 

ADDRESSES:  Copies  of  New  Jersey’s 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  Yori:  10007-1866. 

New  Jersey  Department  of 
Environmental  Protection,  Office  of  Air 
Quality  Management,  Bureau  of  Air 
Pollution  Control,  401  East  State  Street, 
CN027,  Trenton,  New  Jersey  08625. 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102),  401  M  Street, 
S.W.,  Washington,  D.C.  20460. 

FOR  FURTHER  MFORMATION  CONTACT:  Kirk 
J.  Viiehet,  Environmental  Engineer,  Air 
Pr(^;rams  Branch,  Environmental 
Protection  Agency,  290  Broadway,  25th 


Floor,  New  York,  New  York  10007- 
1866,  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION:  On 
Janu^  21. 1997  (62  FR  2984)  EPA 
published,  in  the  Federal  Register,  a 
proposed  approval  of  a  request  by  the 
State  of  New  Jersey  to  reviM  its  State 
Implementation  Plan  (SIP)  for  ozone. 
This  revision  to  the  New  Jersey  Ozone 
SIP  added  Subchapter  24,  “Control  and 
Prohibition  of  Volatile  Organic 
Compounds  from  Consumer  and 
Commercial  Products,"  of  New  Jersey 
Administrative  Code  (N.J.A.C)  of  7:27- 
24.  This  new  rule  vms  adopted  by  New 
Jersey  on  October  3, 1995  and  be(»me 
effoctive  upKm  public^on  in  the  New 
Jersey  Register  on  November  6, 1995. 

Tlie  revisioiu  and  rationale  for  EPA’s 
approval  and  rulemaking  actioiu  wme 
explained  in  the  January  21. 1997 
proposal  and  will  not  be  restated  here. 
The  reader  is  referred  to  the  proposal  for 
a  detailed  explanation  of  New  Jmsey's 
SIP  revision.  In  response  to  EPA’s 
proposed  approval  of  New  Jnsey’s  SR* 
revision,  no  comments  were  received. 

Conclusion 

EPA  is  approving  the  adoption  of  new 
rule  Subchapter  24,  "Control  and 
Prohibition  of  Volatile  Organic 
Compounds  from  Consiuner  and 
Commercial  Products”  into  the  New 
Jersey  SIP  for  the  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  for  Ozone. 

Nothing  in  this  action  should  be 
construed  as  permitting  tx  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 
Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Regulatory  Flexilnlity  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  die  impact  of  any  proposed  or 
final  rule  on  sm^  entities.  5  U.S.C.  603 


and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  signifirant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Sn*  approvals  under  section  110  and 
subchaptw  I,  part  D  of  the  Clean  Air  Act 
(Act)  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the  federal 
sn*  approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affscted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  anal3^  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 

7410(aX2). 

Unfimded  Mmdales 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  propos^  or  final  rule 
that  inidudes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  govwmnents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
eflfective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
infrMming  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  eithn  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federd  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govermnents,  or  to  the  private  sector, 
result  from  this  action. 

Submiasion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
&iforcemmit  Fairness  Act  of  1996,  EPA 
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submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

(t 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  Judy  1, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  . 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  April  7, 1997. 

William  J.  Muszyiiski, 

Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Relations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 

continues  to  read  as  follows:  < 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(62)  to  read  as 
follows: 

§  52.1570  Identification  of  plan. 
**.*** 


(c)*  *  * 

(62)  Revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  ozone 
concerning  the  control  of  volatile 
organic  compoimds  fi'om  consumer  and 
commercial  products,  dated  January  25, 
1996  submitted  by  the  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP). 

(i)  Incorporation  by  reference. 

(A)  Title  7,  Chapter  27,  Subchapter 
24,  of  the  New  Jersey  Administrative 
Code  entitled  “Control  and  Prohibition 
of  Volatile  Organic  Compounds  fiom 
Consumer  and  Commercial  Products’ 
effective  November  6, 1995. 

(ii)  Additional  material. 

(A)  January  25, 1996  letter  fit)m 
Robert  C.  Shinn,  Jr.,  NJDEP,  to  Jeanne 
M.  Fox,  EPA,  requesting  EPA  approval 
of  Subchapter  24. 

3.  In  52.1605  the  table  is  amended  by 
.adding  a  new  entry  for  Subchapter  24 
imder  the  heading  “Title  7,  Chapter  27” 
to  the  table  in  numerical  order  to  read 
as  follows:  • 


§  52.1605  EPA— approved  New  Jersey  reguiatioiis. 


State  regulation  State  effective  date  EPA  approved  date  ^  Comments 


Title  7,  Chapter  27 

'  t 

Subchapter  24,  “Control  arxJ  Prohibition  of  Volatile  Organic  Com-  Nov.  6,  1995  .  May  2,  1997  66  FR. 

pounds  from  Consumer  and  Commercial  Products”. 


[FR  Doc.  97-11488  Filed  5-1-97;  8:45  am] 
BILLING  CODE  65a»-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[LA-38-1-7322;  FRL-6814-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Louisiana; 

Approval  of  the  Maintenance  Plan  for 
Calcasieu  Parish;  Redesignation  of 
Calcasieu  Parish  to  Attainment  for 
Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  On  February  6, 1997,  EPA 
published  a  notice  of  proposed 
rulemaking  discussing  its  decision  to 
approve  a  revision  to  the  Louisiana 


State  Implementation  Plan  (SIP)  to 
redesignate  Calcasieu  Parish  to 
attainment  for  ozone.  See  Federal 
Register  (62  FR  5555).  No  adverse 
comments  were  received  during  the  30- 
day  comment  period.  This  nile  finalizes 
EPA’s  decision  to  approve  the 
redesignation  of  Calcasieu  Parish, 
Louisiana  to  attainment  for  orone. 
EFFECTIVE  DATE:  This  action  is  effective 
on  June  2, 1997. 

ADDRESSES;  Copies  of  the  State’s  request 
and  other  information  relevant  to  this 
action  are  available  for  inspection 
during  normal  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  Suite  700, 
D^las,  Texas  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street, 
S.W..  Washington,  D.C.  20460. 
Louisiana  Department  of  Environmental 
Qiiality,  Office  of  Air  Quality,  7290 


Bluebonnet  Boulevard,  Baton  Rouge, 

Louisiana  70810. 

Anyone  wishing  to  review  this 
document  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cote,  Air  Plaiming  Section  (6PD- 
L),  Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  D^las, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION:  The 
specific  rationale  EPA  used  to  approve 
the  redesignation  of  Calcasieu  Parish  to 
attainment  for  ozone  was  explained  in 
the  proposed  rulemaking  and  will  not 
be  restated  here.  This  rule  announces 
EPA’s  final  action  regarding  approval  of 
the  redesignation  request. 

1.  Final  Rulemaking  Action 

In  this  fi.ial  action  EPA  is 
promulgating  a  revision  to  the  Louisiana 
SIP  and  the  Code  of  Federal 
Regulations,  parts  52  and  81,  to 
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redesignate  the  Calcasieu  Parish  to 
attainment  for  ozone.  This  redesignation 
request  was  submitted  by  the  Governor 
to  EPA  by  letter  dated  December  20, 

1995. 

Nothing  in  this  action  shoxild  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

n.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995,  memorandvun  from  Mary  Nidiols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  frum  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 

)  impact  of  any. proposed  or 
sm^  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  bminesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Clean  Air 
Act  (Act)  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  natiure  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 

7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfynded  , 
Mandates  Reform  Adt  of  199^,^'^fg^4d' 


assessing  the 
final  rule  on 


into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
loc^,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
milhon  or  more.  Under  section  205, 

EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
indude  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milhon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  locd,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congjress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  SmaU  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  reqviired  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  ComptroUer 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  United  States 
Covirt  of  Appeals  for  the  appropriate 
circuit  by  Jihy  1, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finaUty  of  this  rule  for  the  purposes  of 
judicid  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  emd  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 


List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  April  10. 1997. 

Jeny  Clifford, 

Acting  Regional  Administrator. 

40  CFR  Parts  52  and  81  are  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 
follows: 

$52,970  Identification  of  plan. 
***** 

(c)*  *  * 

(73)  The  Louisiana  Department  of 
Environmental  Quality  submitted  a 
redesignation  request  and  maintenance 
plan  for  Calcasieu  Parish  on  December 
20, 1995.  The  redesignation  request  and 
maintenance  plan  meet  the 
redesignation  reqviirements  in  section 
107(d)(3)(E)  of  the  Act.  The 
redesignation  meets  the  Federal 
requirements  of  section  182(a)(1)  of  the 
Act  as  a  revision  to  the  Louisiana  ozone 
State  Implementation  Plan  for  Calcasieu 
Parish.  The  EPA  therefore  approved  the 
request  for  redesignation  to  attainment 
with  respect  to  ozone  for  Calcasieu 
Parish  on  Jime  2, 1997. 

(i)  Incorporation  by  reference.  Letter 
dated  December  20, 1995,  frum 
Governor  Edwin  E.  Edwards  of 
Louisiana  to  Ms.  Jane  Saginaw,  Regional 
Administrator,  transmitting  a  copy  of 
the  Calcasieu  Parish  maintenance  plan 
and  requesting  the  redesignation  of 
Calcasieu  Parish  to  attaiiunent  for 
ozone. 

(ii)  Additional  material.  The  ten  year 
ozone  maintenance  plan,  including 
emissions  projections  and  contingency 
measiues,  submitted  to  EPA  as  part  of 
the  Calcasieu  Parish  redesignation 
request  on  December  20, 1995. 

3.  Section  52.975  is  amended  by 
adding  paragraph  (ej  to  read  as  follows: 
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§  52.975  Redesignations  and  maintenance 
plans:  ozone. 

***** 

(e)  Approval — ^The  Louisiana 
Department  of  Environmental  Quality 
submitted  a  redesignation  request  and 
maintenance  plan  for  Calcasieu  Parish 
on  December  20, 1995.  The 
redesignation  request  and  maintenance 
plan  meet  the  redesignation 
requirements  in  section  107(d)(3)(E)  of 
the  Act.  The  redesignation  meets  the 


Federal  requirements  of  section 
182(a)(1)  of  the  Act  as  a  revision  to  the 
Louisiana  ozone  State  Implementation 
Plan  for  Calcasieu  Parish.  The  EPA 
therefore  approved  the  request  for 
redesignation  to  attainment  with  respect 
to  ozone  for  Calcasieu  Parish  on  Jime  2. 
1997. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Louisiana— Ozone 


Aut^rity:  42  U.S.C.  7401-7671q. 

2.  In  §  81.319,  the  ozone  table  is 
amended  by  revising  the  entry  for 
Calcasieu  Parish  imder  “Lake  Charles 
Area”  to  read  as  follows: 

§81.319  Louisiana. 


Designated  area 

Designation 

Classification 

Date ' 

Type 

Date  Type 

#  • 

1  akA  riharlAA  Ama  f^lnaaiAii  Pari.ah  . 

* 

.lima  9,  1997  . . 

.  Altainmant  . . 

* 

* 

• 

•  • 

• 

'  This  date  is  November  15, 1990,  unless  othenvise  note. 


(FR  Doc.  97-11159  Filed  5-1-97;  8:45  am) 
BauNQ  CODE  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[liE3-1-<2S8a;  A-1-FRL-681S-2] 

Approval  and  Promulgation  Of 
Redealgnatlon;  Maina;  Redesignation 
of  Millinocket  to  Attainment  for  Sulfur 
Dioxide 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a 
redesignation  request  submitted  by  the 
State  of  Maine,  lliis  request  will 
redesignate  Millinocket,  ME  from 
nonattainment  to  attainment  for  sulfur 
dioxide  (SO2).  This  action  is  being  taken 
in  accordance  with  the  Clean  Air  Act 
DATES:  This  action  will  become  effective 
July  1, 1997,  unless  notice  is  received  by 
June  2, 1997  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystems  Protection,  Region  I,  JFK 
Federal  Building,  Boston,  MA  02203. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 


Ecosystems  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  (LE-131),  Washin^n, 
D.C.  20460;  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333; 

FOR  FURTHER  MFORMATION  CONTACT:  Ian 
D.  Cohen.  (617)  565-3568. 
SUPPLBiENTARY  MFORMATION:  On  April 
30, 1984,  the  Maine  Department  of 
Environmental  Protection  (DEP) 
submitted  a  request  to  redesignate  the 
area  of  Millinocket,  ME  from 
nonattainment  to  attainment  for  S02. 

The  area  was  designated  nonattainment 
in  1978  based  on  several  monitored 
exceedences  of  the  24-hour  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  SO2. 

Section  107(d)(3)(D)  of  the  Clean  Air 
Act  of  1990  (CAA)  ^ows  the  Governor 
of  a  state  to  request  the  redesignation  of 
an  area  designated  nonattainment  to 
attainment. 

Section  107(d)(3)(E)  of  the  CAA  lists 
the  requirements  which  miist  be  met 
before  EPA  can  redesignate  an  area  to 
attaimnent. 

Background 

In  1978,  Millinocket  was  declared 
nonattainment  for  S02-  The  only 
significant  soiirce  of  SO2  in  the  area  is 
a  paper  mill,  operated  at  the  time  by  the 
Great  Northern  Paper  Company.  The 
mill  is  currently  operated  Bowater, 
Inc.  In  1980,  a  sulfur  dioxide  attainment 


plan  for  Millinocket  was  submitted  and 
approved  by  EPA  (45  FR  81941). 

After  this  plan  was  approved,  the  area 
maintained  compliance  with  the 
NAAQS  for  12  consecutive  quarters,  and 
on  December  29, 1983,  the  Governor  of 
the  State  of  Maine  submitted  a  request 
to  redesignate  the  area  to  attainment 
EPA  determined  that  the  original 
request  was  incomplete  since  the 
monitored  data  alone  was  not  sufficient 
to  declare  the  area  attainment.  Maine 
DEP  resubmitted  the  request 
accompanied  by  a  modeling  study  on 
April  30, 1984.  EPA  then  determined 
tlmt  the  request  was  complete  on  June 
19. 1984. 

EPA  was  unable  to  process  the 
redesignation  request,  however,  because 
of  a  pending  challenge  to  the  use  of 
“merged”  stacks  to  comply  with  the 
ambient  standards.  See  NRDC  v. 

Thomas.  838  F.2d  1224  (D.C.  Or.  1988), 
cert  denied  109  S.Ct  219  (1988).  As 
part  of  the  attainment  plan.  Great 
Northern  had  built  a  single  merged  stack 
for  three  exhaust  streams.  Litigants  in 
NRDC  V.  Thomas  had  challenged 
whether  it  was  proper  to  consider  such 
a  configuration  in  a  modeling  study. 
EPA  hu  determined  that  these  air 
streams  were  merged  for  sound 
economic  and  engineering  reasons  prior 
to  1985,  and  that  sulfur  emissions  did 
not  increase  as  a  result  of  the  merged 
stack.  Therefore,  EPA  has  determined 
that  the  merged  stack  is  not  a  dispersion 
technique  and  may  be  included  in  the 
modelling.  See  40  CFR 
51.100(hh)(2)(ii)(C)  and  NRDCv. 
Thomas,  838  F.2d  at  1255.  The  publicly 
available  docket  supporting  this  action 
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includes  a  technical  support  document 
which  describes  the  basis  for  this 
determination  in  more  detail. 

Monitors  in  the  Millinocket  area  have 
shown  that  since  the  original  plan  was 
implemented,  the  area  has  never 
violated  the  SO2  standard  during  the 
last  16  years. 

Section  107(d)(3)(E)  requires  the  state 
to  submit  a  maintenance  plan  as 
described  in  Section  175 A.  Maine  has 
agreed  to  a  maintenance  plan  which 
will  protect  the  air  quality  in  the 
Millinocket  area.  The  plan  includes 
contingency  measures  to  be  taken  if 
future  violations  of  the  NAAQS  occur. 
EPA  requires  the  contingency  measures 
for  SO2  maintenance  plans  to  include  a 
program  to  identify  soiuces  of  violations 
of  the  SO2  NAAQS  and  to  undertake 
aggressive  enforcement  activity  to 
address  any  SIP  violations.  57  FR  13498, 
#13547  (April  16, 1992).  The  Bowater 
mill  is  the  only  large  sulfur  source  in 
Millinocket  likely  to  be  responsible  for 
sulfur  NAAQS  exceedences,  and  Maine 
has  an  ample  enforcement  program  to 
assure  that  it  complies  with  the  SIP.  The 
plan  is  part  of  the  publicly  available 
docket  supporting  this  action. 

EPA’s  review  of  this  material 
indicates  that  Millinocket  should  be 
redesignated  to  attainment  for  SOs. 

Summary  of  This  Action 


Final  Action 

EPA  is  approving  Maine’s  request  to 
redesignate  Millinocket  to  attainment 
for  SC^. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  Janiiary  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jtdy  10, 

1995  memorandum  from  M^  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fiom  review  under 
Executive  Order  12866. 

Administrative  Requirements 

A.  Executive  Order  12666 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedvires  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jidy  10, 

1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  §  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propos^  or 
final  rule  on  sm^  entities.  5  U.S.C. 

§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

llie  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Qean  Air 
Act  (Act)  do  not  create  any  new 
requirements  by  simply  approve 
reqiiirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 


(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  propos^  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Fede^  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordin^y,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  ComptroU^ 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  ^e  in 
today’s  Federal  Register.  This  rule  is 
not  a  "major  rule”  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  1, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Adntmistrator  of  this  final  rule  dora 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
he  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
’  arises  after  the  comment  period  allowed 
,.,for  inthepropoeaL  .  . 


This  action  will  redesignate  ' 

Millinocket,  ME  from  nonattainment  for 
SO2  to  attainment  for  SO2.  By  doing 
this,  the  entire  Air  Quality  Control 
Region  109  will  be  in  attaimnent  for 
SO2. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  R^iister 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  1, 1997 
unless  adverse  or  critic^  comments  are 
received  by  June  2, 1997. 

If  the  EPA  receives  such  comments, 

,  this  action  will  be  withdrawn  before  the 
;!  effective  date  by  simultaneously 

publishing  a  subsequent  document  that 
-  will  withdraw  the  final  action.  All 
:  public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
'  proposed  rule.  The  EPA  will  not 
•  institute  a  second  comment  period  on 
I  this  action.  Any  parties  interested  in 
I  commenting  on  this  action  should  do  so 

at  thig  time.  If  no  such  comments  are  Unfunded  Mandates 

I  received,  the  public  is  advised  tjiat  this  Under  Sections  2Q2  of  the  Unfund^ .. 
i  action  will  be  effectiyp  on  Jufy.lii  ‘  Mandate^  R/afoim  Act  of  1.995  ^ 
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List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 


Dated:  March  20, 1997. 

John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  81  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


1.  The  authority  for  part  81  continues 
to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  C — Maine 

2.  Section  81.320  is  amended  by 
revising  the  table  for  SO2  to  read  £is 
follows: 

§81.320  Maine. 
***** 


PART  81— {AMENDED] 


SO2 


Designated  area 

Does  not  meet 
primary  stand¬ 
ards 

Does  not  meet 
secondary 
standards 

— 

Cannot  be 
classified 

Better  than  na¬ 
tional  standard 

AOTR  110 

9999WW999 

Anr.R  107 

1  1  1  I  9 

1  19 

9999999999 

Anr.R  10Q 

1  ill 

111  9 

9999999999 

AQCR  108-Mfldawaska  . . - . 

1  1  1 1 9 

1  1  1  9 

9999999999 

9999999991 

Rest  of  region . 

1  1  1 1 8 

1  1^9 

9999999999 

9999999999 

Anr.R  111  . 

1 1  II 1  i  i  9 

III  II 1 1  i  1  9 

9999999999 

IFR  Doc.  97-11483  Filed  5-1-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300481;  FRL-5718-8] 

RIN2070-AB78 

Clomazone;  Pesticide  Toierances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  herbicide  clomazone  in  or  on  the 
food  commodity  watermelons  in 
connection  with  EPA’s  granting  of 
emergency  exemptions  imder  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
clomazone  on  watermelons  in  Delaware, 
Virginia,  and  Maryland.  This  regulation 
establishes  maximum  permissible  levels 
for  residues  o^clomazone  on 
watermelons  pursuant  to  section 
408(1K6)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  This 
tolerance  will  expire  and  is  revoked  on 
May  30, 1998. 

DATES:  This  regulation  becomes 
effective  May  2, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  July  1, 1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  {OPP-300481], 


must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  SL,  SW., 
Washii^on,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300481],  should  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2,  ■ 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Qerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket^pamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  Iw  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  K)PP-300461].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  [. 


FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail:  Sixth 
Floor,  Crystal  Station  #1,  2800  Jefferson 
Davis  Highway,  Arlington,  VA  (703) 
308-8347,  e-mail: 
dietrich.virginia@epamail.epa.gov. 
SUPPLEMENTARY  MFOmiATION:  EPA, 
pursuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  the  herbicide  clomazone  (2- 
(2-Chlorophenyl)  methyl-4,4-dimethyl- 
3-isoxazolidinone)  in  or  on  watermelons 
at  0.1  ppm.  This  tolerance  will  expire  E 
and  be  revoked  by  EPA  on  May  30, 

1998.  After  May  30, 1998,  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  F^eral  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 

301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rocfonticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 

FQPA  amends  FFD^  to  bring  ^  EPA 
pesticide  tolerance-setting  activities 
under-a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establisldng  the  time-limited 
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tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghrun  (61  CFR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe.”  Section 
408(b)(2)(A)(ii)  defines  “safe”  to  mean 
that  “there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposiues  and  all  other 
exposmes  for  which  there  is  reliable 
information.”  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infimts  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  “ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  ^gregate 
exposure  to  the  pesticide  chemical 
residue....”  _ 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  “emergency  conditions 
exist  which  require  su^  exemption”. 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
gov«ning  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-lifted  tolerance  or 
exemption  fiem  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  fiem  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  imder 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  wWr  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA’s  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
estabhsh  such  tolerances  or  exemptions 
imder  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 

section  18-related 
tolerances  and  exemptions  during  this 


rulemaldn^. 

In  estabUshing 


interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 

EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  imder  the  new  law. 

n.  Emergency  Exemptions  for 
€3omaz<me  on  Watmrmelons  and 
FFDCA  Tolerances 

Between  December  30, 1996  and 
January  24, 1997,  Departments  of 
Agriculture  from  thif  states  (Delaware, 
Maryland  and  Virginia)  each  requested 
a  specific  exemption  under  FIFRA 
section  18  for  the  use  of  domazone  to 
control  weeds  in  watermelons.  These 
exemptions  stated  that  no  herbicides 
with  efficacy  similar  to  domazone  are 
currently  registered  for  use  on 
watermelons  and  that  without  its  use, 
significant  economic  loss  will  be 
expected.  After  having  reviewed  their 
submission,  EPA  concurs  that  an 
emergency  condition  exists. 

As  part  of  its  assessment  of  these 
applications  for  emergency  exemption, 
EPA  assessed  the  potential  risks 
presented  by  residues  of  domazone  on 
watermelons.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
dedded  to  grant  the  section  18 
exemptions  only  after  conduding  that 
the  necessary  tolerance  imder  FIHXIA 
section  408(1)(6)  would  dearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  ’Hiis 
tolerance  for  domazone  will  permit  the 
marketing  of  watermelons  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quiddy  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e)  as  provided  in  section 
408(1)(6).  Althou^  these  tolerances  will 
expire  and  are  revoked  on  May  30, 1998, 
under  FFDCA  section  408(1)(5),  residues 
of  domazone  not  in  excess  of  the 
amount  spedfied  in  the  tolerance 
remaining  in  or  on  watermelons  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  during  the  term 
of,  and  in  accordance  with  all  the 


conditions  of  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pestidde  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  dedsions 
about  whether  domazone  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  watermelons 
or  whether  permanent  tolerance  for 
domazone  for  watermelons  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
domazone  by  a  State  for  spedal  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  State  other  than  Delaware,  Virginia, 
and  Maryland  to  use  this  produd  on 
watermelons  under  section  18  of  FIFRA 
without  following  all  provisions  of 
section  18  as  identified  in  40  CFR 
180.166.  For  additional  information 
regarding  the  emergency  exemptions  for 
domazone,  contact  the  Agency’s 
Registration  Division  at  the  address 
provided  above. 

DI.  Risk  Aasessinent  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pestidde  residues.  First, 
EPA  determines  the  toxidty  of 
pestiddes  based  primarily  on 
toxicological  stuffies  using  labmatory 
animals.  These  studies  address  many 
adverse  health  effects,  including,  but 
not  limited  to,  reproductive  effects, 
developmental  toxidty,  toxidty  to  the 
nervous  system,  and  cardnogenidty. 

For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  “no-observed  effed  level”  or 
“NOEL”). 

Once  a  study  has  been  evaluated  and 
the  observed  effe€:ts  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  “safety  factor”)  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
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potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  R^)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structiue 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency’s  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
conunodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  fc^  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximiun  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consmned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  “worst  case”  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the  . 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  estdilished  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  typ>es  of 
information  (anticipate  residue  data 
and/or  percent  of  watermelons  treated 
data)  which  show,  generally,  that 
pesticide  residues  in  most  foods  when 
they  are  eaten  are  well  below 
established  tolerances. 


IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Clomazone  is  not  registered  by  EPA  for 
indoor  or  outdoor  residential  use. 
Existing  food  and  feed  use  tolerances  for 
clomazone  are  listed  in  40  CFR  180.425. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  clomazone  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerance  for  residues  of 
clomazone  in  or  on  watermelons  at  0.1 
ppm.  EPA’s  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

1.  Acute  risk.  No  appropriate  acute 
dietary  endpoint  was  identified  by  the 
Office  of  Pesticide  Programs  (OPP). 

2.  Chronic  risk.  Based  on  available 
chronic  toxicity  data,  the  OPP  has 
established  the  RfD  for  clomazone  at 
0.043  mg/kg/day.  The  RfD  is  based  on 
a  2-year  feeding  study  in  rats  with  a  no 
observed  effect  level  (NOEL)  of  4.3  mg/ 
kg/day  and  an  imcertainty  factor  of  100, 
based  on  increased  liver  weights  and 
serum  cholesterol  at  the  Lowest 
observed  effect  level  (LOEL)  of  21.5  mg/ 
kg/day. 

3.  Cancer  risk.  Clomazone  has  not 
been  classified  by  the  Office  of  Pesticide 
programs.  However,  there  have  been  no 
cancer  concerns  reported  at  this  time. 

B.  Aggregate  Exposure 

Tolerances  for  residues  of  clomazone 
are  currently  expressed  as  2-(2- 
Chlorophenyl)methyl-4,4-dimethyl-3- 
isoxa-zolidinone.  Tolerances  currently 
exist  for  residues  on  more  than  a  dozen 
commodities  (see  40  CFR  180.425). 

'The  Agency  identified  chronic 
exposure  as  appropriate  for  aggregate 
risk  assessment,  llie  aggregate  chronic 
risk  is  equal  to  the  sum  of  die  chronic 
risk  finm  exposure  fitim  food  +  water  + 
residential  (indoor  and  outdoor)  uses. 
Clomazone  is  not  registered  for  any 
residential  uses  so  no  exposure  fitim 
this  route  is  expected.  The  Agency 
estimates  that  aggregate  risk  (food  plus 
drinking  water)  woudd  not  exceed  the 
RfD  for  clomazone. 

No  short-  or  intermediate-term  non- 
dietary,  non-occupational  exposure--T  - 
scenario  exists  for  clomazone,  therefore, 
a  short-  or  intermediate-term  aggregate 
risk  assessment  is  not  required.  No 
appropriate  acute  dietary  risk  endpoint 
was  identified,  thus  no  acute  aggregate 
risk  assessment  is  required.  A  cancer 
aggregate  risk  assessment  is  not  required 


because  there  are  no  reported  cancer 
concerns  at  this  time. 

For  purposes  of  assessing  the 
potential  dietary  exposure  under  this 
tolerance,  EPA  assumed  tolerance  level 
residues  and  100  percent  of  crop  treated 
to  estimate  the  TI^C  from  all 
established  food  uses  for  clomazone  (for 
more  than  a  dozen  commodities)  tmd 
the  proposed  use  on  watermelons.  There 
are  no  watermelon  animal  feed  items  so 
no  residue  levels  in  animal  commodities 
potentially  resulting  from  feeding  of 
these  commodities  were  considered. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  npn  food  sources  of  e?q)osiue 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

There  is  potential  for  clomazone  to 
leach  to  ground  water  because  based  on 
the  available  studies  used  in  EPA’s 
assessment  of  environmental  risk, 
clomazone  is  moderately  persistent  and 
potentially  mobile.  For  this  reason, 
exposure  to  clomazone  through  drinking 
water  was  considered  during  the  risk 
assessment. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  boimding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  'The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological^ndpoints  (RfD’s  or  acute 
dietary  NOEL’s)  and  assiunptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  well  below  the  level  that 
would  cause  clomcizone  to  exceed  the 
RfD  if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
clomazone  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
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prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  “available 
information”  concerning  the  ciunulative 
effects  of  a  particular  pesticide’s 
residues  and  “other  substances  that 
have  a  conunon  mechanism  of  toxicity.” 
The  Agency  beUeves  that  “available 
information”  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  ^so  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  ^A  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  filler 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency’s  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cmnulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  imderstanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althou^  at  present  the  Agency  does 
not  know  how  to  apply  the  i^ormation 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  melanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assiuned).  EPA  has  not  made  a 
determination  whether  clomazone  and 
any  other  pesticide  have  a  common 


mode  of  toxicity  and  require  cmnulative 
risk  assessment.  For  purposes  of  these 
section  18  exemptions,  the  Agency  has 
considered  only  risks  finm  clomazone. 

D.  Safety  Determination  for  U.S. 
Population 

Based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  TMRC  dietary  exposure 
assmnptions,  EPA  has  concluded  that 
dietary  exposure  from  food  to 
clomazone  will  utilize  <1  percent  of  the 
RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  b^use 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Whatever 
reasonable  hounding  figure  the  Agency 
eventually  decides  upon  for  the 
contribution  &t>m  water,  that  number  is 
expected  to  be  well  below  99%  of  the 
RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
clomazone  residues. 

E.  Safety  Determation  for  Infants  and 
Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety  factor)  for  infants 
tmd  ^Idren  in  the  case  of  threshold 
effects  to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  imcertainty  (safety) 
factors.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usiudly  lOOx  for  combined 
inter-  and  intra-species  variabiUty)  and 
not  the  additional  tenfold  margin  of 
exposure  when  EPA  has  a  complete  data 
ba^  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure.  Based 
on  current  toxicological  data 
requirements,  the  database  for 
clomazone  relative  to  pre-  (provided  by 
rat  and  rabbit  development^  studies) 
and  post-natal  (provided  by  the  rat 
reproduction  study)  toxicity  is 
complete. 

In  assessing  the  adequacy  of  the 
standard  imcertainty  factor  for 
clomazone.  EPA  considered  data  frnm 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 


the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  £rom 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  In  the  rat 
developmental  toxicity  study,  the 
maternal  and  developmental  NOELs  and 
LELs  occurred  at  the  same  dose  levels 
of  100  and  300  mg/kg/day,  respectively, 
and  the  developmental  findings  did  not 
indicate  a  need  for  an  acute  dietary  risk 
assessment.  The  rabbit  developmental 
study  had  no  developmental  ^dings  up 
to  700  mg/kg/day  (highest  dose  tested). 

The  Agency’s  review,  completed  in 
1986,  of  the  rat  reproductive  toxicity 
study  indicates  that  there  may  be  a 
special  post-natal  sensitivity  for  infants 
and  children.  The  parental  NOEL  and 
LOEL  were  50  and  100  mg/kg/day, 
respectively,  based  on  decreased  body 
weight,  decreased  food  consumption, 
increased  clinical  signs  and  increased 
organ  weights.  The  pup  NOEL  and 
LOEL  were  5  and  50  mg/kg/day, 
respectively,  based  on  decareased 
survival,  decreased  viabihty,  and 
decreased  body  weight. 

However,  upon  rereview  of  this  study 
for  this  section  18  exemption,  the 
Agency  has  discovered  ^screpancies 
between  the  conclusions  presented  in 
the  review  and  the  data  provided  in  its 
siunmary  tables.  However,  based  on  our 
review,  the  Office  of  Pesticide  Programs 
believes  that  the  standard  uncehainty 
factor  is  adequate  to  protect  infants  and 
children  and  that  em  additional 
uncertainty  factor  is  not  necessary. 

In  any  event,  given  the  low  percentage 
(<  1%)  of  the  Rff)  occupied  for  infants 
and  children,  which  was  calculated 
using  very  conservative  aggregate  risk 
estimates,  aggregate  exposure  estimates 
for  infants  and  children  would  not 
exceed  the  Agency’s  level  of  concern 
even  if  an  additional  uncertainty  factor 
were  to  be  added. 

Despite  the  potential  for  exposure 
throu^  drinking  water,  EPA  has 
concluded  that  the  percentage  of  the 
RfD  that  will  be  utiUzed  by  ^etary 
exposure  (including  drinldng  water 
exposure)  to  residues  of  clomazone  does 
not  exceed  100%  for  any  of  the 
population  subgroups.  Considering  food 
only,  the  population  subgroup  with  the 
largest  percentage  of  the  RfD  occupied 
is  &e  non-nursing  infants  (<  1  year  old) 
at  <  1%  of  the  RfD.  Therefore,  taking 
into  account  the  completeness  and 
rehability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  EPA 
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concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  clomazone  residues. 

V.  Other  Consid«‘ations 

The  metabolism  of  clomazone  in 
plants  is  adequately  understood  for  the 
pvuposes  of  this  tolerance.  There  are  no 
Codex,  Canadian,  or  Mexican 
international  maximum  residue  levels 
established  for  residues  of  clomazone  on 
watermelons.  There  is  a  practical 
analytical  method  (Method  I,  Pesticide 
Analytical  Manual,  Volmne  U)  for 
detecting  and  measuring  levels  of 
clomazone  in  or  on  food  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  level  set 
by  the  clomazone  tolerance.  EPA  has 
provided  information  on  this  method  to 
FDA.  The  method  is  available  to  anyone 
who  is  interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number.  Crystal  Mall  #2,  Rm  1128, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
703-305-5805. 

VL  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  clomazone  in  or  on  watermelons  at 
0.1  pjn. 

Vn.  ObJecticHis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  “obj^"  to  a  tolerance 
rogation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
ob)ections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procediural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procediual  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  July  1, 1997,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor’s 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidenti^  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Infcnination  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiffiout  prior  notice. 

vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  niunber  (OPP- 
300481]  (including  any  conunents  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
F*rogram  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-dockel^pemail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

IX.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action” 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  ($8 
1%  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  604(a),  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
from  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  «nall  entities  and  conclude,  as 
a  generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950,  May  4, 1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the  r. 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  n  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoimtii^  Office  prior  to  publication 
of  the  rule  in  today’s  Federal  Register. 
This  rule  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  18, 1997. 

Peter  Canlkins, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.425  is  amended  as 
follows 

i.  By  designating  the  existing  text  as 
paragraph  (a)  “GeneraF’. 

ii.  By  adding  paragraph  (h). 

iii.  By  adding  and  reserving 
paragraphs  (c)  and  (d). 

§  180.42S  Clomazone;  tolerances  for 
residues. 

(a)  General.  *  *  * 

(b)  Section  18  emergency  exemptions. 
Time  limited  tolerances  are  established 
for  residues  of  the  herbicide  clomazone 
(2-(2-Chlorophenyl)  methyl-4,4- 
dimethyl-3-isoxazolidinone)  in 
connection  with  use  of  the  pesticide 
imder  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerance  is 
specified  in  the  following  table.  The 
tolerance  expires  and  will  be  revoked  by 
EPA  on  the  date  specified  in  the  table. 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Watermelons . 

0.1 

5/30/98 

(c)  Tolerances  with  regional 
reastrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-11505  Filed  5-01-97;  8:45  am] 
BiujMQ  C006  eeeo  so  f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
IOPP-300474A;  FRL-8714-8] 
RIN2070-AB78 

Propiconazole;  Peattclda  Tolarancas 
for  Emergancy  Examptions;  Correclion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 


SUMMARY:  EPA  published  in  the  Federal 
Register  of  April  11, 1997,  a  document 
establishing  time-limited  tolerances  for 
combined  residues  of  the  pesticide 
propiconazole  in  or  on  the  food 
commodities  almonds  and  cranberries. 
The  tolerance  level  for  cranberries  was 
listed  incorrectly.  This  dociunent 
corrects  the  amount. 

EFFECTIVE  DATE:  This  correction  is 
effective  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  By  ' 
mail:  Olga  Odiott,  Registration  Division 
(7505W),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  703-308-6418, 
e-mail:  odiott.olga@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  document  on  April  11, 1997 
(62  FR  17710)  (FRL-5600-5), 
establishing  time-limited  tolerances  for 
combined  residues  of  the  pesticide 
propiconazole  in  or  on  the  food 
commodities  almonds  and  cranberries. 
The  tolerance  level  for  cranberries  was 
listed  incorrectly.  This  dociunent 
corrects  the  amount. 

List  (^Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  23, 1997. 

Stephen  L.  Johnson, 

Acting  Division  Director,  Office  of  Pesticide 
Programs. 

In  FR  Doc.  97-9371  published  on 
April  11, 1997  (62  FR  17710),  make  the 
following  correction: 

S  180.434  [Corrected] 

On  page  17717,  in  §  180.434(b),  in  the 
table,  the  entry  for  cranbmries,  in  the 
second  column,  parts  per  million  is 
corrected  to  read  “1.0”. 

(FR  Doc.  97-11506  Filed  5-1-97;  8:45  am] 
BSJJNQ  CODE  esao  se-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

{OPP-a0047t;  FRL-6713-2I 

RIN2070-AB78 

Paraquat;  Pasticida  Tolerancaa  for 
Emargancy  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 

SUMlllARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  paraquat  in  or  on  the  food 
commodities  sorghum  grain,  sorghum 
forage,  sorghum  stover,  sorghum 
aspirated  grain  fractions,  com  grain, 
com  forage,  com  fodder,  com  flour,  and 
poultry  byproducts  in  connection  with 
EPA’s  granting  of  an  emergency 
exemption  under  the  Federal 
Insecticide,  Fui^cide,  and  Rodenticide 
Act  authorizing  use  of  paraquat  on 
sorghum  and  com  in  Louisiana.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
paraquat  in  these  foods  pursuant  to  the 
Federal  Food,  Dmg,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on  April  14, 
1998. 

DATES:  This  regulation  becomes 
effective  May  2  1997.  Directions  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  July  1, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300479], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300479],  must  also  be  submitt^  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  A  copy  of  objections  and 
hearing  requests  fileid  with  the  Hearing 
Cleric  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identifi^  by  the  docket  number 
(OPP-300479],  No  Confidential 
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Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  nile  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Pat  Cimino,  Registration  Division 
(7505W),  Environmental  Protection 
Agency,  401  M  St.,  SVV.,  Washington, 

DC  20460.  Office  location,  telephone 
munber,  and  e-mail  address:  Sixth 
Floor,  ciystal  Station  #1,  2800  Jefferson 
Davis  Midway,  Arlington,  VA,  (703) 
308-8328,  e-mail: 
cimino.pat@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION;  EPA, 
pursuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  paraquat  (l,l'-dimethyl-4,4'- 
bipyridinium-ion),  in  or  on  grain 
solemn  at  5.0  part  per  milfion  (ppm), 
sor^um  stover  at  10.0  ppm,  sor^iun 
forage  at  3.0  ppm,  aspirated  sor^um 
grain  firactions  at  50.0  ppm,  com  grain 
at  0.05  ppm,  com  forage  at  3.0  ppm, 
com  fodder  at  10.0  ppm,  com  flour  at 
0.10  ppm  and  poultry  byproducts  at 
0.02  ppm.  These  tolerances  will  expire 
and  revoked  by  EPA  on  April  14, 
1998.  After  April  14, 1998,  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 

FQPA  amends  FFIX^  to  bring  ^  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procediues. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRIr-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  estabhsh  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  “safe."  Section 
408(b)(2)(A)(ii)  defines  "safe”  to  mean 
that  “there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  al)  anticipated 
dietary  exposures  and  all  othffl 


exposures  for  which  there  is  reliable 
information.”  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposvire.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  “ensiure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frum  aggregate 
exposure  to  the  pesticide  chemical 
residue....” 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  “emergency  conditions 
exist  which  reqiiire  such  exemption.” 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  firom  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  imder  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6)  *■ 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  imder 
section  408(1)(6)  imd  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  frtim 
the  requirement  for  a  tolerance,  in 
connection  with  EPA’s  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safe^  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemakffig  and  policy, development. 
EPA  intends  to  act  on  section  l&related 


tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemption  for  Paraquat 
on  Sorghum  and  Com  and  FFDCA 
Tolerances 

On  August  6, 1996,  the  Louisiana 
Department  of  Agriculture  Forestry  used 
its  authority  to  declare  the  existence  of 
a  crisis  situation  within  the  state, 
thereby  authorizing  use  under  FIFRA 
section  18  of  paraquat  on  sorghum  and 
com  as  a  harvest  aid  for  control  of 
weeds.  Louisiana  stated  that  above 
average  rainfall  has  resulted  in  regrowth 
and  flushes  of  weeds  in  com  and 
sorghum  rendering  harvest  difficult  to 
impossible  in  the  state.  This  could 
result  in  an  economic  disaster  for 
Louisiana  com  and  sorghum  producers. 

As  part  of  its  assessment  of  these 
crisis  declarations,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
paraquat  in  or  on  sorghum  and  com.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  to  allow  the  crisis  uses 
only  after  concluding  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  clearly  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  These  tolerances  for 
paraquat  will  permit  the  marketing  of 
com  and  sorghum  treated  in  accordance 
with  the  provisions  of  the  section  18 
emergency  exemptions.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemptions  and  to  ensure 
that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  under  section  408(e)  as 
provided  in  section  408(1)(6).  Althou^ 
these  tolerances  will  expire  and  are 
revoked  on  April  14, 1998,  under 
FFDCA  section  408(1)(5),  residues  of 
paraquat  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  sorghum  and  com  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of,  the  emergency 
exemptions.  EPA  will  take  action  to 
revolm  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  paraquat  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  sorghum  and 
com,  or  whether  permanent  tolerances 
for  paraquat  for  sorghum  and  com 
would  be  appropriate.  This  action  by 
EPA  does  not  serve  as  a  basis  for 
registration  pf  paraquat  by  a  State  for  , 

,  special  local  needs  updef  FIFRA  section , 
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24(c).  Nor  does  this  action  serve  as  the 
basis  for  any  State  other  than  Louisiana 
to  use  this  product  on  this  crop  und^r 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  paraquat,  contact  the 
Agency’s  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  horn  aggregate 
exposiue  to  pesticide  residues.  First, 

EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  stumes  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 

For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  “no-observed  effect  level”  or 
“NOEL”). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Refraence  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  Ufetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  “safety  factor”)  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  cme  person  or 
subgroup  of  the  population  (such  as 
infants  and  chilwn)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  ca 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 


activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  hiunan 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposiue 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency’s  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  vof  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  f(^  forms  of  that 
commomty  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  'The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
'TMRC  is  a  “worst  case”  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
every  crop  considered  in  the  analysis  is 
trea^  with  the  pesticide  being 
evaluated.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  hfetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  ^ta 
and/or  percent  of  crop  treated  data) 
which  ^ow,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances  and  that  the  mtire  crop  may 
not  have  been  treated  with  the  pesticide. 

IV.  Aggregate  Risk  Assessments, 
Comnlative  Risk  DiacusaioD,  and 
Determinatioa  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Paraquat  is  already  registered  by  EPA 
for  use  on  various  food  and  feed  crops 
(see  40  CFR  180.205  for  specific 
tolerances).  Tolerances  exist  for  most  of 
the  food  or  feed  crops  affected  by  these 
emergency  exemptions  [0.05  ppm  (Non- 
Detectable)  levels  for  com  (gr^,  fodder 
and  forage)  and  sorghum  (grain  and 
forage)];  however,  they  were  estabhshed 
for  use  patterns  (primarily  as  pre-plant 


herbicide  use  for  reduced-tillage  soil 
conservation  fanning  practices)  with 
much  longer  pre  harvest  intervals  (PHI) 
than  these  emergency  exemption 
harvest-aid/desiccant  use  patterns. 

'The  pesticide  residues  from  the 
emergency  exemption  harvest  aid/ 
desiccant  use  pattern  exceed  the  ,, 
established  tolerances,  therefore,  new 
tolerance  levels  are  required.  Tolerances 
exist  for  meat,  milk,  poultry  and  eggs  to 
address  the  potential  for  secondary 
residues  resulting  from  the  use  of 
treated  commodities  as  feed.  Secondary 
residues  in  animal  commodities  from 
this  section  18  use,  resulting  from  the 
use  of  sorghum  or  com  as  feed,  are  not 
expected  to  exceed  existing  tolerances 
with  the  exception  of  poultry 
byproducts.  *^0  existing  tolerance  for 
poultry  byproducts  is  0.01  ppm. 

Residues  in  poultry  byproducts  are  not 
expected  to  exceed  0.02  ppm  as  a  result 
of  these  emergency  exemption  uses. 

EPA  has  sufficient  data  to  assess  the 
hazards  of  paraquat  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
paraquat  in  or  on  grain  sorghum  at  5.0 
part  per  million  (ppm),  soi^um  stover 
at  10.0  ppm,  sor^um  forage  at  3.0  ppm. 
aspirat^  sorghum  grain  fractions  at 
50.0  ppm,  com  grain  at  0.05  ppm,  com 
forage  at  3.0  ppm,  com  fodd^  at  10.0 
ppm,  com  flour  at  0.10  ppm  and  poultry 
byproducts  at  0.02  ppm.  Concentration 
is  not  expected  in  other  com  processed 
commodities  (grits,  oil,  meal,  and 
stardi).  The  Agency’s  assessment  of  the 
dietary  exposures  and  risks  associated 
with  estabUshing  these  tolerances 
follows. 

A.  Toxicological  Profile 

1.  Qironic  toxicity.  The  RfD  of  0.0045 
miUigrams  per  kilogram  per  day  (mg/kg/ 
day)  was  established  by  ffie  Agency 
based  on  a  1-year  dog  feeding  study 
with  a  NOEL  of  15  ppm  (0.45  mg/k^ 
day)  and  an  uncertainty  fector  of  100. 
Cbronic  pneumonitis  was  observed  at 
the  next  dose  of  paraquat  tested.  30  ppm 
(0.93  mg/kg/day,  expressed  as  paraquat 
cation). 

2.  Acute  toxicity.  Based  on  the 
proposed  and  existing  use  patterns  and 
tolerances  and  available  toxicological 
data,  there  are  no  acute  dietary  exposure 
endpoints  of  concern  for  paraquat. 

3.  Carcinogenicity.  Using  its 
Guidelines  for  Carc^ogen  Risk 
Assessment  pubUshed  September  24, 
1986  (51  FR  33992),  EPA  has  classified 
paraquat  as  Group  “E”  for 
carcinogenicity  (evidence  of 
noncarcdnogenicity  for  humans). 
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B.  Aggregate  Exposure 

Tolerances  have  been  established  (40 
CFR  180.205)  for  the  residues  of 
paraquat  in  or  on  various  food 
commodities  ranging  from  0.01  ppm  in 
milk  to  30.0  ppm  in  bean  straw. 

Other  potential  soiurces  of  exposure  of 
the  general  population  to  residues  of 
pesticides  bi^ides  food  are  residues  in 
drinking  water  and  residues  frttm  non- 
occupational  sources  such  as  indoor  and 
outdoor  residential  uses.  There  are  no 
indoor  or  outdoor  residential  tises 
registered  for  paraquat. 

There  are  no  acute  dietary  exposiue  or 
cancer  risk  endpoints  of  concern  for 
these  uses  of  paraquat.  Aggregate  risk 
has  been  assessed  frnm  chronic 
exposure  to  food  and  drinking  water. 

1.  Dietary/food  risk  assessment 
considerations.  For  the  purpose  of 
assessing  potential  chronic  dietary 
exposure  from  paraquat,  EPA  assumed 
tolerance  levels  for  ^  uses  and  percent 
of  crop  treated  refinements  for  some 
commodities  to  estimate  the  Anticipated 
Residue  Contribution  (ARC)  from  the 
proposed  and  existing  food  uses  of 
paraquat.  The  use  of  percent  of  crop 
treated  data  for  some  of  the  existing 
food  uses  in  this  analysis  results  in  a 
more  refined  estimate  of  exposure  than 
the  TMRC  Percent  of  crop  treated 
estimates  are  derived  from  Federal  and 
private  market  survey  data  and  are 
considered  to  be  reliable  data. 

Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  percent  crop  treated,  the 
Agency  is  reasonably  certain  that 
exposure  is  not  understated  for  any 
significant  subpopulation  ^up. 

2.  Drinking  water  considerations. 
Review  of  terrestrial  field  dissipation 
data  by  the  Environmental  Fate  and 
Effects  Division  indicates  that  paraquat 
is  persistent.and  very  soluble  in  water 
but  has  a  high  affinity  to  bind  to 
sediment.  As  noted  in  “Pesticides  in 
Groimdwater  Database”  (EPA  734-12- 
92-001,  Sept  1992),  971  wells  were 
sampled  in  5  states  from  1983  to  1990. 
Eleven  of  the  971  wells  exhibited 
positive  hits,  up  to  0.1  milligram  per 
liter  (mg/L)  (ppm).  However,  the  two 
wells  that  e^ffiibited  concentrations  at 
0.1  mg/L  were  in  Missouri,  with  a 
detection  limit  which  was  also  0.1  mg/ 
L.  The  next  highest  concentration  of 
paraquat  was  0.018  mg/L  from  a  well  in 
Virginia,  where  the  detection  limit  of 
the  analytical  method  was  0.00001  mg/ 
L  9.  Based  on  the  poor  analytical 
methodology  used,  the  Agency  believes 
that  the  Missouri  data  are  unreUable. 
There  is  no  established  Maximuiti  ' 


Concentration  Level  for  residues  of 
paraquat  in  drinking  water.  The 
following  health  advisory  levels  for 
paraquat  in  drinking  water  have  been 
estabUshed;  children  (short-term 
exposure)  0.1  mg/L;  children  (longer- 
term  exposure)  0.05  mg/L;  adult 
(intermediate-term  exposure)  0.2  mg/L; 
and  adult  (lifetime  exposure)  0.03  mg/ 

L. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfD’s  or  acute 
dietary  NOEL’s)  and  assiimptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  boimding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  paraquat  to  exceed  the  RfD 
if  the  tolerance  being  considered  in  this 
document  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposiires  associated  with 
paraquat  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  boimd  for  RfD 
exposiue  considerations,  would  not 
prevent  the  Agency  frtim  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  Non-dietary,  non-occupational 
considerations.  Paraquat  is  not 
registered  for  indoor  or  outdoor 
residential  use. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  “available 
information”  concerning  the  cumulative 
effects  of  a  particular  pesticide’s 
residues  and  “other  substances  that 
have  a  common  mechanism  of  toxicity.” 
The  Agency  believes  that  “available 
information”  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  dso  scientific 
policies  Snd  methodologies  for 
understanding  common  mechahiisms  of 


toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
altliaugh  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particvdar 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency’s  scientific 
understanding  of  tffis  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluatii^  the  cumulative  effects  of 
such  chemicals.  'The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heaidly  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presently  available. 

Althou^  at  present  the  Agenc:y  does 
not  know  how  to  apply  the  L^ormation 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticndes  as  to 
which  the  common  mechanism  issues 
cxm  be  resolved.  These  pesticndes 
include  pesticndes  that  are 
toxicologically  dissimilar  to  existing 
chemic;al  substances  (in  which  c»se  the 
Agenc:y  can  conclude  that  it  is  imlikely 
that  a  pesticnde  shares  a  cx>mmon 
mechs^sm  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
paraquat  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cnimulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cnimulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
paraquat  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  achon,  therefore,  EPA  has  not 
assumed  that  paraquat  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

1.  U.S.  population.  As  discussed 
above,  there  are  no  acute  dietary , 
exposure  dr'c^cer  risk  endpoints  of 
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concern  for  these  uses  of  paraquat  and 
based  on  currently  available 
methodologies,  no  common  mechanism 
of  toxicity  with  other  substances  has 
been  assumed.  The  safety  for  the  U.S. 
population  from  this  use  has  been 
determined  using  the  aggregate  risk 
assessment  horn  chronic  exposure  to 
food  and  drinking  water. 

Based  on  the  completeness  and 
reUabihty  of  the  toxicity  data  and  the 
ARC  dietary  exposure  assumptions,  the 
Agency  has  concluded  that  chronic 
dietary  risk  &om  food  accoiints  for  10% 
of  the  RfD.  E)espite  the  potential  for 
exposure  to  paraquat  in  drinking  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
boimd  for  RfD  exposure  considerations. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposme  to  paraquat  residues. 

2.  Infants  and  children,  ^ety  for  . 
infants  and  children  from  this  use  has 
been  determined  horn:  Consideration  of 
the  special  susceptibilities  of  infants 
and  children  to  pesticide  residues 
including  neurological  differences 
between  infants  and  children  and 
adults,  and  effects  of  in  utero  exposure 
to  pesticides  and;  aggregate  risk 
assessment  firom  chronic  exposure  to 
food  and  drinking  water.  As  discussed 
above,  there  are  no  acute  dietary 
exposure  for  these  uses  of  paraquat  and 
based  on  currently  available 
methodologies,  no  common  mechanism 
of  toxicity  with  other  substances  has 
been  assumed.  A  detailed  explanation  of 
the  risk  assessment  follows: 

i.  Special  susceptibility  of  infants  and 
children  considerations.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
paraquat,  EPA  considered  data  hem 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-year  reproductive 
toxicity  study  in'  rats.  The 
developmental  toxicity  studies  are 
design^  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  pre-natal 
development  to  one  or  both  parents. 
Reproductive  toxicity  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

The  results  of  the  rat  and  mouse 
developmental  studies  have  been  used 
to  assess  the  potential  for  additional 
pre-natal  sensitivity  to  infants  and 
children.  In  the  rat  developmental 
study,  the  maternal  (systemic)  NOEL 
and  the  developmental  (fetus)  NOEL  are 
both  1  mg/kg/day.  The  LOELs  are  5  mg/ 
kg/day  for  both  maternal  (mother)  and 


developmental  (fetus)  effects.  The 
maternal  NOEL  and  lOEL  were  based 
on  clinical  signs  of  thin  and  hunched 
appearance  and  decreased  body  weight 
gains.  Developmental  toxicity  was 
manifested  as  decreases  in  fetal  body 
weight  and  delayed  ossification  in 
forelimb  and  hindlimb  digits.  The 
developmental  results  at  5  mg/kg/day 
do  not  indicate  any  severe  effects  in 
comparison  to  the  maternal  effects  at  the 
LCffiL,  which  would  necessitate  an  acute 
dietary  risk  assessment  for  females  13-f. 

From  the  mouse  developmental  study, 
the  maternal  (systemic)  and 
developmental  (fetus)  NOELs  were 
estabhshed  at  1  mg/kg/day  with  the 
LOELs  set  at  5  mg/kg/day.  Maternal 
toxicity  was  observ^  at  5  mg/kg/day 
and  above  as  reduction  in  body  wei^t 
gain.  Developmental  toxicity  was  '' 
observed  at  5  mg/kg/day  as  partially 
ossified  4th  stemebrae.  The 
developmental  effects  at  the  LOEL  of  5 
mg/kg/day  do  not  demonstrate  any 
special  pre-natal  sensitivity. 

In  born  developmental  toxicity 
studies,  maternal  (mother)  and 
developmental  (fetus)  NOEL/LOEL 
levels  and  effects  at  the  LOEL  suggest 
that  there  is  no  special  pre-natal 
sensitivity  for  infants  and  children  fit>m 
exposure  to  paraquat  residues  in  the 
diet. 

The  results  of  the  2-generation  rat 
reproduction  study  have  been  used  to 
assess  the  potenti^  for  additional  post¬ 
natal  sensitivity.  In  the  rat  reproduction 
study  the  parental  (systemic)  NOEL  was 
1.25  mg/lf^/day  and  the  LOl^  was  3.75 
mg/kg/day  bas^  on  increased  incidence 
of  alveolar  histiocytosis.  No 
reproductive  effects  were  observed; 
therefore,  the  pup  NOEL  was  considered 
to  be  >7.5  mgA:g/day,  the  highest  dose 
tested.  This  result  indicates  that  there 
are  no  special  pre-  or  post-  natal 
sensitivities  to  paraquat  residues  for 
infants  and  children. 

ii.  Safety  factor  considerations. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  factor 
for  infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  imless  EPA  concludes, 
based  on  reliable  evidence,  that  a 
different  safety  factor  is  protective  of 
infants  and  children.  EPA  beUeves  that 
rehable  data  support  using  a  different 
safety  factor  (usually  lOOx)  and  not  the 
additional  safety  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  mfants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compoimd  do  not  raise  concerns 
regarding  the  adequacy  of  the  traditional 
safety  factors.  Bas^  on  current 


toxicological  data  requirements,  the  data 
base  for  paraquat  relative  to  pre-  and 
post-natal  toxicity  is  complete.  As 
described  above,  NOEL/LDEL  levels  and 
effects  at  the  LOEL,  &x>m  the 
developmental  and  the  reproductive 
studies,  suggest  that  there  is  no  special 
pre-  or  post-natal  sensitivity  for  infants 
and  children  from  exposure  to  paraquat 
residues  in  the  diet.  The  Agency  has 
concluded  that  reUable  data  support  use 
of  the  standard  uncertainty  factor  as 
protecting  the  safety  of  infants  and 
children  and  that  an  additional  tenfold 
margin  of  exposure  is  unnecessary. 

iii.  Chronic  risk.  Based  on  ARC 
exposvue  estimates  for  food,  as 
described  above.  EPA  has  concluded 
that  the  percentage  of  the  RfD  that  will 
be  utiliz^  by  dietary  (food  only) 
exposure  to  residues  of  paraquat  ranges 
fiom  15%  for  children  7  to  12  years  old. 
up  to  31%  for  non-nursing  infants. 
Diespite  the  potential  for  exposiue  to 
paraquat  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound  for  RfD 
exposure  considerations.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  fiom  aggregate  exposure  to 
paraquat  residues. 

V.  Other  Considerations 
The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood 
for  these  tolerances.  Codex  maximum 
residue  levels  (MRL)  are  estabhshed  for 
residues  of  paraquat  for  com  grain  at  0.1 
ppm  emd  for  sor^um  grain  at  0.5  ppm. 
The  proposed  tolerances  for  com  grain 
at  0.05  ppm  and  sorghum  grain  at  5.0 
ppm  differ  firom  the  Codex  MRLs  based 
on  field  residue  data  generated  in  the 
United  States  for  these  uses  (Pesticide 
Petitions  5F1625  and  5H5088  for  com 
grain  and  5F1591  for  sorghum  grain). 
These  data  indicate  that  use  of  the 
pesticide  according  to  good  agricultural 
practices  and  under  the  terms  of  the 
FIFRA  emergency  exemption  Mali  not 
result  in  residues  in  com  grain  greater 
than  0.05  ppm  or  in  sorghum  grain 
greater  than  5.0  ppm.  Differences  in  vtse 
patterns  and  pre-harvest  intervals  may 
account  for  the  differences  between  the 
Codex  MRLs  and  the  tolerance  values 
generated  finm  the  pesticide  residue 
trials  in  the  United  States.  For  purposes 
of  these  section  18  uses,  the  time- 
limited  tolerances  will  be  estabhshed  at 
0.05  ppm  for  com  grain  and  5.0  ppm  for 
sorghum  grain.  Harmonization  of  the 
U.S.  tolerances  with  the  Codex  MRLs 
wiU  be  addressed  if  permanent 
tolerances  and  registrations  are 
requested.  Adequate  enforcement 
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methodology,  method  I  of  PAM,  Vol.  n 
(spectiophotometric),  is  available  to 
enforce  the  tolerance  expression.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  horn:  By  mail,  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number.  Crystal  Mall  #2,  Rm.  1128, 

1921  Jefferson  Davis  Highway, 

Ariington,  VA  (703)  305-5805. 

VL  Conidusimi 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  paraquat  in  or  cm  grain  sorghum  at 
5.0  part  per  million  (ppm),  sorghum 
stover  at  10.0  ppm.  so^um  forage  at 
3.0  ppm,  aspirated  sot^um  grain 
fractions  at  50.0  ppm,  com  grain  at  0.05 
ppm,  com  forage  at  3.0  ppm.  com 
fr^der  at  10.0  ppm,  com  flour  at  0.10 
ppm  and  poultry  byproducts  at  0.02 
ppm.-These  tolerances  will  expire  and 
be  revoked  by  EPA  on  April  14, 1998. 

Vn.  OhfBctioBi  aad  Hearing  Eeqaests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object”  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rathw  than  30 
days.  EPA  currently  has  procedural 
r^ulations  which  govern  the 
submission  of  olqe^ons  and  heating 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  July  1, 1997,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Cleric,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Cleric  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
recpiested,  the  objections  must  include  a 
statement  of  the  facrtual  issues  on  which 


a  healing  is  requested,  the  requestor’s 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  die 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  £ac:tual 
issues  in  the  mannar  soi^t  by  the 
requestor  would  be  adequate  to  justify 
the  ac:tion  requested  (40  CFR  178.32). 
Information  submitted  in  (X)nnec:tion 
wit)}  an  objeertion  or  hearing  request 
may  be  claimed  cxmfidential  by  marking 
any  part  or  all  of  that  information  as 
CBL  Information  so  marked  will  not  be 
disclosed  except  in  acxxmlaime  with 
prcx»dures  set  forth  in  40  CFR  part  2. 

A  cx)py  of  the  information  that  does  not 
emntain  CBI  must  be  sulmiitted  for 
inclusion  in  the  public  reexud. 
Information  not  marked  confidential 
may  be  disedosed  publicly  by  EPA 
wiffiout  prior  notico. 

Vm.  PnMic  Docket 

EPA  has  established  a  record  for  this 
rulemaking  undn  dcxdcet  number  [OPP- 
300479]  (ineduding  any  comments  and 
data  sul^tted  diectronicolly).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspec:tion  from  8:30  aon.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  Icxoted  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Offico  of 
Pestiedde  Programs,  ^vironmental 
Proteertion  Agenc:y,  Crystal  Mall  #2, 

1921  Jeffisrson  Davis  Highway, 
Arlin^n,  VA. 

Electronic  comments  may  be  sent 
direcdlv  to  EPA  at: 

opp-d(xdnBt#Bpainail.epa.gov. 

Elecdronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  cdiaracders  and  any  form 
of  enenyption. 

The  officdal  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Acxordingly,  EPA  will 
transfer  any  copies  of  objeedions  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  placo  the  paper  copies 
in  the  official  rulemaking  record  whicdi 
will  also  include  all  comments 


submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
docniment 

DL  RegnlatcHy  Aaseasment 
Requirements 

Under  Exeemtive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  aedion” 
and,  since  this  aedion  does  not  impose 
any  information  coUeedion  reejuirements 
as  defined  by  the  Paperwork  Reduction 
Acd,  44  U.S.C.  3501  et  seq.,  it  is  not 
subjecd  to  review  by  the  Offico  of 
Management  and  Budget.  In  addition, 
this  aedion  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  manclate  as  described  in  the 
Unfunded  Mandates  Reform  Acd  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officdals  as 
specified  by  Executive  Order  12875  (58 
I^  58093,  Oedober  28, 1993),  or  spec^ 
considerations  as  required  %  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Berause  FFDCA  seedion  408GH6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  reg^tory  flexibilify 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  604(a),  do  not 
apply. 

Under  5  U.S.C.  801(aXlKA)  of  the 
Administrative  Prexodure  Acd  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  H  of  Pub.  L.  104-121, 110 
Stat  M7),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accx)unting  Office  prior  to  publication 
of  the  nde  in  today’s  Feder^  Register. 
This  rule  is  not  a  “major  rule”  as 
defined  by  5  U.S.C  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  part  180 

Environmental  proteedion. 
Administrative  pracdice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
recpiirements. 

Dated:  Ai»il  17, 1997. 

Stspbea  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Rules  and  Regulations 


24051 


Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.205  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  adding  a 
paragraph  heading,  and  new  entries  in 
alphabetical  order  to  the  table. 

b.  By  redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b). 

c.  In  newly  designated  paragraph  (c) 
by  adding  a  paragraph  heading. 

d.  By  adding  and  reserving  paragraph 
(d). 

e.  By  revising  the  phrase  “raw 
agricvilturar’  to  read  “food”  throughout 
the  section. 


§  180.205  Paraquat;  tolerances  for 
residues 

(a)  General.  *  *  * 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  desiccant,  defoliant, 
and  herbicide  paraquat  (l,l'-dimethyl- 
4,4'-bipyridinium-ion)  derived  from 
applications  of  either  the  bis  (methyl 
sulfate)  or  the  dichloride  salt  (both 
calculated  as  the  cation)  in  connection 
with  use  of  the  p>esticide  imder  section 
18  emergency  exemptions  granted  by 
EPA  in  or  on  the  following  food 
commodities: 


Commodty 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Sorghum  grain 
Sorghum  sto- 

5.0 

4/14/98 

ver  . . 

Sorghum  for- 

10.0 

4/14/98 

age . 

Sorghum,  as¬ 
pirated  grain 

3.0 

4/14/98 

fractions  ..... 

50.0 

4/14/98 

Com  grain  . — 

0.05 

4/14/98 

Com  forage  ... 

3.0 

4/14/98 

Com  foddar  ... 

10.0 

4/14/98 

Cornflour . 

0.10 

4/14/98 

Poultry,  mbyp 

0.02 

4/14/98 

(c)  Tolerances  with  regional 

registrations.  *  *  * 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-11507  Filed  5-1-97;  8:45  am) 
BILUNQ  CODE  6660-6a-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  244 

[FRL-6814-71 

Solid  Waste  Programs;  Management 
Guidelines  for  Beverage  Containers, 
and  Resource  Recovery  Facilities 
Guidelines;  Removal  of  Obsolete 
Guidelines 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Partial  withdrawal  of  direct 
final  rule. 

SUMMARY:  On  December  31. 1996,  the 
Environmental  Protection  Agency  (EPA) 
published  a  direct  final  rule  (61  FR 
69032)  removing  from  the  Code  of 
Feder^  Regulations  (CFR)  two 
guidelines  pertaining  to  solid  waste 
management  which  are  obsolete.  This 
action  was  publi^ed  without  prior 
proposal.  Because  EPA  has  received 
adverse  comment  with  respect  to  the 
removal  of  40  CFR  Part  244,  Solid  Waste 
Management  Guidelines  for  Beverage 
Containers,  EPA  withdraws  the  removal 
of  this  Part  from  the  direct  final  rule. 

The  withdrawal  of  this  Part  does  not 
affect  the  removal  of  40  CFR  Part  245 
which  became  effective  March  3, 1997. 
EFFECTIVE  DATE:  March  3, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Gallman  (703)  308-6600,  U.S. 
EPA,  Office  of  Solid  Waste  and 
Emergency  Response,  401  M  Street,  SW, 
(5306W),  Washington,  D.C.  20460,  or 
the  RCRA  Superfund  Hotline,  phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION:  On 
IDecember  31, 1906,  EPA  pubUshed  in 
the  Federal  Register  a  du^  final  rule 
to  remove  two  guidelines  pertaining  to 
soUd  waste  management  which  the 
Agency  beUeves  to  be  obsolete,  40  CFR 
Part  244,  Solid  Waste  Management 
Guidelines  for  Beverage  Containers,  and 
Part  245,  Resovuxs  Recovery  Facilities 
Guidelines.  The  activities  addressed  in 
these  1976  guidelines  have  been 
included  in  niunerous  state  and  local 
statutes  and  regulations  and  other 
Federal  rules,  or  have  been  superseded 
by  such  Presidentiid  actions  as 
Executive  Order  12873.  The  direct  final 
rule  was  published  without  prior 
proposal  in  the  Federal  Register  but 
with  a  provision  for  a  30  day  comment 
period.  In  addition,  EPA  pubfished  a 
proposed  rule,  also  on  December  31, 
1996  (61  FR  69059).  EPA  annoimced  in 
both  rules  that,  should  EPA  receive 
adverse  comment  on  the  direct  final 
rule,  the  Agency  would  withdraw  the 


direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule  based  on  the  related  proposed 
rule.  EPA  received  adverse  comment 
within  the  prescribed  comment  period 
specifically  addressing  the  removal  of 
40  CFR  Part  244.  EPA  did  not  receive 
adverse  comments  addressing  the 
removal  of  40  CFR  Ptut  245.  With 
today’s  action,  EPA  is  withdrawing  the 
removal  of  40  CFR  Part  244  from  the 
December  31, 1996  direct  final  rule  (61 
FR  69032).  The  withdrawal  of  Part  244 
from  the  direct  final  rule  does  not  affect 
the  removal  of  Part  245  which  became 
effective  March  3, 1997,  as  indicated  in 
the  direct  final  rule.  The  comments 
received  regarding  the  removal  of  40 
CFR  Part  244  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
related  proposed  rule  (61  FR  69059). 

List  Subjects  in  40  CFR  Part  244 

Environmental  protection.  Waste 
treatment  and  disposal.  Recycling, 
Government  property. 

Dated:  April  16, 1997. 

Timothy  Fields,  Jr., 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  forth  in  the 
preamble,  the  amendment  removing  40 
CFR  Part  244  published  at  61  FR  69032 
(December  31, 1996)  is  withdrawn  and 
part  244  is  added  as  follows: 

PART  244— SOLID  WASTE 
MANAGEMENT  GUIDELINES  FOR 
BEVERAGE  CONTAINERS 

Subpart  A— Ganeral  Provisions 

244.100  Scope. 

244.101  De^itions. 

Subpart  B — Requirements 

244.200  Requirements. 

244.201  Use  of  returnable  beverage 
containers. 

244.202  Information. 

244.203  Implementation  decisions  and 
reporting. 

Appendix  to  Part  244 — Recommmded 
BiUiography 

Authority:  Secs.  1008  and  6004  of  the 
Solid  Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovny  Act  of 
1976,  as  amended  (42  U.S.C  6907, 6964). 

Subpart  A— General  Provisions 

§244.100  Scope. 

(a)  The  “Reqtiirement”  sections 
contained  herein  delineate  minimum 
actions  for  Federal  agencies  for  reducing 
beverage  container  waste. 

(b)  Section  211  of  the  Act  and 
Executive  Order  11752  make  the 
“Requirements”  section  of  the 
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guidelines  mandatory  upon  Federal 
agencies.  They  are  recommended  for 
adoption  by  State  and  local 
governments  and  private  agencies. 

(c)  Intent  and  Objectives.  (1)  These 
Giddelines  for  Beverage  Containers  are 
intended  to  achieve  a  reduction  in 
beverage  container  solid  waste  and 
litter,  resulting  in  savings  in  waste 
collection  and  disposal  costs  to  the 
Federal  Government.  They  are  also 
intended  to  achieve  the  conservation 
and  more  efficient  use  of  energy  and 
material  resources  through  the 
development  of  effective  beverage 
distribution  and  container  collection 
systems. 

(2)  The  guidelines  are  intended  to 
achieve  these  goals  by  making  all 
beverage  containers  returnable  and 
encouraging  reuse  of  recycling  of  the 
returned  containers.  To  accomplish  the 
return  of  beverage  containers,  a  deposit 
of  at  least  five  cents  on  each  returnable 
beverage  container  is  to  be  paid  upon 
purchase  by  the  consumer  and  refunded 
to  the  consumer  when  the  empty 
container  is  returned  to  the  d^er.  This 
refimd  value  provides  a  positive 
incentive  for  consumers  to  return  the 
empty  containers.  Once  containers  are 
returned,  nomnfillable  containers  can  be 
recycled  and  refillable  bottles  can  be 
revised. 

(3)  The  minimum  deposit  of  five  cents 
has  been  chosen  because  it  is  deemed  a 
large  enough  incentive  to  induce  the 
return  of  most  containers,  and  it  is  the 
most  widely  used  deposit  amoimt  in 
present  deposit  systems.  Because  this 
action  is  intended  to  be  compatible  with 
present  deposit  systems,  it  is 
recommended  that  Federal  facilities 
apply  higher  deposit  levels  in  localities 
where  higher  levels  are  ordinarily  used 
and  lower  deposit  levels  if  the  local  area 
has  an  established  return  system  with  a 
minimum  deposit  level,  for  some  or  all 
beverage  containers,  of  less  than  five 
cents. 

(4)  Final  determination  of  how  the 
requirements  of  the  guidelines  will  be 
met  rests  with  the  head  of  each  Federal 
agency. 

(5)  Federal  facilities  implementing  the 
guidelines  must  charge  refundable 
deposits  on  both  refiUable  beverage 
containers  and  nomefiUable  ones.  Use 
of  a  refillable  beverage  container  system 
Moll  achieve  the  objectives  of  this 
guideline  and  will  also  most  likely 
result  in  lower  beverage  prices  for 
consmners.  However,  placing 
refundable  deposits  on  noiuefillable 
containers,  wffich  are  subsequently 
returned  and  recycled,  also  achieves  the 
objectives  of  the  guidelines. 

(d)  Nonimplementation  for  Federal 
Facilities.  (1)  The  objectives  of  these 


guidelines  are  to  reduce  solid  waste  and 
litter  and  to  conserve  energy  and 
materials  through  the  use  of  a  return 
system  for  beverage  containers.  In  order 
to  have  a  substantial  impact  on  solid 
waste  and  litter  created  by  beverage 
containers  and  to  effect  the  concomitant 
energy  and  materials  savings  in  a  cost- 
effective  maimer,  three  conditions  will 
be  necessary:  First,  that  consumers 
continue  to  purchase  beverages  from 
dealers  at  F^eral  facilities;  second,  that 
empty  containers  be  returned  and  then 
reused  or  recycled;  third,  that  the  costs 
of  implementation  are  not  prohibitive. 
The  head  of  each  agency  should 
consider  these  factors  in  order  to  make 
a  determination  regarding 
implementation  of  these  guidelines. 

(2)  Tlie  Administrator  recognizes  that 
the  requirements  of  these  guidelines 
may  not  be  practical  at  some  Federal 
facilities  due  to  geographic  or  logistic 
problems  of  a  lo^  natiure.  Fvirther,  he 
recognizes  that  the  use  of  a  returnable 
beverage  container  system  will 
accomplish  nothing  if  all  reasonable 
efforts  to  implement  such  a  system  have 
failed  to  induce  consumers  to  buy 
beverages  in  returnable  containers  or  to 
return  them  when  empty.  When  these 
situations  persist,  agencies  may 
determine  not  to  continue 
implementation  of  these  guidelines. 

(3)  Federal  agencies  that  make  the 
determination  not  to  use  returnable 
containers  shall  provide  to  the 
Administrator  the  analysis  and  rationale 
used  in  making  that  determination  as 
required  by  §  244.100(f)(3).  The 
Administrator  will  publish  notice  of 
availability  of  this  report  in  the  Federal 
Rmster. 

I^e  following  conditions  are 
considered  to  be  valid  reasons  for  not 
using  retiumable  beveram  containers. 

(i)  Situations  in  which,  after  a  trial 
implementation,  there  is  no  alternative 
available  that  results  in  meeting  the 
objectives  of  the  guidelines  in  a  cost 
effective  manner.  Examples  of 
indications  of  this  situation  include,  but 
are  not  limited  to: 

(A)  Data  indicating  a  substantial  and 
persistent  reduction  in  beverage  sales 
that  is  not  directly  attributable  to  any 
other  cause;  and 

(B)  Failure  to  establish  a  beverage 
container  return  rate  that  effectively 
achieves  the  objectives  of  these 
guidelines. 

(ii)  Situations  in  which  no  viable 
alternative  can  be  foimd  which  avoids 
excessive,  irrecoverable  costs  to  the 
facility  or  the  Agency.  These  conditions 
may  prevail  at  either  part  or  all  of  a 
&cility.  It  is  expected  that  facilities  will 
use  returnable  beverage  containers  in 
those  portions  of  their  beverage 


distribution  systems  where  it  is  effective 
to  do  so.  However,  it  is  recognized  that 
in  some  situations,  such  as  for 
imattended  vending  machines  where  it 
is  impractical  to  establish  refund 
locations,  or  in  small  remote  outlets 
where  the  majority  of  consumers  are 
transient,  it  may  not  be  possible  to  use 
returnable  containers  effectively.  The 
provisions  for  nonimplementation  can 
he  appUed  to  those  portions  of  a  facility. 

(ej  Tlie  Environmental  Protection 
Agency  will  render  technical  assistance 
and  other  guidance  to  Federal  agencies 
when  requested  to  do  so  pursuant  to 
section  3(d)(1)  of  Executive  Order 
11752. 

(f)  Reports — (1)  Implementation 
Schedide  Report.  This  report  is  to 
advise  the  EPA  of  plans  for  the 
implementation  of  these  guidelines.  It  is 
to  be  submitted  to  the  Administrator 
within  60  days  following  an  agency’s 
determination  to  implement,  and  ^ould 
include  a  list  of  planned 
implementation  actions  and  a  schedule 
indicating  when  those  actions  will  be 
taken. 

(2)  [Reserved] 

(3)  Nonimplementation  Report. 
Nonimplementation  reports  are  to  be 
submitted  to  the  Administrator  as  soon 
as  possible  after  a  final  agency 
determination  has  been  made  not  to  use 
returnable  beverage  containers  but  not 
later  than  sixty  days  after  this 
determination.  The  Administrator  will 
indicate  to  the  reporting  agency  his 
concurrence  or  nonconcurrence  with 
the  agency’s  decision,  including  his 
reasons  therefor.  This  concurrence  or 
nonconcunence  is  advisory. 
Nonimplementation  reports  should 
include: 

(i)  A  description  of  alternative  actions 
considered  or  implemented,  including 
those  actions  which,  if  taken  or 
continued,  would  have  involved  a 
deposit  or  return  system. 

(ii)  A  description  of  ongoing  actions 
that  will  be  continued  and  actions  taken 
or  proposed  that  would  preclude  future 
implementation  of  a  returnable  beverage 
container  system.  This  statement  should 
identify  all  agency  facilities  or 
categories  of  facilities  that  will  be 
affected. 

(iii)  An  analysis  in  support  of  the 
determination  not  to  implement  a 
deposit  system,  including  technical 
data,  market  studies,  and  policy 
consi4erations  used  in  making  that 
determination.  If  the  determination  not 
to  implement  is  based  on  inability  to 
achieve  a  cost-effective  system,  tffis 
analysis  should  include  such  things  as 
sales  volume,  impact  on  total  overhead 
costs,  administrative  costs,  other  costs 
of  implementation,  percentage  of 
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containers  sold  that  are  returned,  solid 
waste  and  litter  reduction,  energy  and 
materials  saved,  and  retail  prices  (before 
and  after  implementation). 

1244.101  DeflnitkMis. 

(a)  Beverage  means  carbonated  natural 
or  mineral  waters;  soda  water  and 
similar  carbonated  soft  drinks;  and  beer 
or  other  carbonated  malt  drinks  in 
liquid  form  and  intended  for  human 
consiunption. 

(b)  Beverage  container  means  an 
airtight  container  containing  a  beverage 
imder  pressure  of  carbonation.  Cups  and 
other  open  receptacles  are  specifically 
excluded  from  this  definition. 

(c)  Consumer  means  any  person  who 
purchases  a  beverage  in  a  beverage 
container  for  final  use  or  consumption. 

(d)  Dealer  means  any  person  who 
engages  in  the  sale  of  beverages  in 
beverage  containers  to  a  consumer. 

(e)  Deposit  means  the  sum  paid  to  the 
dealer  by  the  consumer  when  beverages 
are  purchased  in  returnable  beverage 
containers,  and  which  is  refunded  when 
the  beverage  container  is  returned. 

(f)  Distributor  means  any  person  who 
engages  in  the  sale  of  beverages,  in 
beverage  containers,  to  a  dealer, 
including  any  manufacturer  who 
engages  in  such  sale. 

(g)  Federal  Agency  means  any 
department,  agency,  establishment,  or 
instrumentality  of  the  executive  branch 
of  the  United  States  Government. 

(h)  Federal  facility  means  any 
building,  installation,  structure,  land,  or 
public  work  owned  by  or  leased  to  the 
Feder^  Government.  Ships  at  sea, 
aircraft  in  the  air,  land  forces  on 
maneuvers,  and  other  mobile  facilities; 
and  United  States  Government 
installations  located  on  foreign  soil  or 
on  land  outside  the  jiuisdiction  of  the 
United  States  Government  are  not 
considered  “Federal  facilities”  for  the 
purpose  of  these  guidelines. 

(i)  On-Premise  Sales  means  sales 
transactions  in  which  beverages  are 
purchased  by  a  consumer  for  immediate 
consumption  within  the  area  imder 
control  of  the  dealer. 

(])  Recycling  means  the  process  by 
wUch  recovered  materials  are 
transformed  into  new  prodiKds. 

(k)  Refillable  Beverage  Container 
means  a  beverage  container  that  when 
returned  to  a  distributor  or  bottler  is 
refilled  with  a  beverage  and  reused. 

0)  Refund  means  the  sum,  equal  to 
the  deposit,  that  is  given  to  the 
consumer  or  the  deicer  or  both  in 
exchange  for  empty  returnable  beverage 
containers. 

(m)  Returnable  Beverage  Container 
means  a  beverage  container  for  which  a 
deposit  is  paid  upon  purchase  and  for 


which  a  refund  of  equal  value  is  payable 
upon  return. 

Subpart  B — Requirements 

§244.200  Requirements. 

§244.201  Use  of  returnable  beverage 
containers. 

(a)  All  beverages  in  beverage 
containers  sold  or  offered  for  sale  shall 
be  sold  in  returnable  beverage 
containers.  On-premise  sales  are 
specifically  excluded  fiom  this 
requirement  provided  that  empty 
beverage  containers  are  returned  to  the 
distributor  for  refilling,  or  are  recycled, 
either  by  the  dealer  or  by  the  distributor 
when  markets  for  recyclable  materials 
are  available. 

(b)  The  deposit  shall  be  at  least  five 
(5)  cents  unless  the  local  area  has  an 
established  return  system  in  operation 
with  a  lower  minimnin  deposit  level.  In 
these  specific  areas,  Fedei^  facilities 
may  adopt  a  minimum  deposit  equal  to 
the  local  deposit  level. 

(c)  A  dealer  shall  accept  from  a 
consumer  any  empty  beverage 
containers  of  the  kind,  size  and  brand 
sold  by  the  dealer,  and  pay  the 
consumer  the  refund  v^ue  of  the 
beverage  container,  provided  the 
container  is  refillable  or  is  labelled  in 
accordance  with  §  244.202(a). 

(d)  The  refund  shall  be  provided  at 
the  place  of  side  whenever  possible  or 
as  close  to  that  place  as  practicable,  and 
in  any  event,  on  the  premises  of  the 
particular  federal  facility  involved. 
Refund  locations  shall  be  conspicuously 
labelled  as  refund  centers.  If  they  are 
not  in  the  immediate  vicinity  of  the 
place  of  sale,  notice  of  their  location 
shall  be  prominently  posted  at  that 
place  of  sale. 

(e)  A  dealer  shall  not  procure 
beverages  in  beverage  containers  fiom 
distributors  who  refuse  to:  Accept  fiom 
the  dealer  any  returnable  beverage 
containers  of  the  kind,  size  and  brand 
sold  by  the  distributor;  pay  to  the  dealer 
the  refund  value  of  the  beverage 
containers;  and  reuse  the  returned 
containers  or  recycle  them  where 
markets  for  recyclable  matwials  are 
available. 

(f)  Returned  refillable  beverage 
containers  shall  he  returned  to  the 
distributor  for  refilling.  NonrefiUable 
beverage  containers  shall  be  returned  to 
the  appropriate  distributor  or  recycled, 
where  markets  for  recyclable  matmials 
are  available. 

§244.202  Information. 

(a)  With  the  exception  of  refillable 
beverage  containers,  every  returnable 
beverage  container  sold  or  offered  for 
sale  by  a  dealer  shall  clearly  and 


conspicuously  indicate,  by  embossing  or 
by  stamp,  or  by  a  label  securely  affix^ 
to  the  beverage  container,  the  refund 
value  of  the  container  and  that  the 
container  is  returnable. 

(b)  Dealers  shall  inform  consumers 
that  beverages  are  sold  in  returnable 
beverage  containers  by  placing  a  sign,  or 
a  shelf  label,  or  both,  in  close  proximity 
to  any  sales  display  of  beverages  in 
returnable  containers.  That  sign  or  label 
shall  indicate  that  all  containers  are 
returnable,  separately  list  the  beverage 
price  and  deposit  to  be  paid  by  the 
consumer,  and  shall  indicate  where  the 
empty  beverage  containers  may  be 
returned  for  refund  of  the  deposit. 

§  244.203  Implementation  decisions  and 
reporting. 

Federal  i^encies  are  to  determine 
whether  or  not  to  implement  these 
guidelines  by  October  20, 1977. 
Reporting  of  that  determination  shall  be 
in  accordsmce  with  the  following .. 
requirements: 

(a)  Federal  agencies  that  plan  to 
implement  these  guidelines  shall  report 
that  decision  to  the  Administrator  in 
accordance  with  the  procedures 
described  in  §  244.100(f)(1). 

(b)  Agencies  that  determine  not  to 
implement  these  guidelines  shall 
provide  to  the  Administrator  a 
nonimplementation  report  in 
accordance  with  §  244.100(f)(3).  This 
report  shall  include  the  reasons  for 
nonimplementation,  based  on  concepts 
presented  in  §  244.100(d). 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1626 

Restrictions  on  Legal  Assistance  to 
Aliens 

agency:  Legal  Services  Corporation. 
ACTION:  Correction  to  interim  rule. 

SUHmiARY:  This  document  contains  a 
correction  to  an  interim  rule  published 
on  April  21. 1997  (62  FR  19409).  The 
rule  relates  to  restrictions  on  legal 
asssistance  to  aliens. 

DATES:  This  correction  is  effective  on 
April  21, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
(202)  336-8910. 

SUPPLEMENTARY  INFORMATION:  As 
published  on  April  21, 1997  (62  FR 
19409),  the  interim  provisions  listed  in 
the  Dates  heading  are  incorrect. 
Accordingly,  the  publication  is 
corrected  as  follows: 

On  page  19409,  column  2,  in  the 
Dates  heading  referring  to  interim 
provisions,  delete  “§  1612.2  (f)  and  (g) 
and  §  1612.4,”  and  insert  “1626.2  (f)  and 
(g)  and  §  1626.4”  in  its  place. 

Dated:  April  28. 1997. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  97-11363  Filed  5-1-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[DA  No.  97-721] 

Alternate  Designated  Ethics  Official 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  'The  Commission  has  created 
a  new  position  of  Associate  General 
Counsel  for  Ethics  in  the  Office  of 
General  Counsel  and  has  approved  the 
designation  of  the  current  holder  of  that 
position  as  Alternate  Designated  Agency 
Ethics  Official  (DAEO).  This  Order 
clarifies  that  there  will  no  longer  be  a 
specific  position  designated  fOT  the 
Alternate  DAEO.  This  organizational 
change  will  be  beneficial  to  the  agency 
in  implementing  its  statutory  ethical  , 
.‘*^84tion8,  ^  ^ 


EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  B.  Kelley,  Office  of  General 
Counsel,  (202)  418-1720. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  April  9, 1997;  Released:  April  11, 
1997. 

1.  Section  0.251(a)  of  the 
Commission’s  rules  delegates  authority 
to  the  General  Counsel  to  act  as  the 
Designated  Agency  Ethics  Official 
(DAEO)  and  the  Associate  General 
Cmmsel  for  Administrative  Law  to  act 
as  the  Alternate  DAEO.  47  CFR 

§  0.251(a).  On  March  13, 1997,  the 
Commission  created  the  position  of 
Associate  General  Counsel  for  Ethics  in 
the  Office  of  General  Counsel,  effective 
March  16, 1997,  and  approved  the 
designation  of  the  current  holder  of  that 
position  as  Alternate  DAEO.  The 
Commission  also  instructed  the 
Managing  Director  to  make  conforming 
changes  in  the  Commission’s  rules.  To 
be  consistent  with  this  Commission 
action,  section  0.251(a)  will  no  longer 
identify  a  specific  position  for  the 
Alternate  DAEO. 

2.  Accordingly,  it  is  ordered  that, 
effective  upon  publication  in  the 
Federal  Register,  section  0.251(a)  of  the 
Commission’s  rules  is  amended,  as  set 
forth  below  pursuant  to  section  4(i)  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §  154(i). 

3.  The  amendment  adopted  in  this 
Order  involves  agency  organization  and 
thus  the  Administrative  Procedure  Act’s 
prior  notice  and  comment  effective  date 
requirements  do  not  apply.  5  U.S.C. 
§§553  (b)(A),  (d). 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

Federal  Communications  Commission. 
Andrew  S.  Fishel, 

Managing  Director. 

Rule  Change 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  0,  is  amended  as 
follows: 

PART  0— [AMENDED] 

1.  The  authority  for  Part  0,  Subpart  B, 
of  Title  47  of  the  Code  of  Federal 
Regulations  continues  to  read  as 
follows: 

Authority:  Sec.  5, 48  Stat  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.251  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
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§  0.251  Authority  delegated. 

(a)  The  General  Covinsel  is  delegated 
authority  to  act  as  the  “designated 
agency  ethics  official.”  ' 

***** 

[FR  Doc.  97-11445  Filed  5-1-97;  8:45  ami 
BILUNQ  CODE  (TIZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  95-135;  RM-8681] 

Radio  Broadcasting  Services;  Honor, 

Ml 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 


SUMMARY:  The  Commission  denies  the 
petition  filed  by  Roger  L.  Hoppe,  n 
(“Hoppe”)  for  reconsideration  of  the 
Report  and  Order  in  MM  Docket  No. 
95-135,  61  FR  24243,  May  14, 1996.  The 
Report  and  Order  allotted  Channel  264A 
to  Honor,  Michigan,  as  a  first  local 
service  and  denied  Hoppe’s  one  step 
application  and  counterproposal  as 
untimely  to  substitute  Channel  264C2 
for  Qiannel  261A  at  Bear  Lake, 
Michigan.  The  Commission  has  affirmed 
the  action  takmi  in  the  Report  and  Order 
that  a  first  local  service  at  Honor, 
Midiigan,  will  better  serve  the  public 
interest  than  expanded  service  at  Bear 
Lake,  Michigan. 

^FECnVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Douglas  W.  Wdbbink, 

Chie/,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  97-11128  Filed  5-1-97;  8:45  am) 
BMJJNQ  CODE  t712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107  and  190 

[Docket  No.  RSP-3] 

RIN  2137-ADOO 

Availability  of  Interpretations  of 
Hazardous  Materials  and  Pipeline 
Safety  Regulations 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  RSPA 
establishes  two  new  informational 
sections.  The  new  sections  give  notice 
of  the  availability  of  informal  guidance 
and  interpretive  assistance  concerning 
the  Federal  hazardous  materials 
transportation  law  and  the  Hazardous 
Materials  Regulations,  as  well  as  the 
Federal  pipeline  safety  law  and  the 
pipeline  safety  regulations. 

EFFECTIVE  DATE:  The  effective  date  of 
these  amendments  is  May  2, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  E.  Machado.  Office  of  the  Chief 
Counsel.  (202)  366-4400,  RSPA, 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001  (for  hazardous  materials 
transpmtation  issues);  (».  Paul  Sanchez. 
Office  of  the  Chief  Counsel.  (202)  366- 
4400,  RSPA,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washhigton,  DC  20590-0001  (for 
pipeline  safety  issues). 

SUPPLEMENTARY  INFORMATION: 
BackgriNind 

On  March  29, 1996,  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  was 
enacted  as  Title  II  of  the  Contract  with 
America  Advancement  Act  of  1996, 

Pub.  L.  104-121.  Section  213(b)  of 
SBREFA  requires  that,  prior  to  March 
29, 1997,  each  Federal  agency  that 
regulates  small  entities  establish  a 
program  to  answer  inquiries  by  small 
entities  concerning  information  cm, 
advice  about,  and  compliance  with, 
statutes  and  agency  regulations,  taking 
into  ac<x>unt  specific  fec:ts  supplied  by 
the  small  entity.  That  secrtion  further 
provides  that  guidance  given  to  a  small 
entity  may  be  used  as  evidence  of  the 
reasonableness  or  appropriateness  of 
proposed  fines,  penalties,  or  damages  in 
cdvil  and  administrative  acrtions.  Finally, 
the  section  mandates  that  eacdi  Federal 
agency  report  to  Congress,  by  March  29, 
1998,  on  the  scope  of  its  program;  this 
report  must  include  the  number  of  small 


entities  obtaining  guidance,  and  the 
achievements  of  the  agency’s  program. 

Hazardous  Materials  Safety — ^Part  107 

The  Federal  hazardous  material 
transportation  law  (Federal  hazmat  law), 
49  U.S.C.  5101-5127,  directs  the 
Secretary  of  Transportation  to  prescribe 
regulations  for  the  safe  transportation  of 
hazardous  materials  in  commerce.  49 
U.S.C.  5103.  The  Research  and  Special 
Programs  Administration  (RSPA)  is  the 
administration  within  the  Department  of 
Transportation  primarily  responsible  for 
implementing  the  Federal  hazmat  law. 

49  CFR  1.53.  RSPA  does  so  through  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180). 

The  Federal  hazmat  law  and  the  HMR 
apply  to  a  person  who  transports 
hauidous  materials  in  commeice; 
causes  hazardous  material  to  be 
transported  in  cx)mmeice;  or 
maniifacTures,  fabric:ates,  marics, 
maintains,  reconditions,  repairs,  or  tests 
a  packaging  or  cx>ntainer  whicdi  is 
represented,  marked,  c:ertified,  or  sold 
by  that  person  as  qualified  for  use  in 
transporting  a  hazcudous  material  in 
commerce.  Many  of  the  persons 
involved  in  these  regulated  activities  are 
small  entities,  including  small  business 
cx>ncems  and  individu^. 

RSPA’s  Offic»  of  Hazardous  Materials 
Safety  (OHMS)  maintains  a  telephonic 
information  line  dedicated  to  answering 
questions  c»n<3etning  all  aspects  of 
regulated  hazardous  materi^  activities. 
Telephonic  assistance  is  available  from 
9:00  a.m.  to  4:00  pjn.  Eastern  time, 
Monday  through  Friday,  except  Federal 
holidays.  At  all  other  times,  c^ers  are' 
requested  to  leave  a  recx>rded  message, 
which  is  answered  by  the  next  businsss 
day. 

The  information  line  may  be  reacdied 
via  a  lcx:al,  Washington,  D.C  telephone 
number  (202-366-4488),  or  through  a 
toll-free  “800”  number  (1-800-467- 
4922).  Additionally,  a  written  response 
to  a  questicm  on  the  Hazardous 
Materials  Regulations  may  be  obtained 
by  writing  to  RSPA’s  Office  of 
Hazardous  Materials  Standards. 

Informaticm  may  also  be  obtained  by 
contacting  OHMS  via  the  Internet  (http:/ 
/www.volpe.dot.gov/ohm).  Information 
cnirrently  or  soon  to  be  available  from 
OHMS’  internet  home  page  includes:  (1) 
Recent  ruleniakings  published  by 
OHMS,  in  both  text  and  image  files;  (2) 
Information  about  upcoming  training 
classes  provided  by  DOT;  (3)  The 
Emergency  Response  Guidebook, 
searchable  by  identification  number  and 
shipping  name;  (4)  The  Hazardous 
Materials  Registration  form,  with 
gmdance;  and  (5)  The  Hazardous 
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Materials  Incident  Report  form,  with 
guidance. 

Presently,  the  information  line’s 
telephone  numbers  are  published  in 
RSPA’s  Hazardous  Materials 
Information  Exchange  computer  bulletin 
board,  in  informational  brochures 
distributed  to  state  and  municipal 
governmental  entities  and  trade 
organizations,  in  newsletters  published 
by  trade  organizations,  and  in  various 
DOT  publications.  Additionally,  many 
of  these  sources  also  make  known  the 
availability  of  RSPA’s  written  letters  of 
clarification  and  assistance  with 
hazardous  materials  issues.  However, 
many  small  entities,  including  sole 
proprietorships,  family  businesses,  and 
individuals,  may  not  ^ve  access  to 
these  sources  of  information  and, 
correspondingly,  may  be  unaware  of  the 
verbal  and  written  assistance  available 
to  them. 

Also,  RSPA’s  Office  of  the  Chief 
Counsel  (OCC)  is  available  to  answer 
questions  concerning  Federal  hazmat 
law  and  Federal  preemption  of  state, 
local  and  Indian  tribe  hazardous 
materials  transportation  requirements. 
OCC  may  be  contacted  by  telephone 
(202-366-4400)  from  9:00  a.m.  to  4:00 
p.m.  Eastern  time,  Monday  through 
Friday,  except  Federal  holidays. 
Information  and  guidance  concerning 
Federal  hazmat  law  and  preemption 
may  also  be  obtained  by  writing  to  OCC 
or  by  contacting  OCC  via  the  Internet  at 
hltp*7/r8pa-atty.dot.gov.  Specifically, 
OCC’s  website  contains,  or  will  soon 
contain:  an  organizational  list;  an  index 
to  preemption  of  state  and  local  laws  on 
hazardous  materials  transportation;  the 
status  of  preemption  determination 
applications;  “hot  topic’’  summaries  of 
current  significant  decisions  and  events; 
procedural  rules  for  pipeline  safety 
administrative  enforcement  cases;  and,  a 
“feedback’’  mechanism  to  correspond 
electronically  with  OCC  staff  attorneys. 

This  rule  amends  the  regulations  in 
Part  107  by  adding  a  new  informational 
section  107.14.  Tffis  section  describes 
how  to  obtain  telephonic  assistance  on 
hazardous  materials  issues,  publishes 
the  local  and  “800’’  telephone  numbers 
for  OHMS’  information  line  and  for 
OCC,  and  publishes  OHMS’  and  OCC’s 
Internet  addresses.  Section  107.14  also 
contains  a  paragraph  which  explains  the 
availabibty  of  written  guidance,  and 
publishes  the  procedure  for  obtaining 
this  guidance. 

Pipeline  Safety — Part  190 

Federal  pipeline  safety  law,  49  U.S.C. 
60101  et  seq.,  directs  the  Secretary  of 
Transportation  to  prescribe  minimum 
safety  standards  for  pipeline  ^ 
transportation  and  for  pipeline  facilities. 


49  U.S.C.  60102.  RSPA  is  the 
administration  within  the  Deptutment  of 
Transportation  responsible  for 
implementing  the  pipeline  safety  law. 

49  CFR  1.53.  RSPA  does  so  through  the 
pipeline  safety  regulations  (49  CFR  Parts 
190-199). 

The  pipeline  safety  law  and  the 
pipeline  safety  regulations  apply  to 
owners  and  operators  of  pipeline 
facilities;  may  apply  to  the  design, 
installation,  inspection,  emergency 
plans  and  proc^ures,  testing, 
construction,  extension,  operation, 
replacement,  and  maintenance  of 
pipeline  facilities;  and  include  a 
requirement  that  all  individuals  who 
operate  and  maintain  pipeline  facilities 
shall  be  qualified  to  operate  and 
maintain  the  pipeline  facilities.  There 
are  more  than  20,000  gas  and  hazardous 
liquid  pipeline  companies,  of  which 
oidy  about  1,000  are  major  conmanies. 

RSPA’s  Office  of  Pipeline  Saf^ 

(OPS)  has  designated  its  website  on  the 
Internet  and  a  telephone  line  at  the  OPS 
Washington,  D.C.  headquarters  as  its 
means  of  disseminating  information 
concerning  small  pipeline  operators.  It 
is  also  anticipated  that  the  OPS  regional 
offices  and  inspectors  in  the  field  will 
disseminate  information  and  provide 
assistance  to  small  operators.  Small 
operators  will  be  able  to  access 
u^ormation  on  pipeline  safety 
regulations,  recent  Federal  Register 
notices,  interpretations,  waivers.  Alert 
Notices,  and  other  useful  mformation, 
including  information  on  the 
availability  of  underground  utility 
damage  prevention  programs  in  their 
region. 

The  OPS  website  will  clearly  display 
a  “Special  Information  for  Operators  of 
Small  Pipelines  and  Master  Meter 
Systems’’  button.  Small  operators  will 
have  access  to  the  recently  revised 
“Guidance  Manual  for  O^rators  of 
Small  Natural  Gas  Systems”  (the  Small 
Gas  Operators  Manual),  a  dociunent  that 
explains  how  to  comply  with  the 
pipeline  safety  regulations.  In  addition, 
small  operators  will  be  able  to 
communicate  directly  with  OPS 
engineers  and  regulatory  personnel  by 
clicking  on  a  “T^  With  OPS”  button. 

Both  the  OPS  website  and  information 
telephone  line  are  staffed  by  OPS 
engineers  and  regulatory  personnel. 

OPS  staff  are  available  between  the 
hours  of  9:00  ami.  and  5:00  p.m.  Eastern 
time,  Monday  through  Friday,  except 
Federal  holidays.  The  OPS  telephone 
number  and  OPS  website  addr^  are 
provided  in  customer  brochures.  Callers 
may  also  be  directed  to  the  information 
telephone  line  through  the  main 
telephone  line  at  OPS  headquarters. 
Both  services  are  accessible  on  a  24V'i 


hour  basis.  Individuals  will  be  able  to 
leave  a  recorded  voicemail  message  by 
telephone  or  post  a  message  at  the 
wel^te  when  OPS  persoimel  are  not 
present.  All  messages  will  receive  a 
response  by  the  following  business  day. 
The  telephone  number  for  the  OPS 
information  line  is  (202)  366-0918  and 
the  OPS  website  can  be  accessed  via  the 
Internet  at  http://www.dot.ops.gov. 

Also,  OCC  is  available  to  answer 
questions  concerning  pipeline  safety 
law,  the  statutory  authority  imderlying 
RSPA’s  pipeline  regulations.  OCC  may 
be  contacted  by  telephone  (202-366- 
4400)  fit>m  9:00  a.m.  to  4:00  p.m. 

Eastern  time,  Monday  throu^  Friday, 
except  Federal  holidays.  Information 
and  guidance  concerning  pipeline  safety 
law  may  also  be  obtained  by  writing  to 
OCC  or  by  contacting  OCC  via  the 
Internet  at  http://rspa-atty.d(rt.gov. 
Specifically,  OCC’s  website  contains,  or 
soon  contain:  an  organizational  list; 
an  index  to  preemption  of  state  and 
local  laws  on  hazarclous  materials 
transportation;  the  status  of  preemption 
determination  applications;  “hot  topic” 
summaries  of  current  significant 
decisions  and  events;  procedural  rules 
for  pipeline  safety  adininistrative 
enforcement  cases;  and,  a  “feedback” 
mechanism  to  correspond  electronically 
with  OCC  staff  attorneys. 

This  rule  will  amend  the  pipeline 
safety  regulations  by  adding  a  new 
informational  regulation  located  at 
§  190.11.  This  section:  (1)  Sets  out  the 
availability  of  assistance  via  the  OPS 
and  OCC  websites  on  the  Internet  and 
by  telephone  with  respect  to  pipeline 
s^ety  issues;  (2)  provides  the  OPS  and 
OCC  website  Wemet  addresses;  and  (3) 
provides  the  OPS  and  OCC  telephone 
munbers. 

Effective  Date 

Because  the  amendments  adopted 
herein  are  for  informational  purposes 
only  and  impose  no  new  regulatory 
burden  on  any  person,  notice  and  public 
procedure  are  uimecessary.  For  these 
same  reasons,  these  amendments  are 
being  made  effective  without  the  usual 
30'day  delay  following  publication. 

Rulemaking  Anal3rsis  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a, 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  significant  according  to  the 
Regulatory  Policies  and  Procedrires  of 
the  Department  of  Transportation  (44  FR 
11034).  The  changes  adopted  in  tins. 
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rule  do  not  result  in  any  additional  costs 
to  the  public  or  the  agency.  Because  of 
the  minunal  economic  impact  of  this 
rule,  preparation  of  a  regulatory 
evaluation  is  not  warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
(“Federalism”)  and  does  not  have 
sufficient  Federahsm  impacts  tq  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  does  not  impose  any  new 
requirements;  thus,  there  eue  no  direct 
or  indirect  adverse  economic  impact  for 
small  imits  of  government,  businesses  or 
other  organizations. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Regulation  Identifier  Number  ' 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  unified  Agenda  of  Federal 
Regulations'.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  niunber  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subiects 
49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers,  Penalties. 

49  CFR  Part  190 

Administrative  practice  and 
procedure.  Pipeline  safety. 

In  consideration  of  the  foregoing,  49 
CFR  parts  107  and  190  are  amended  as 
follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Audiority:  49  U.S.C.  5101-5127, 44701; 
Sec.  212-213,  Pub.  L.  104-121, 110  Stat.  857; 
49  CFR  1.45, 1.53. 

2.  In  subpart  A,  a  new  §  107.14  is 
added  to  read  as  follows: 


§  107.14  Availability  of  informal  guidance 
and  interpretive  assistance. 

(a)  Availability  of  telephonic  and 
Internet  assistance.  (1)  l^PA  has  a  toll- 
fi«e,  telephonic  information  line  which 
provides  answers  to  inquiries  by  small 
entities  and  other  parties  concerning 
information  on  and  advice  about 
compliance  with  the  hazardous 
materials  regulations,  49  CFR  parts  171- 
180.  The  information  line  is  staffed  fix»m 
9:00  a.m.  throu^  4:00  p.m..  Eastern 
time,  Monday  fi^ugh  Friday,  except 
Federal  holidays.  When  the  information 
line  is  not  staffed,  callers  leave  a 
recorded  message,  which  will  be 
answered  by  the  next  business  day.  The 
telephone  numbers  for  the  information 
line  are:  1-800-467—4922  (that  is;  1- 
800-HMR49-22  toll  fi«e),  or  202-366- 
4488  (Washington,  DC  area). 
Additionally,  information  may  be 
obtained  fi-om  the  Office  of  Hazardous 
Materials  Safety  via  the  Internet  at  http:/ 
/www.  volpe.dot.gov/  ohm. 

(2)  RSPA’s  Office  of  the  Chief  Counsel 
(OCC)  is  available  to  answer  questions 
concerning  Federal  hazardous  material 
transportation  law,  49  USC  5101  et  seq. 
and  Federal  preemption  of  state,  local 
and  Indian  tribe  haWdous  material 
transportation  requirements.  OCC  may 
be  contacted  by  telephone  (202-366- 
4400)  from  9:00  a.m.  to  4:00  p.m. 

Eastern  time,  Monday  throu^  Friday, 
except  Federal  holidays.  Information 
and  guidance  concerning  Federal 
hazardous  material  transportation  law 
and  preemption  may  also  be  obtained  by 
contacting  OCC  via  the  Internet  at  http:/ 
/rspa-atty  .dot.gov. 

(b)  Availability  of  Written 
Interpretations.  (1)  A  written  regulatory 
clarification,  response  to  a  question,  or 
an  opinion  concerning  hazardous 
materials  offering,  transporting,  or 
packaging  requirements  may  Iw 
obtained  by  submitting  a  written  request 
to  the  RSPA  Office  of  Hazardous 
Materials  Standards  (DHM-10),  U.S. 
Department  of  Transjmrtation,  400  ' 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001:  The  requestor  must 
include  his  or  her  retvun  address  and 
should  also  include  a  daytime  telephone 
number. 

(2)  A  written  interpretation  regarding 
Federal  hazardous  material 
transportation  law,  49  USC  5101  et  seq., 
may  be  obtained  from  the  Office  of  the 
Chief  Coimsel  (DCC-1)  RSPA,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  requestor  must 
include  his  or  her  return  address  and 
should  also  include  a  daytime  telephone 
number. 


PART  190— PIPEUNE  SAFETY 
PROGRAMS  AND  RULEMAKING 
PROCEDURES 

3.  The  authority  citation  for  part  190 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321;  49  U.S.C.  5101- 
5127, 60101  et  seq.;  Sec.  212-213,  Pub.  L. 
104-121, 110  Stat.  857;  49  CFR  1.53. 

4.  In  subpart  A,  a  new  §  190.11  is 
added  to  read  as  follows: 

§  190.11  Availability  of  infonnal  guidance 
and  Interpretive  assistance. 

(a)  Availability  of  telephonic  and 
Internet  assistance.  (1)  RSPA  has 
established  a  website  on  the  Internet 
and  a  telephone  line  at  the  Office  of 
Pipeline  Safety  headqutirters  where 
small  operators  and  others  can  obtain 
information  on  and  advice  about 
compliance  with  pipeline  safety 
regulations.  49  CFR  parts  190-199.  The 
website  and  telephone  line  are  staffed 
by  personnel  from  RSPA’s  Office  of 
Pipeline  Safety  from  9:00  a.m.  through  , 
5:00  p.m..  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 
When  the  lines  are  not  staffed, 
individuals  may  leave  a  recorded 
vQicemail  message,  or  post  a  message  at 
the  OPS  website.  All  messages  will 
receive  a  response  by  the  following 
business  day.  The  telephone  num^r  for 
the  OPS  information  Iffie  is  (202)  366-. 
0918  and  the  OPS  website  can  be 
accessed  via  the  Internet  at  http:// 
www.dot.ops.gov. 

(2)  RSPA’s  Office  of  the  Chief  Covmsel 
(OCC)  is  available  to  answer  questions 
concerning  Federal  pipeline  ^ety  law, 
49  U.S.C.  60101  et  seq.  OCC  may  be 
contacted  by  telephone  (202-366—4400) 
frt>m  9:00  a.in.  to  4:00  p.m.  Eastern  time, 
Monday  through  Friday,  except  Federal 
hohdays.  Information  and  guidance 
concerning  Federal  pipeline  safety  law 
may  also  be  obtained  by  contacting  OCC 
via  the  Internet  at  http://rspa- 
atty.dot.gov. 

(d)  Availability  of  Written 
Interpretations.  (1)  A  written  regulatory 
interpretation,  response  to  a  question,  or 
an  opinion  concerning  a  pipeline  safety 
issue  may  be  obtained  by  submitting  a 
written  request  to  the  Office  of  Pipc^e 
Safety  (DPS-10),  RSPA,  U.S. 

Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  requestor  must 
include  his  or  her  return  address  and 
should  also  include  a  daytime  telephone 
number. 

(2)  A  written  interpretation  regarding 
Federal  pipeline  safety  law,  49  U.S.C 
60101  et  seq.,  may  be  obtained  from  the 
Office  of  the  Chief  Counsel,  RSPA,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
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20590-0001.  The  requestor  must 
include  his  or  her  return  address  and 
should  also  include  a  daytime  telephone 
munber. 

Issued  in  Washington,  DC  on  April  18, 
1997,  under  the  authority  delegated  in  49 
CF.R.  1.53. 

Kelley  S.  Coyner, 

Deputy  Administrator. 

[FR  Doc.  97-11436  Filed  5-1-97;  8:45  am] 
BMJJNQ  CODE  4t10-ai>-e 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  670 

Pocfcal  No.  961107312-7001-02;  LO. 
O42097A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacillc  Cod  by 
Catcher  Vessels  Using  TrawH  Gear  in 
the  Bering  Sea  and  Aiautian  islands 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  aosure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
using  trawl  gear  in  the  Boring  Sea  and 
Aleutian  blmds  management  area 
(BSAl).  This  action  is  necessary  to 
prevent  eocceeding  the  portion  of  the 
1997  total  allowable  catch  (TAG)  of 
Pacific  cod  allocated  to  catcher  vessels 
using  trawl  gear  in  this  area. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t),  April  29. 1997,  through 
2400  hrs.  A.l.t,  December  31, 1997. 

FOR  FURTHER  MFORMATION  CONTACT*. 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  ^e  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
[FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  Fishing  by  U.S.  vessels  is  govmmed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CTR  part  600  and  50 
CFR  part  679. 

The  portion  of  the  TAC  of  Pacific  cod 
allocate  to  catcher  vessels  using  trawl 
gear  in  the  BSAI  was  established  by  the 
Final  1997  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (62  FR  7168, 
February  18, 1997)  as  63,450  metric  tons 


(mt).  See  §  679.20(c)(3)(iii)  and 
§679.20(a)(7)(i)(B). 

In  accordance  with  §679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Administrator),  has 
determined  that  the  portion  of  the  TAC 
of  Pacific  cod  allocated  to  catcher 
vessels  iising  trawl  gear  in  the  BSAI  will 
soon  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  dirked 
fishing  allowance  of  59,450  mt.  and  is 
setting  aside  the  remaining  4,000  mt  as 
bycatch  to  support  ofiier  anticipated 
groundfish  fineries.  In  accordance  with 
§  679.20(dKlKifi)i  the  Regional 
Administrator  find*  that  thi*  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
using  trawl  gear  in  the  BSAL 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  oveiharvesting  the  1997  TAC  of 
Pacific  cod  allocated  to  catcher  vessels 
using  trawl  gear  in  the  BSAL  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest  The  TAC 
will  soon  be  reached.  Further  delay 
would  only  result  in  overiiarvest  which 
would  dismpt  the  FMP’s  objective  of 
providing  sufficient  Pacific  cod  to 
support  bycatch  needs  in  other 
anticipate  groundfish  fisheries 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  can  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.G 
553(d),  a  delay  in  the  effective  date  is 
hereby  waiv^. 

f*l»flfiMrifin 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  April  29. 1997. 

Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
Natiimal  Marine  Fisheries  Service. 

[FR  Doa  97-11472  Filed  4-29-97;  2:33  pm] 
aajJNQ  CODE  3S:0-22-F 


National  Oceanic  and  Atmospheric 
Administration 


Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  YeUowfin  Sole  by 
Vessels  Using  Trawl  Gear  in  die  Bering 
Sea  and  Aleutian  Islands 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Berhag  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevoat  exceeding  the  second  seasonal 
apportioiunent  of  the  1997  Pacific 
hi^but  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fisb^ 
category. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (AuLl),  April  29, 1997,  until  1200 
hrs,  A.l.t.  May  11, 1997. 

FOR  FURTHER  VIFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPlBeiTARY  MFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  &e  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  second  seasonal  apportionment 
of  the  1997  Pacific  halibut  bycatch 
allowance  specified  for  the  trawl 
yellowfin  sole  fishery  in  the  BSAI, 
which  is  defined  at 

§679.21(e)(3)(iv)(B)(l),  was  established 
by  the  Final  1997  H^est  Specifications 
of  Groundfish  for  the  BSAl  (62  FR  7168, 
February  18, 1997)  as  210  metric  tons. 

In  accordmce  with  §  679.21(eK7)(iv), 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  second 
seasonal  apportionment  of  the  1997 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  yellowfin  sole 
&hery  in  the  BSAI  has  been  caught. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  yellowfin  sole  by 
vessels  using  trawl  gear  in  the  BSAI  for 
the  remainder  of  the  season. 


50  CFR  Part  679 

[Docket  No.  961107312-7021-02;  LD. 
042897B] 
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Maximum  retainable  bycatch  amoimts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  fiom  review  imder 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  29, 1997. 

Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-11471  Filed  4-29-97;  2:33  pm) 
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Federal  Register 
Vol.  62,  No.  85 
Friday,  May  2,  1997 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  p(d)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
nies. 


EHVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PA  042-4066;  FRL-6820-4] 

Approval  and  Promulgation  of  Air 
Qutfity  implementation  Plans; 
Pennsylvania;  New  Source  Review  and 
Emiaslona  Registry  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  grant 
limited  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania  pursuant  to  the 
requirements  of  the  Clean  Air  Act 
(CAA).  This  revision  requires  major  new 
and  modified  sources  of  volatile  organic 
compoimds  (VOCs),  nitrogen  oxides 
(NOid,  particulate  matter  (PM), 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  10  microns  (PM- 
10),  PM-10  precursors,  sulfur  oxides 
(SOx)>  carbon  monoxide  (CO),  or  lead 
(Pb)  to  meet  certain  new  source  review 
permitting  requirements  if  they  are 
proposing  to  locate  in  a  designated 
nonattainment  area.  These  requirements 
also  apply  to  major  new  and  modified 
sources  of  VOCs  and  for  NOx  proposing 
to  locate  in  the  ozone  transport  region 
(OTR).  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act  (CAA). 
DATES:  Comments  must  be  received  on 
or  before  June  2, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Kathleen  Henry,  Chief,  Permit  Programs 
Section,  Mailc^e  3AT23,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Peimsylvania  19107. 
Copies  of  the  docmnents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IB,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  and  the  Pennsylvania 


Elepartment  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Markowski,  3AT23,  U.S. 
Enviroumental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107, 

(215)  566-2063. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  New  Source  Requirements  and 
Pennsylvania’s  Submittal 

The  CAA  requires  that  all  states 
submit  to  EPA,  by  November  15, 1992, 
a  revision  to  their  state  implementation 
plans  (SIPs)  requiring  major  new  and 
major  modified  sources  to  meet  certain 
new  source  review  (NSR)  reqviirements 
if  those  sources  are  being  located  in 
areas  designated  nonattainment  for  a 
pollutant,  are  expected  to  emit 
pollutants  in  quantities  likely  to 
significantly  impact  such  areas,  or,  in 
the  case  of  VOC  or  NOx  sources,  if  they 
are  being  located  in  the  OTR.  This 
requirement  for  a  SIP  revision  applies  to 
Pennsylvania,  which  currently  has  areas 
designated  nonattainment  for  ozone  (a 
pollutant  formed  under  certain 
meteorological  conditions  from 
precursor  VOC  and  NOx  emissions),  CO, 
SO2  and  PM-10. 

Pennsylvania  submitted  a  revision  to 
its  SIP,  on  February  4, 1994,  requiring 
major  new  and  mo^fied  sources  of 
VOCs,  NOx,  PM,  PM-10,  PM-10 
precursors.  SOx,  CO,  or  Pb  to  meet 
certain  NSR  requirements  if  they  are 
being  located  in  a  designated 
nonattainment  area,  if  they  are  expected 
to  emit  these  pollutants  in  quantities 
sufficient  to  significantly  impact  a 
nonattainment  area,  or,  in  the  case  of 
VOC  and  NOx  sources,  if  they  are  being 
located  in  the  OTR.  The  NSR 
requirements  include  installing  Lowest 
Acdiievable  Emission  Rate  (LA^) 
technology  and  obtaining  emission 
offsets.  The  submittal  included 
associated  emissions  banking 
requirements  and  an  emissions 
reduction  credit  (ERC)  registry. 
Peimsylvania’s  submittal  adds  these 
new  provisions  in  Subchapter  E, 
Sections  127.201  through  127.217  of  the 
Pennsylvania  Code,  and  removes  the 
older  provisions,  which  were  foimd  in 
Subchapter  C.,  Sections  127.61  through 


127.73  (it  reserves  those  regulation 
numbers). 

B.  Federal  Requirements 

According  to  section  172(c)(5)  of  the 
CAA,  SIPs  must  require  permits  for  the 
construction  and  operation  of  new  or 
modified  major  stationary  sources  in 
nonattainment  areas.  The  statutory 
permit  requirements  for  ozone 
nonattainment  areas  are  generally 
contained  in  revised  section  173  of  the 
CAA,  and  in  subpart  2  of  part  D. 

Further,  on  July  23, 1996,  EPA 
published  in  the  Federal  Register  a 
comprehensive  rulemaking  which 
proposed  significant  changes  to  the 
current  Prevention  of  Significant 
Deterioration  (PSD)  and  nonattainment 
NSR  rules.  See  61  FR  38311  (1996).  That 
rulemaking  proposed  to  revise 
regulations  for  the  approval  and 
promulgation  of  SIPs  and  the 
requirements  for  preparation,  adoption, 
and  submittal  of  implementation  plans 
governing  the  NSR  programs  mandated 
by  Parts  C  and  D  of  Title  I  of  the  CAA. 
Upon  EPA  promulgation  of  the  final 
rulemaking  at  a  later  date,  all  states, 
including  Pennsylvania,  will  be 
expected  to  evaluate  their  new  source 
review  regulations  in  accordance  with 
the  new  requirements  and  to  revise  such 
reflations  accordingly. 

hnportant  CAA  requirements  for  new 
sources  in  nonattainment  areas  are 
foimd  under  sections  172, 173, 182,  and 
184  of  the  CAA.  These  requirements  are 
summarized  below. 

a.  According  to  section  173(a)(1)  of 
the  CAA.  the  state  regulation  must 
assure  that  calculations  of  emissions 
offsets  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
reasonable  further  progress  (RFP). 

b.  According  to  section  173(c)(1)  of 
the  CAA,  the  state  regulation  may 
include  provisions  which  allow  offsets 
to  be  obtained  in  another  nonattainment 
area  if  that  area  has  an  equal  or  higher 
nonattainment  classification  and 
emissions  firom  the  other  nonattainment 
area  contribute  to  a  NAAQS  violation  in 
the  area  in  which  the  source  would 
construct. 

c.  According  to  section  173(c)(1)  of 
the  CAA,  the  state  regvdation  must 
provide  that  any  emissions  offsets 
obtained  in  conjimction  with  the 
issuance  of  a  permit  to  a  new  or 
modified  source  must  be  in  effect  and 
enforceable  by  the  time  the  new  or 
modified  source  commences  operation. 
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This  statutory  condition  for  offsets 
augments  the  existing  requirement 
imder  section  173  that  provides  that 
oSsets  must  be  federally-enforceable 
before  permit  issuance,  although  the 
required  emissions  reductions  need  not 
occur  until  the  date  on  which  the  new 
or  modified  source  commences 
operations. 

d.  According  to  section  173(cKl)  of 
the  CAA,  provisions  of  the  state 
regulation  must  assure  that  emissions 
increases  from  new  or  modified  soiut»s 
will  be  ofiset  by  real  reductions  in 
actual  emissions.  EPA’s  initial  guidance 
interpreting  general  sections  of  the  CAA 
is  contained  in  the  Title  I  General 
Preamble  published  in  the  Federal 
Register  on  April  16, 1992  (57  FR 
13498).  In  the  General  Preamble,  EPA 
reiterated  that  emission  increases  and 
decreases  for  netting  are  to  be 
determined  consistent  with  EPA’s 
current  new  source  rules  and  the 
December  4, 1986  emissions  trading 
policy  statement  (51  FR  43823).  In 
addition,  pre-enactment  reductions  are 
expected  to  be  treated  as  new  source 
growth,  even  though,  for  applicability 
purposes,  the  source’s  net  emissions 
change  is  de  minimis.  EPA’s  current 
new  source  rules  state  that  a  decrease  in 
emissions  is  only  creditable  if,  among 
other  requirements,  the  decrease  has  not 
been  relied  upon  by  the  state  for  any 
permit,  attainment  demonstration,  or 
reasonable  further  progress.  Therefore, 
emission  reductions  made  because  of 
RACT  or  other  requirements  that  have 
been  taken  into  account  in  the  state’s 
demonstration  of  reasonable  further 
progress  or  attainment  demonstration 
are  not  creditable  for  netting  purooses. 

e.  According  to  section  173(c)(2)  of 
the  CAA,  the  state  rules  must  prevent 
emission  reductions  otherwise  required 
by  the  CAA  from  being  credited  for 
purposes  of  part  D  offset  requirements. 

f.  According  to  section  173(a)(5)  of  the 
CAA,  the  state  regulation  mxist  require 
that  prior  to  any  part  D  permit  being 
issued  there  be  an  analysis  of  alternative 
sites,  sizes,  production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification. 

g.  According  to  section  328  of  the 
C^,  the  state  regulation  must  assure 
that  sources  located  on  the  Outer 
Continental  Shelf  (OCS)  are  subject  to 
the  same  requirements  applicable  if  the 
source  were  located  in  the 
corresponding  onshore  area. 

h.  Section  173(a)(3)  of  the  CAA 
requires  that  the  state  regulation  must 


assure  that  owners  or  operators  of  each 
proposed  new  or  modified  major 
stationary  source  demonstrate  that  all  of 
their  other  major  stationary  sources  in 
the  state  are  in  compliance. 

i.  The  state  regulation  must  define 
major  new  and  major  modified  sources 
in  accordance  with  the  area’s 
nonattainment  classification  imder 
section  181  for  ozone  and  section  186 
for  CO. 

j.  The  state  regulation  mrist  require 
emission  offsets  for  major  new  and 
major  modified  sources  in  accordance 
with  the  area’s  nonattainment 
classification  vmder  section  181  for 
ozone  and  secticm  186  for  CO. 

k.  The  state  regulation  must  require 
all  applicable  new  source  requirements 
to  be  met  by  sources  locating  in  the 
OTR.  For  a  severe  or  extreme  ozone 
nonattainment  area  located  in  the 
transport  region,  the  major  stationary 
source  size  thresholds  applicable  to 
those  areas  apply  for  VC3c  and, 
presumptively,  for  NOx-  These 
provisions  must  also  ensiire  that  new  or 
modified  major  stationary  sources 
obtain  VOC  and,  presumptively,  NOx 
ofbets  at  a  ratio  of  at  least  1.15  to  1  in 
order  to  obtain  a  NSR  permit.  Higher 
offset  ratios  apply  in  areas  classified  as 
serious  or  above  xmder  section  184  of 
the  CAA. 

l.  The  state  regulation  must  ensiue 
that  any  new  or  modified  major 
stationary  source  of  NOx  satisfies  the 
requirements  applicable  to  any  new  or 
modified  major  stationary  source  of 
VOC,  unless  a  special  NOx  exemption  is 
granted  by  the  Administrator  vmder 
section  182(f)  of  the  CAA. 

m.  State  plans  must,  for  serious  and 
severe  ozone  nonattainment  areas, 
implement  sections  182(c)  (6),  (7)  and 
(8)  of  the  CAA  with  regaitl  to 
modifications. 

C.  Nonattainment  Area  Requirements 
Pertaining  to  Pennsylvania 

The  CAA  defines  sources  as  major  at 
various  specified  levels  of  emissions, 
depending  on  the  attaimnent/ 
nonattainment  status  of  the  area  where 
the  source  is  located,  the  severity  of  the 
nonattainment,  and  on  whether  or  not 
the  source  is  located  in  an  OTR. 
Pennsylvania  has  areas  designated 
nonattainment  for  ozone,  for  PM-10,  for 
SO2,  and  for  CO. 

With  respect  to  ozone,  section  182(d) 
of  the  CAA  defines  sovirces  of  VOCs 
located  in  severe  ozone  nonattainment 
areas  as  major  when  they  have  the 
potential  to  emit  25  tons  per  year  (TPY) 
or  more  of  VOCs.  In  Pennsylvania  there 
is  one  severe  ozone  nonattainment  area, 
the  Philadelphia  area  (including 
Philadelphia,  Bucks,  Chester.  Delaware, 


and  Montgomery  Counties)  where  the 
25  TPY  major  source  threshold  for  VOCs 
applies.  Per  section  182(f)  of  the  CAA, 
NOx  sources  located  in  severe  ozone 
nonattainment  areas  must  also  be 
considered  major  at  the  same  threshold 
levels  as  VOC  sources.  Thus,  in  the 
Philadelphia  area  sources  are 
considei^  major  when  they  have  the 
potential  to  emit  25  TPY  or  more  of 
NOx. 

For  the  remainder  of  Pennsylvania, 
there  are  moderate  areas  to  consider  as 
well  as  the  fact  that  the  entire 
Commonwealth  is  part  of  the  OTR.  This 
is  the  key  factor  establishing  the  level  of 
VOC  or  NOx  emissions  that  trigger 
major  NSR  applicability.  Per  section  184 
of  the  CAA,  stationary  VOC  and  NOx 
sources  located  in  areas  of  Pennsylvania 
that  are  designated  marginal,  mo^rate 
or  attainment  for  ozone  which  are  also 
located  in  the  OTR  are  subject  to  the 
same  requiranents  as  those  applicable 
to  such  sources  located  in  mv^erate 
ozone  nonattainment  areas.  Therefore, 
sources  located  in  the  OTR  are  defined 
as  major  when  they  have  the  potential 
to  emit  50  TPY  or  more  of  VOC,  and 
sources  located  within  the  OTR  are 
defined  as  major  when  they  have  the 
potential  to  emit  100  'TPY  or  mme  of 
NOx. 

Pennsylvania  also  has  nonattainment 
areas  for  PM-10  and  CO  in  portions  of 
Allegheny  County,  and  for  SO2  in 
portions  of  Allegheny,  Armstrong,  and 
Warren  Covmties.  In  all  of  these  areas, 
a  new  source  is  considered  major  when 
it  has  the  potential  to  emit  100  TPY  or 
more  of  the  pollutant  for  which  the  area 
is  designated  nonattainment  Majw 
modifications  are  defined  by  significant 
emissions  increases  in  accordance  with 
federal  rules. 

n.  EPA  Analysis  of  Pennsylvania’s 
Solxnittal 

A.  Pennsylvania’s  Definitions  of  Major 
Source,  Significant  Emissions  ^creases, 
and  Significant  Air  Quality  Impacts 

The  Commonwealth’s  proposed 
changes  to  Pennsylvania  Regulations, 
Sections  127.201  through  127.204 
pertain  to  the  definitions  of  major 
source  and  major  modified  source 
(modification  to  an  existing  major 
source)  for  each  of  the  affected 
pollutants:  VOC,  NOx,  PM-10,  PM-10 
precursors,  PM,  SOx,  CO.  and  Pb. 
Pennsylvania’s  definitions  of  major 
source  thresholds  are  consistent  with 
federal  requirements,  as  are 
Pennsylvania’s  definitions  of  significant 
emissions  increases,  and  its  definitions 
of  “significant”  air  quality  impacts. 

In  severe  ozone  nonattainment  areas 
(the  Philadelphia  area)  a  major  sorirce  of 
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VOCs  or  of  NOx  is  defined  as  one  which 
has  the  potenti^  to  emit  at  least  25  TPY 
VOC  or  25  TPY  NOx-  In  serious  ozone 
nonattainment  areas  (which 
Pennsylvania  does  not  have  at  this 
time),  a  major  source  is  defined  as  one 
that  has  the  potential  to  emit  at  least  50 
TPY  V(X  or  50  TPY  NOx. 
Pennsylvania’s  regulation  also  includes 
certain  special  m^fication  provisions, 
at  Section  127.203(c)  (discussed  below 
at  n.  B.),  for  determining  appUcabihty  in 
severe  or  serious  ozone  nonattainment 
areas. 

In  severe  ozone  nonattainment  areas 
the  regulation  applies  to  either  “[a]  new 
facility  with  the  potential  to  emit  25 
tons  or  more  per  year  of  NOx  or  VOCs,” 
or  to  “(a)  modification  to  an  existing 
facility  with  the  potential  to  emit  25 
tons  or  more  per  year  of  NOx  or  VOC, 
or  a  new  soiurce  at  an  existing  facility 
resulting  in  an  increase  in  the  potential 
to  emit  either  VOC  or  NOx  which,  when 
aggregated  with  the  other  emissions 
increases  determined  in  accordance 
with  subsection  (c)(1),  results  in  an 
increase  of  25  tons  per  year  or  1,000 
pounds  per  day  or  100  poimds  per  hour 
of  VOC  or  NOx,  or  more,  whichever  is 
more  restrictive.”  Section 
127.203(b)(3).> 

In  serious  ozone  nonattainment  areas 
the  regulation  apphes  to  either  ‘‘[a]  new 
facility  with  the  potential  to  emit  50 
tons  or  more  per  year  of  NOx  or  VOCs,” 
or  to  “[a]  modification  to  an  existing 
facility  with  the  potential  to  emit  50 
tons  or  more  per  year  of  VOC  or  NOx, 
or  a  new  source  at  an  existing  facihty 
resulting  in  an  increase  in  the  potential 
to  emit  either  VOC  or  NOx  which,  when 
aggregated  with  the  other  emissions 
increases  determined  in  accordance 
with  subsection  (c)(1),  results  in  an 
increase  of  25  tons  per  year,  1,000 
pounds  per  day  or  100  pounds  per  hour 
of  VOC  or  NOx,  or  more,  whichever  is 
more  restrictive.”  Section  127.203(b)(2). 
There  are  currently  no  areas  in 
Pennsylvania  that  have  been  classified 
as  serious  nonattainment  for  ozone. 

All  areas  in  Pennsylvania  other  than 
the  Philadelphia  severe  ozone 
nonattainment  area  are  treated  as 
moderate  ozone  nonattainment  areas 
because  they  are  classified  as  moderate 
or  because  the  entire  Commonwealth  is 
in  the  OTR.  In  these  streas  the 
Pennsylvania  regulation  apphes  to 
either  “[a]  new  fociUty  with  the 
potential  to  emit  100  tons  or  more  per 
year  of  NOx  or  50  tons  or  more  p>er  year 
of  VOCs,”  or  to  “(a]  modification  to  an 


'  Subsection  (cKl)  refers  to  certain  special  rules 
for  modifications  to  VOC  or  NOx  fecilities  located 
in  serious  and  severe  nonattainment  areas  for 
ozone. 


existing  facility  with  the  potential  to 
emit  100  tons  or  more  per  year  of  NOx 
or  50  tons  or  more  per  year  of  VOCs,  or 
a  new  source  at  an  existing  facihty 
resulting  in  an  increase  in  the  potential 
to  emit  either  VOC  or  NOx  which,  when 
aggregated  with  the  other  emissions 
increases  determined  in  accordance 
with  Section  127.211,  results  in  an 
increase  of  40  tons  per  year,  1,000 
pounds  per  day  or  100  poimds  per  hoiir 
of  VOC  or  NOx,  or  more,  whichever  is 
more  restrictive.”  Section  127.203(b)(1). 

The  major  source  size  threshold  for 
new  sources  of  PM-10,  PM-10 
precursors,  and  PM  is  100  TPY.  A  major 
modification  is  defined  as  a 
modification  of  a  major  soiurce  resulting 
in  a  significant  increase  in  emissions.  A 
significant  increase  in  emissions  is 
defined  as  an  increase  (aggregated  with 
other  apphcable  increases  over  a 
specified  period  of  years,  in  accordance 
with  Section  127.211)  in  the  potential  to 
emit  PM-10  of  15  TPY,  of  PM  of  25 
TPY,  or  of  PM  or  PM-10  of  1000  pounds 
per  day  or  100  pounds  per  horn, 
whichever  is  more  restrictive.  The 
significant  air  quahty  impact  levels  for 
PM-10,  PM-10  precursors  and  PM  are 
1.00  microgram/cubic  meter 
(microgram/m^)  on  an  annual  and  5.00 
micrograms/m^  on  an  24-hour  average. 

The  major  soiurce  size  threshold  for 
new  sources  of  PM-10,  PM-10 
precursors,  and  PM  is  100  TPY.  A  major 
modification  is  defined  as  a 
modification  of  a  major  source  resulting 
in  a  significant  increase  in  emissions.  A 
significant  increase  in  emissions  is 
defined  as  an  increase  (aggregated  with 
other  applicable  increases  over  a 
specified  period  of  years,  in  accordance 
with  Section  127.211)  in  the  potential  to 
emit  PM-10  of  15  TPY,  of  PM  of  25 
TPY,  or  of  PM  or  PM-10  of  1000  pounds 
per  day  or  100  pounds  per  hour, 
whichever  is  more  restrictive.  The 
significant  air  quality  impact  levels  for 
PM-10,  PM-10  precursors  and  PM  are 
1.00  microgram/cubic  meter 
(microgram/m^)  on  an  annual  and  5.00 
micrograms/m^  on  an  24-hour  average. 

The  major  source  size  threshold  for 
new  SOx  sources  is  100  TPY.  A  major 
modification  is  defined  as  a 
modification  of  a  major  source  resulting 
in  a  significant  increase  in  emissions.  A 
significant  increase  in  emissions  is 
defined  as  an  increase  in  the  potential 
to  emit  SOx  (aggregated  with  other 
applicable  increases  over  a  specified 
period  of  years,  in  accordance  with 
Section  127.211)  of  40  TPY,  1000 
pounds  per  day  or  100  pounds  of  SOx 
per  hour,  whichever  is  more  restrictive. 
The  significant  air  quality  impact  levels 
for  SOx  are  1.00  microgrW/m^  on  an 
annual  average,  5.00  micrograms/m^  on 


a  24-hour  average,  and  25.00 
micrograms/m®  on  a  3-hour  average. 

The  major  source  size  threshold  for 
new  CO  sources  is  100  TPY.  A  major 
modification  is  defined  as  a  ^ 
modification  to  a  major  source  resulting 
in  a  significant  emissions  increase.  A 
significant  increase  in  emissions  is 
defined  as  an  aggregated  increased 
potential  to  emit  CO  of  at  least  50  TPY, 

1000  pounds  per  day  or  100  pounds  per 

hour,  whichever  is  more  restrictive.  The 

significant  air  quality  impact  levels  for 

CO  are  0.5  milligrams/cubic  meter 

(milUgrams/m^jon  an  8-hour  average 

and  2.0  milligrams/m^  on  a  1-hour  I 

average. 

For  new  Pb  sources,  the  major  source 
size  threshold  for  NSR  appUcabihty  is 
100  TPY.  A  significant  increase  in 
emissions  is  defined  as  an  aggregated 
increased  potential  to  emit  Pb  of  0.6 
TPY,  10  pounds  per  day  or  1  pound  per 
hour,  whichever  is  more  restrictive.  The 
significant  air  quaUty  impact  level  is  0.1 
micrograms/m^  on  a  24-hour  average. 

B.  Special  Modification  Provisions 

The  special  modification  provisions  , 

in  the  CAA  at  section  182(c)  (6)  through  | 
(8)  are  incorporated  into  the 
Pennsylvania  regulation  in  Section  j 

127.203(c)  (1)  through  (3).  These  * 

provisions  are  appUcable  to  VOC  or 
NOx  sources  locating  in  serious  or  j 

severe  ozone  nonattainment  areas.  i 

Currently  there  are  no  serious  areas  in  j 

Pennsylvania.  Section  127.203(c)(1)  | 

specifies  that  sources  are  to  aggregate 
their  potential  emissions  over  a  ^ 

consecutive  5-year  period  in  order  to  j 

determine  whether  the  de  minimis  level  i 
of  25  TPY,  1000  pounds  per  day  or  100  1 

pounds  per  hour  is  exceeded.  This  ' 

provision  further  specifies  that  the  5- 
year  contemporaneous  period  cannot 
extend  back  beyond  January  1, 1991  or 
the  design  year  of  the  most  recent 
attainment  demonstration,  whichever  is 
more  recent.  Section  127.203(c)(2) 
apphes  to  faciUties  with  potential  I 

emissions  of  VOC  or  NOx  of  less  than 
100  TPY  where  the  modification  results 
in  an  other  than  de  minimis  increase  in 
emissions.  The  owner  or  operator  may 
choose  to  offset  the  emissions  of  the 
proposed  source  with  those  elsewhere 
in  the  same  facihty  at  a  ratio  of  at  least 
1.3  to  1  in  order  to  avoid  having  the 
proposed  source  being  considered  an 
apphcable  modification  under  these 
regulations.  If  the  facihty  does  not  offset 
at  the  required  ratio,  the  change  shall  be 
considered  an  appUcable  modification, 
but  the  facihty  would  be  required  to 
install  BACT  instead  of  LAER,  and  to 
meet  Pennsylvania’s  BAT  requirements. 
Section  127.203(c)(3)  applies  to 
facihties  whose  potential  emissions  of 
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VOC  or  NOx  are  greater  than  or  equal 
to  100  TPY.  The  source  may  choose  to 
offset  the  emissions  from  the  proposed 
source  with  emission  reductions 
elsewhere  in  the  same  faciUty  at  an 
internal  offset  ratio  of  1.3  to  1  in  order 
to  avoid  installing  LAER.  The  source  is 
still  required  to  install  technology  to 
meet  Pennsylvania’s  BAT  requirements. 
Pennsylvania’s  regulations  pertaining  to 
the  special  modification  provisions  are 
consistent  with  the  CAA’s  requirements. 

C.  Provisions  for  Emission  Redaction 
Credits 

Section  127.211  of  the  Pennsylvania 
regulation  states  the  applicability 
criteria  for  determining  whether  a 
source  is  subject  to  the  new  source 
regulations,  bcluded  in  theM  criteria  is 
a  requirement  that  all  sources 
determined  to  be  major  (new  or 
modified)  must  have  emission  reduction 
credits  certified  by  Peimsylvania 
through  the  emission  reduction  credit 
(ERC)  registry,  established  in  Sections 
127.206  through  127.210.  Peimsylvania 
requires  that  ^Cs  be  generated  after 
January  1, 1991,  which  is  consistent 
with  the  baseline  that  will  be  used  in 
Pennsylvania’s  rate  of  progress 
dononstrations  and  demonstrations  of 
attainment. 

All  ERCs  are  required  to  be  made 
federally  enforce^le  in  the  plan 
approval,  which  will  specify  that  the 
emissions  decrease  is  federally 
enforceable  on  or  before  the  commence 
construction  date.  Detailed  information 
required  to  accompany  a  source’s 
application  to  register  ERCs  is  provided 
in  Section  127.207.  Pennsylvania  retains 
control  over  all  ERCs  deposited  into  the 
registry  and  all  ERCs  withdrawn  for  use 
from  the  registry.  All  Pennsylvania 
sources  requiring  emission  offsets  must 
obtain  their  ERC^  through  the 
Pennsylvania  ERC  registry.  Out-of-state 
sources  may  deposit  ERC^  into  the 
Pennsylvania  registry  or  trade  ERCs 
provided  there  is  reciprocity  between 
Peniutylvania  and  the  other  state  and 
only  upon  approval  through  SIP 
approved  rules  and  procedures, 
including  an  EPA  approved  SIP 
revision. 

The  registry  listing  the  ERCs 
available,  along  with  other  pertinent 
information,  will  be  published  in  the 
Pennsylvania  Bulletin  on  a  quarterly 
basis.  ERCs  generated  throu^  the 
curtailment  or  shutdown  of  a  source, 
and  which  are  not  included  in  a  plan 
approval  and  used  as  offsets  expire  for 
use  as  o^ets  10  years  after  the  date  the 
facility  ceased  emitting  those  emissions. 
ERCs  used  fm*  netting  have  a  shorter 
lifetime,  as  specified  in  Section  127.211. 
The  offset  ratios,  based  on  an  area’s 


nonattainment  classification  or  location 
in  the  OTR,  are  located  in  Section 
127.210.  Pennsylvania  requires  that 
fugitive  VCX3  emissions,  regardless  of 
the  location  of  the  source  in  the 
Commonwealth,  be  offset  by  at  least  a 
1.3:1  ratio.  The  offset  ratios  are 
consistent  with  those  required  in  the 
CAA. 

For  ERCs  banked  prior  to  January  1, 
1991,  Section  127.208(6)  prohibits  the 
use  of  ERCs  in  an  area  with  a  higher 
nonattainment  classification  than  the 
one  in  which  they  were  generated. 
Section  127.205(2)  requires  proposed 
new  source  applicants  to  demonstrate 
-  that  all  other  facilities  imder  their 
operation  or  ownership  are  in 
compliance  or  on  a  schedule  for 
compliance  approved  by  Pennsylvania. 
Section  127.205(5)  requires  proposed 
new  or  modified  source  owners  or 
operators  to  conduct  altmnative  sites 
and  benefits  analyses  to  demonstrate 
that  the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
on  the  Commonwealth  as  a  result  of  the 
proposed  source’s  location,  construction 
or  modification.  Section  127.206(1) 
clearly  prohibits  use  of  ERCs  to  achieve 
compliance  with  Reasonably  Available 
Control  Technology  (RACT),  Best 
Available  Technology  (BAT),  New 
Source  Performance  Stands^  (NSPS), 
Best  Available  Control  Technology 
(BACT),  Lowest  Achievable  Emission 
Reductions  (LAER)  or  other  emissions 
limitations  required  by  the  CAA  or 
Pennsylvania’s  Clean  Air  Act. 

D.  PruHT  Shutdown  Credits 

An  issue  associated  with  this 
proposed  rulemdung  action  is  that 
Pennsylvania’s  regulations  allow 
sources  located  in  nonattainment  areas 
which  lack  approved  attainment 
demonstrations  to  take  credit  for 
emission  reductions  obtained  from 
shutdowns  or  curtailments  of 
production  or  operating  hours  in  cases 
where  the  reductions  took  place  prior  to 
the  source’s  application  for  a  new 
source  review  permit.  Current  EPA 
regulations,  developed  prior  to  the  CAA 
Amendm«its  of  1990,  provide  that 
states  having  nonattainment  areas 
without  EPA  approved  attainment 
demonstrations  may  allow  sources 
located  in  those  areas  to  take  credit  for 
emission  reductions  resvilting  from 
shutdowns  or  curtailments  of 
production  or  operating  hours  only  if 
the  reductions  occurred  on  or  after  the 
date  the  new  proposed  sovux»  or 
modification  files  a  permit  application, 
or.  if  the  applicant  can  establish  that  the 
proposed  new  source  is  a  replacement 
for  the  shutdown  or  curtailed  source. 


See  40  CFR  part  51.165(a)(3)(u)(C)(2). 
Thus,  imder  current  EPA  regulations, 
states  are  prohibited  from  crating 
emission  reductions  which  occurred 
prior  to  the  date  the  new  proposed 
source  or  modification  files  a  permit 
application  (prior  shutdown  mr 
ciurtailment  credits).  It  is  important  to 
note  that  Pennsylvania’s  current  SIP 
regulations  do  not  contain  this  so  called 
“shutdown  prohibition.’’ 

Pennsylvania’s  revised  NSR 
regulations,  25  Pa.  Code  Chapter  127, 
Subchapter  E,  affirmatively  ^ow 
sources  to  take  credit  for  emission 
reductions  resulting  from  shutdowns  or 
curtailments  of  production  or  operating 
hours  which  occurred  after  January  1, 
1991,  or  the  design  year  of  the  most 
recent  attainment  demonstration, 
whichever  is  more  recent.  Because 
Pennsylvania’s  regulation  would  allow 
sources  located  in  nonattainment  areas 
lacking  approved  attainment  plans  to 
take  ci^t  for  shutdowns  or 
curtailments  which  occurred  prior  to 
the  date  a  new  proposed  source  or 
modification  files  a  permit  application, 
Pennsylvania’s  regulation  appears  not  to 
conform  with  the  existing  EPA 
regulatory  prohibition  on  the  use  of 
prior  shutdown  or  curtailment  credits 
found  at  40  CFR  part 
51.165(a)(3)(ii)(C)(2). 

However,  as  expired  above,  cm  July 
23, 1996,  EPA  published  in  the  Federal 
Register  a  comprehensive  rulemaking 
wffich  proposed  significant  changes  to 
the  current  PSD  and  nonattainment  NSR 
rules.  This  proposed  rulemaldng  is 
hereinafter  referred  to  as  the  “NSR 
Reform  Rulemaldng.’’  See  61  FR  38311. 
Hie  NSR  Reform  Rulemaking  proposes 
to  revise  regulations  for  the  approval 
and  promulgation  of  SIPs  and  the 
requirements  f(»r  preparation,  adoption, 
and  submittal  of  implementation  plans 
governing  the  NSR  programs  mandated 
by  Parts  C  and  D  of  Title  I  of  the  CAA. 
Specifically,  section  VII. A  of  EPA’s  NSR 
Reform  Rulemaking,  entitled 
“Emissions  Credits  Resulting  From 
Source  Shutdowns  and  Curtailments”, 
proposes  to  eliminate  the  current 
restrictions  on  crediting  of  emissions 
reductions  firom  source  shutdowns  and 
curtailments  that  occurred  after  1990.  In 
the  NSR  Reform  Rulemaldng,  EPA 
proposes  two  different  alternatives  for 
eliminating  the  prior  shutdown 
prohibition.  The  second  of  these 
alternatives,  entitled  “Shutdown 
Alternative  2”,  generally  lifts  the 
current  offset  restriction  applicable  to 
emissions  reductions  from  source 
shutdowns  and  source  curtailments  for 
all  nonattainment  areas  and  all 
pollutants  where  such  reductions  occur 
after  the  baseyear  of  the  emissions 
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inventory  used  (or  to  be  used)  to  meet 
the  applicable  provisions  of  Part  D  of 
the  CAA.  See  proposed  Section 
51.165(a)(3)(ii)(C)(5)  [Alternative  2],  61 
FR  38314.  Under  this  alternative,  states 
could  allow  emissions  reductions  from 
soiurce  shutdowns  or  curtailments  to  be 
used  as  offsets  in  all  nonattainment 
areas  and  for  all  pollutants  provided 
such  reductions  occurred  after  the 
baseyear  of  the  emissions  inventory 
used  by  the  state  to  meet  the  applicable 
provisions  of  Part  D  of  the  CAA. 

As  explained  above,  Pennsylvania’s 
NSR  regulation  allows  sources  to  take 
credit  for  emission  reductions  resulting 
from  shutdowns  or  curtailments  of 
production  or  operating  hours  which 
occurred  after  January  1, 1991,  or  the 
design  year  of  the  most  recent 
attainment  demonstration,  whichever  is 
more  recent.  Because  of  this  regulatory 
language,  Pennsylvania  would  not  have 
to  modify.its  NSR  rule  if,  in  the  future, 
an  attainment  demonstration  were 
required  to  be  based  on  a  more  recent 
design  year.  Currmitly,  the  earliest  date 
by  which  emissions  reductions  frx>m 
source  shutdowns  or  curtailments 
would  be  creditable  towards  offsets 
under  Pennsylvania’s  NSR  rule  is  on  or 
after  January  1, 1991.  This  is  because 
1990  is  the  base  year  required  to  be  used 
to  satisfy  the  Part  D  progress  and 
attainment  demonstration  requirements 
of  the  CAA.  That  date  woiild  move 
forward  to  the  new  design  year  of  any 
subsequent  attainment  demonstration 
required  to  be  done  by  Pennsylvania. 
'Thus,  EPA  believes  t^t  Pennsylvania’s 
NSR  regulation  is  generally  consistent 
with  “Shutdown  Alternative  2’’  as 
described  in  EPA’s  proposed  NSR 
Reform  Rulemaking  since  both  the 
Pennsylvania  rule  and  Alternative  2 
allow  sources  to  take  credit  only  for 
emissions  reductions  frt)m  shutdowns 
or  curtailments  occurring  after  January 
1, 1991.  Because  Pennsylvania’s  NSR 
regulation  is  consistent  with  Alternative 
2  of  EPA’s  proposed  NSR  Reform 
Rulemaking  (as  discussed  above),  and 
because  approval  of  the  revised  version 
of  Pennsylvania’s  NSR  regulation 
submitted  on  February  4, 1994  would 
strengthen  the  SIP  to  be  consistent  with 
the  CAA’s  provisions  for  NSR,  EPA 
believes  that  Pennsylvania’s  NSR 
revised  regulation  warrants  limited 
approval.  If  EPA  promulgates 
Alternative  2,  this  limited  approval 
would  convert  to  a  full  approval. 

The  alternative  shutdown-related 
alternative  set  forth  in  EPA’s  NSR 
Reform  Rulemaking  proposal  is  entitled 
“Shutdown  Alternative  1.”  This 
alternative  proposes,  for  ozone 
nonattainment  areas,  to  lift  the  current 
offset  restriction  applicable  to  emissions 


reductions  from  source  shutdowns  and 
curtailments  in  such  areas  without  EPA- 
approved  attainment  dmnonstrations, 
provided  the  emissions  reductions 
occm:  after  November  15, 1990  and  the 
area  has  kept  current  with  the  CAA’s 
scheduled  Part  D  ozone  nonattainment 
planning  requirements.  See  proposed 
Section  51.165(a)(3)(ii)(C)  (5)  and  (6) 
[Alternative  1). 

EPA  acknowledges  that  either 
Alternative  1  or  2  may  be  eventually 
incorporated  into  the  final  NSR  Reform 
Rulemaking  upon  its  final 
promulgation.  It  is  also  noted  that  while 
EPA  is  with  this  rulemaking  action 
proposing  to  grant  limited  approval  of 
Pennsylvanians  NSR  regulation  based  on 
the  rule’s  consistency  with  Shutdown 
Alternative  2  in  EPA’s  NSR  Reform 
Rulemaking,  the  Commonwealth  may 
need  to  amend  its  NSR  regvdation  if 
Shutdown  Akemative  1  rather  than 
Shutdown  Alternative  2  is  promulgated. 
If  Alternative  1  is  promulgated,  EPA 
would  determine  the  status  of 
Pennsylvania’s  conformance  with  Part  D 
ozone  planning  requirements.  If 
Pennsylvania’s  SIP  was  not  current  with 
the  Part  D  ozone  planning  requirements 
for  any  nonattainment  area,  EPA  would 
make  a  SIP  call  for  Pennsylvania  to 
amend  its  NSR  rule  to  co^orm  with 
Alternative  1  as  provided  in  EPA’s  final 
NSR  Reform  Rutemaking. 

in.  Pn^Kwed  Action 

EPA  is  proposing  limited  approval  of 
the  revisions  to  the  Pennsylvania  SDP 
NSR  regulations  submitted  on  February 
4, 1994  because  such  approval  would 
strengthen  the  SIP  so  that  it  meets  the 
NSR  requirements  of  the  CAA  as 
discussed  herein.  EPA  is  soliciting 
public  conunents  on  the  issues 
discussed  in  this  document  or  on  other 
relevant  matters.  These  conunents  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  conunents  to  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviromnental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  Jarmary  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jiily  10, 

1995  memorandum  from  Mary  Nichols, 
Assistant  Administrates  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  frt)m  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sm^l  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  cmd  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  ali^dy  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  ^ected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
imder  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  Tbie 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
‘  grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 
Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  propos^  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Fedei^  action 
approves  preexisting  requiremmits 
imder  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  finrn  this  action. 

The  Administrator’s  decision  to 
approve  or  disapprove  Pennsylvania’s 
NSR  SIP  revision  will  be  bas^  on 
whether  it  meets  the  requirements  of 
section  110(a)(2)(A)-(K)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Envircmmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbrms,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  April  22, 1997. 

Stanley  L.  Laskowsld, 

Acting  Regional  Administrator,  Region  ID. 
[FR  Doc.  97-11492  Filed  5-1-97;  8:45  am) 
BSJJNQ  CODE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[ME3-1-62S8b;  A-1-FRL-6815-q 

Approval  aiKl  Promulgalion  of 
Redesignatlon;  Maine;  Radesignation 
of  Mlllinockat  to  Attainment  for  Sulfur 
Dioxide 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  redesignation  request  submitt^  by  the 
State  of  Maine.  This  action  redesignates 
Millinocket  to  attainment  for  Sul^ 
Dioxide  (SO2).  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  State’s  redesignation  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 


adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  June  2, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystems  Protection,  Region  I,  JFK 
Federal  Bldg.,  Boston,  MA  02203. 

Copies  of  the  State  submittal  and  EPA’s 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hoiurs,  by  appointment 
at  the  Office  of  Ecosystems  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  lOffi 
floor,  Boston,  MA  and  the  Bvueau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 

FOR  FURTHER  MFORMATION  CONTACT:  Ian 
D.  Cohen,  (617)  585-3568. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Anthwity:  42  U.S.C  7401-7671q. 

Dated:  March  27, 1997. 

JoImP.DeVillars, 

Regional  Administrate,  Region  I. 

(FR  Doc.  97-11484  Filed  5-1-97;  8:45  am) 
BNJJNQ  CODE  aSM-SO-P 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  180 
[OPP-300486;  FRL-6617-q 
MN  AC18 

Bromoxynll;  Pesticide  Tolerances 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  the  following  time-lhnited 
tolerances,  to  expire  on  January  1, 1998, 
for  the  residues  of  the  herbicide 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile)  and  its  metabolite 
DBHA  (3,5-dibromo-4-hydrobenzoic 
acid)  resulting  from  the  application  of 
octanoic  and  heptanoic  add  esters  of 
bromoxynil  to  cotton:  undelinted 
• 


cottonseed  at  7  ppm,  cotton  gin 
byproducts  at  50  ppm,  cotton  hulls  at  21 
ppm.  (Active  ingreffient  codes  are  35302 
for  the  octanoic  add  ester,  and  128920 
for  the  heptanoic  add  ester.  CAS  Reg. 
Nos.  are  1689-99-2  for  the  octanoic  add 
ester,  and  56634-95-8  for  the  heptanoic 
add  ester.)  In  addition,  this  document 
proposes  to  revise  tolerances -for  the 
residues  of  bromoxynil,  resvdting  fiom 
the  application  of  octanoic  and 
heptanoic  add  esters  of  bromoxynil  to 
cotton,  in  or  on  cattle,  hogs,  horses, 
goats,  and  sheep  to  0.5  ppm  in  meat,  3.0 
ppm  in  meat  by-products,  and  1.0  ppm 
in  fat;  and  in  milk  to  0.1  ppm.  Further, 
this  document  proposes  to  establish 
tolerances  for  residues  of  bromoxynil, 
resulting  from  the  application  of 
odanoic  and  heptanoic  add  esters  of 
bromoxynil  to  cotton,  at  0.05  ppm  in 
eggs;  and  at  0.05  ppm  in  poultry  meat, 
meat  byproducts,  and  fat  EPA  proposes 
that  the  tolerances  for  the  cotton 
commodities  expire  on  January  1, 1998. 
Rhone-Poulenc  AG  Co.  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  as  amended  by 
the  Food  Quality  Protection  Ad  of  1996 
requesting  a  tolerance  on  cottonseed. 
DATES:  Conunents,  identified  by  the 
docket  control  number  “OPP-300486,” 
must  be  received  on  or  before  May  19, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resoiurces  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs.  I^vironmental 
Protection  Agency,  401 M  St.,  SW., 
Washii^on,  DC  20460.  In  person,  bring 
conunents  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Conunents  and  data  may  also  be 
submitted  electronically  1^  following 
the  instructions  imder  Unit  DC.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Produd  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pestidde  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  241,  (]M  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5697,  e-mail: 
tompkins.)imdepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  24, 1995  (60  FR 
27414),  EPA  established  a  time-limited 
tolerance  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(FFDCA),  21  U.S.(1  346a,  for  residues  of 
the  herbidde  bromoxynil,  (3,5-dibromo- 
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4-hydroxybeiizonitrile)  on  cottonseed. 
This  tolerance  expired  on  April  1, 1997. 
The  tolerance  was  establish^  in 
response  to  a  petition  filed  by  the 
Rhone-Poulenc  AG  Co.,  P.O.  Box  12014, 

2  T.W.  Alexander  Drive,  Research 
Triancle  Pari(,  NC  27709. 

In  t^  Federal  Regisler  of  December 
24, 1996  (61  FR  67807)  (FRL-5576-8), 
EPA  issued  a  notice  of  filing  that  stated 
that  the  Rhone-Poulenc  AG  Co.  had 
submitted  a  pesticide  petition  to  EPA 
proposing  to  extend  the  time-limited 
tolerance  on  cottonseed.  The  Agency  is 
issuing  this  proposed  rule  because,  after 
review  of  the  petition,  die  Agency  has 
determined  that  as  a  result  of 
bromoxynil  use  on  cotton:  (1)  A  higher 
tolerance  will  be  needed  for  cottonseed; 
(2)  existing  tolerances  for  bromoxynil  on 
animal  commodities  (meat,  meat  by¬ 
products,  fat,  and  milk)  need  to  be 
raised;  and  (3)  additicmal  tolerances  will 
be  needed  for  other  cotton  commodities 
(undelinted  cottonseed  and  cotton  gin 
byproducts)  and  other  animal 
commodities  (poultry  meat,  meat  by¬ 
products.  fat.  and  ^gs).  Comments  in 
response  to  the  notice  of  filing  were 
received  from  the  Union  of  Concerned 
Scientists,  the  Pesticide  Action 
Netwoik,  the  Edmonds  Institute, 

Friends  of  the  Earth,  and  the 
Environmental  Defense  Fund.  Many  of 
the  issues  raised  by  these  comments  are 
addressed  in  this  document.  To  the 
extent  specific  comments  have  not  been 
address^  herein,  they  will  be 
addressed  in  any  final  action  on  this 
prc^iosal. 

L  Statutory  Backgroimd 

Section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C 
301  et  seq.,  as  amended  by  the  Food 
Quality  F^tection  Act  of  1996,  Pub.  L. 
104-170)  authorizes  the  establishment  of 
tolmances  (maximum  residue  levels), 
exemptions  fit>m  the  requirement  of  a 
tolerwce,  modifications  in  tolerances, 
and  revocation  of  tolerances  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  conunodities  and  processed 
foods.  Without  a  tolerance  or 
exemption,  food  containing  pesticide 
residues  is  considered  to  be  imsafe  and 
therefore  “adulterated"  imder  section 
402(a)  of  the  FFDCA.  and  hence  may  not 
legally  be  moved  in  interstate 
commerce.  For  a  pesticide  to  be  sold 
and  distributed,  the  pesticide  must  not 
only  have  appropriate  tolerances  xmder 
the  FFDCA,  but  also  must  be  registered 
under  section  3  of  the  Federal 
Insecticide,  Fimgicide.  and  Rodentidde 
Act  (FIFRA,  7  U.S.C  136  et  seq.). 

Section  408  was  substantially 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  Among  other 


things,  the  FQPA  amends  the  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  imder  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  New  section  408(b)(2)(A)(I) 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe." 
Section  406(b)(2KA)(ii)  defines  “safe"  to 
mean  that  “there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  wttch  there  is 
reli^le  informaticm."  This  includes 
exposure  dirough  food,  drinking  water, 
and  from  pesticide  use  in  gardens, 
lawns,  or  buildings  (residential  and 
other  indoor  uses)  but  does  not  include 
occupational  exposure.  Sectiim 
406(bX2KC)  requires  EPA  to  give  special 
consideration  to  exposure  of  infuits  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  “ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frem  aggregate 
exposure  to  the  pesticide  chemical 
residue - " 

n.  Risk  AseessaMBt  and  Statutory 
Fittings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  efiects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 

For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  “no  observed  effect  level"  or 
“NOEL"). 

Once  ^e  studies  have  been  evaluated 
and  the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  “safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 


infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  An  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  Rffl)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm.  For  threshold 
effects  other  than  those  assessed  undm' 
the  RfD,  EPA  genei^y  calculates  a 
margin  of  exposure  (M(%).  The  MOE  is 
a  measure  of  how  close  the  exposure 
comes  to  the  NCffiL.  Hie  N(%L  is 
selected  frmn  a  study  of  appropriate 
duration  and  route  of  exposure.  The 
MOE  is  the  NOEL  fircan  die  selected 
study  divided  by  exposure.  MOEs 
greater  than  100  are  genmally 
considered  to  show  a  reasondiile 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  fat 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  ccmdimts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  ride 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency’s  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concemii^  exposure  frtim 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolmances,  and  other 
non-occupational  exposures,  such''as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water  and  exposures  resulting 
from  indoor  and  outdoor  residential 
uses.  Dietary  exposure  to  residues  of  a 
pesticide  in  a  fo^  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  “worst-case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
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contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposiire  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  which  show,  generally,  that 
pesticide  residues  in  most  foods  when 
they  are  eaten  are  well  below 
established  tolerances. 

m.  Toxicology  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  Bromoxynil  is 
applied  to  crops  in  the  form  of 
bromoxynil  octanoate  and  bromoxynil 
heptanoate.  These  starting  materials  are 
metabolized  to  bromoxynil  phenol.  The 
nature  of  the  toxic  effects  catised  by 
bromoxynil  is  discussed  below. 

A.  Phenol  Technical-grade  Bromoxynil 

1.  Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
bromoxynil  in  Toxicity  Category  II. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LD3o=81  milligrams/ 
kilograms  (mg/kg)  (males)  and  93  mg/kg 
(females). 

3.  A  2-year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administer^  (oral)  dosages  of 
0, 60, 190,  or  600  parts  per  million 
(ppm)  (0,  2.6,  8.2,  or  28  mg/kg/day  in 
males;  0,  3.3, 11.0,  or  41  mg/kg/day  in 
females)  bromoxynil  phenol  in  the  diet. 
In  males,  the  NOEL  is  2.6  mg/kg/day. 
and  the  lowest-effect-level  (LEL)  is  8.2 
mg/kg/day.  In  females,  the  NOEL  is  3.3 
mg/k^day,  and  the  LEL  is  11.0  mg/kg/ 
day.  This  study  did  not  demonstrate  any 
increase  in  tiimor  incidences  in  either 
male  or  female  rats. 

4.  A  120-week  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  bromoxynil 
phenol  in  the  diet  at  dose  levels  of  0, 10, 
30,  or  100  ppm  (0,  0.5, 1.5,  or  5  mg/kg/ 
day).  In  both  males  and  females,  the 
NOEL  and  LEL  was  5  mg/kg/day  and  >5 
mg/kg/day,  respectively.  This  study  was 
negative  for  carcinogenicity.  This  study 
is  considered  supplementary. 

5.  A  1-year  chronic  oral  study  was 
conducted  with  dogs  administered 
bromoxynil  phenol  at  dose  levels  of  0, 
0.1,  0.3, 1.5,  or  7.5  mg/kg/day  in 


capsules.  A  threshold  NOEL/LOEL  of 
1.5  mg/kg/day  was  determined  in  this 
study  based  on  slightly  decreased  body 
wei^t  gain  in  males.  At  7.5  mg/kg/day, 
additional  toxic  effects  were  observed  in 
both  males  and  females.  The  RfD  is 
based  on  this  study. 

6.  An  18-month  carcinogenicity  study 
was  conducted  with  mice  administered 
bromoxynil  phenol  at  dose  levels  of  0, 

10,  30,  or  100  ppm  (0, 1.3,  3.9,  or  13  mg/ 
kg/day)  in  the  diet.  For  males,  dose- 
related  increases  in  hyperplastic 
nodiiles  and  liver  adenomas/carcinomas 
were  observed  which  were  statistically 
significant  at  the  13  mg/kg/day  dose 
level.  Increased  relative  liver  weights 
were  also  observed  at  13  mg/lf^day.  In 
females,  increased  absolute  ki^ey 
weights  and  relative  liver  and  kidney 
weights  were  observed  at  13  mg/kg/day. 
The  study  was  negative  for 
carcinogenicity  for  females,  but  the 
doses  were  considered  to  be  not  high 
enough. 

7.  An  18-month  carcinogenicity  study 
was  conducted  with  mice  administered 
bromoxynil  phenol  in  the  diet  at  dose 
levels  of  0,  20,  75,  or  300  ppm  (0,  3.1, 

12,  or  46  mg/l^day  in  m^es;  0,  3.7, 14, 
or  53  mg/kg/day  in  females).  In  males, 
treatment-relat^  increases  in  liver 
adenomas/carcinomas  were  observed  at 
all  dose  levels.  At  12  mg/kg/day  and 
higher  in  males,  gross  pathologic  and 
hi^opathologic  effects  were  also  noted 
in  the  liver.  In  females,  treatment- 
related  increases  in  liver  carcinomas 
were  observed  at  53  mg/kg/day.  At  14 
mg/kg/day  and  higher  in  females, 
histopathologic  effects  were  also  noted 
in  the  liver.  The  results  of  this  study  are 
discussed  more  fully  in  Unit  IV.  of  this 
preamble  addressing  carcinogenicity 
classification. 

8.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  4, 12.5,  or  40  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  12.5  mg/kg/ 
day  and  40  mg/kg/day,  respectively.  The 
development^  NOEL  and  LEL  are  4  mg/ 
kg/day  and  12.5  mg/kg/day, 
respectively,  based  on  increased 
incidence  of  supernumerary  ribs. 

9.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  5, 15,  or  35  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  5  mg/kg/ 
day  and  15  mg/kg/day,  respectively.  The 
development^  NOEL  and  LEL  are  less 
than  5  mg/kg/day  and  5  mg/kg/day, 
respectively,  based  on  increased 
incidence  of  supernumerary  ribs. 

10.  A  developmental  toxicity  study 
was  conducted  with  rats  administer^ 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0, 1.7,  5,  or  15  mg/kg/day.  The 


maternal  NOEL  and  LEL  are  5  mg/kg/ 
day  and  15  mg/kg/day,  respectively.  The 
development^  NOEL  and  LEL  are  5  mg/ 
kg/day  and  15  mg/kg/day,  respectively, 
b^d  on  increased  incidence  of 
supernumerary  ribs. 

11.  A  developmental  toxicity  study 
was  conducted  with  rabbits 
administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0, 15,  30,  or  60 
mg/kg/day.  The  maternal  NOEL  and 
LEL  are  15  mg/kg/day  and  30  mg/kg/ 
day,  respectively.  The  developmental 
NOEL  and  LEL  are  <15  mg/kg/day  and 
15  mg/kg/day,  respectively,  based  on 
increased  incidence  of  supernumerary 
ribs. 

12.  A  developmental  toxicity  study 
was  conducted  with  rabbits 
administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0,  30, 45,  or  60 
mg/kg/day.  The  maternal  NOEL  and 
L)^  are  45  mg/kg/day  and  60  mg/lcg/ 
day,  respectively.  The  developmental 
NOEL  and  LET,  are  <30  mg/kg/day  and 
30  mg/kg/day,  respectively,  based  on 
decreased  fetal  weights. 

13.  A  developmental  toxicity  study 
was  conducted  with  mice  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0, 11,  32,  or  96  mg/kg/day.  The 
maternal  NOEL  and  LEL  are  11  mgfkg/ 
day  and  32  mg/kg/day,  respectively.  The 
development^  NOEL  and  LEL  are  32 
mg/kg/day  and  96  mg/kg/day, 
respectively,  based  on  increased 
supernumerary  ribs,  decreased  fetal 
weights,  and  unossified  caudal 
vertebrae. 

14.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0, 10,  50,  or  250  ppm  (0, 0.8, 

4,  or  21  mg/kg/day)  in  the  ^et  for  2 
generations.  The  systematic  adult  rat 
NOEL  is  4  mg/kg/day,  and  the  LEL  is  21 
mg/kg/day.  T^e  reproductive  NOEL  is 
21  mg/kg/day,  and  the  LEI,  is  >21  mg/ 
kg/day.  The  postnatal  development 
NOEL  is  4  mg/kg/day,  and  the  LEL  is  21 
mg/kg/day. 

15.  A  reproduction  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  30, 100,  or  300  ppm  (0, 1.5, 

5,  or  15  mg/kg/day)  in  the  ^et  for  3 
generations.  The  systemic  adult  rat 
NOEL  is  1.5  mg/kg/day,  and  the  LEL  is 
5  mg/kg/day.  The  repi^uctive  NOEL  is 
15  mg/kg/day,  and  the  LEL  is  >15  mg/ 
kg/day.  The  offspring  developmental 
NOEL  is  5  mg/k^day,  and  the  LEL  is  15 
mg/kg/day.  All  the  NOELs  and  LELs  in 
this  study  are  considered  to  be  tentative. 

16.  Mutagenicity  data  included  an 
imschedul^  DNA  synthesis  study  in  rat 
primary  hepatocytes  (negative);  an  in 
vitro  transformation  assay  in  mouse 
cells  (negative);  a  sister  chromosomal 
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exchange  study  in  CHO  cells  (negative); 
a  forwai^  mutation  study  in  mouse 
lymphoma  cells  (negative  without 
activation  and  positive  with  activation); 
a  DNA  repair  test  in  E.  coli  (positive 
without  and  with  activation);  an  in  vitro 
chromosomal  aberration  assay  in  CHO 
cells  (negative  without  activation  and 
positive  with  activation);  two  separate 
micronucleus  assays  in  mice  (both 
negative);  a  forward  mutation  assay  in 
CHO  cells  (negative);  and  an  Ames 
study  in  Salmonella  typhimurium 
(negative  with  and  without  activation). 

B.  Heptanoate  Technical-grade 
Bromoxynil 

1.  Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
bromoxynil  heptanoate  in  Toxicity 
Category  n. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LDso^sez  mgA;g  (males)  and 
LDso=:292  mg/kg  (females). 

3.  A  genem  metabolism  study  was 
conducted  with  rats.  Bromoxynil 
heptanoate  is  rapidly  absorb^  and 
widely  distributed  in  most  tissues.  Most 
of  the  radioactivity  was  excreted  in  the 
urine,  mostly  in  the  form  of  bromoxynil 
phenol.  There  was  no  significant 
retention  in  tissues  after  7  days. 
Essentially,  bromoxynil  heptanoate  was 
metaboliz^  to  bromoxynil  phenol  via 
ester  hydrolysis. 

C.  Octanoate  Technical-grade 
Bromoxynil 

1.  Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
bromoxynil  octanoate  in  Toxicity 
Category  n. 

2.  An  acute  oral  toxicity  study  in  rats 
resulted  in  LDso=400  mg/kg  (mdes)  and 
LDso=238  mg/kg  (females). 

3.  A  13-week  oral  study  was 
conducted  with  rats  administered 
bromoxynil  octanoate  at  dose  levels  of 
0, 150,  600,  or  1,100  ppm  (0, 11,  45,  or 
91  mgA^^y  in  males;  0, 13,  55,  or  111 
mg/k^day  in  females)  in  the  diet.  In 
mdes,  the  NOEL  and  LEL  are  45  mg/kg/ 
day  and  91  mg/kg/day,  respectively.  In 
females,  the  NOEL  and  T.ET.  are  13  mg/ 
kg/day  and  55  mg/kg/day,  respectively. 

4.  A  13-week  oral  study  was 
conducted  with  dogs  administered 
bromoxynil  octanoate  in  capsules  at 
dose  levels  of  0,  0.43, 1.43,  or  7.14  mg/ 
kg/day.  In  males  and  females,  the  NOEL 
and  LEL  are  0.43  mg/kg/day  and  1.43 
mg/kg/day,  respectively. 

5.  A  developmental  toxicity  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  octanoate  at  dose 
levels  of  0,  2.4,  7.3,  or  21.8  mg/kg/day. 
The  maternal  NOEL  and  LET,  are  7.3  mg/ 
kg/day  and  21.8  mg/kg/day, 
respectively.  The  developmental  NOEL 


and  LEL  are  7.3  mg/kg/day  and  21.8  mg/ 
kg/day,  respectively,  based  on  increased 
supernumerary  ribs  and  decreased  fetal 
weights. 

6.  Mutagenicity  data  included  the 
following:  an  Ames  study  in  Salmonella 
typhimurium  (negative  with  tmd 
without  activation);  a  micronucleus 
assay  in  mice  (negative);  and  an 
imscheduled  DNA  synthesis  study  in  rat 
primary  hepatocytes  (negative). 

7.  A  general  metabolism  study  was 
conducted  with  rats.  Bromoxynil 
octanoate  is  rapidly  absorbed  and 
widely  distributed  in  most  tissues.  Most 
of  the  radioactivity  was  excreted  in  the 
urine,  mostly  in  the  form  of  bromoxynil 
phenol.  There  was  no  significant 
retention  in  tissues  after  7  days. 
Essentially,  bromoxynil  octanoate  was 
metabolized  to  bromoxynil  phenol  via 
ester  hydrolysis. 

IV.  Dose  Response  Assessment 

1.  Carcinogenicity  classification. 

Using  EPA’s  “Guidelines  for  Carcinogen 
Risk  Assessment’’  published  September 
24, 1986  (51  FR  33992),  EPA  has 
classified  bromoxynil  as  a  Group  “C”, 
possible  hiunan  carcinogen,  with  a  Ql* 
for  bromoxynil  phenol  of  1.03  x  10-‘ 
(mg/kg/day)-L  'Diis  classification  was 
based  primarily  on  resiilts  in  two  mouse 
carcinogenicity  studies.  In  one  study,  a 
statistically  significant  increase  in  and 
combined  liver  adenomas/carcinomas 
was  observed  in  male  mice  at  the 
highest  dose  tested.  For  carcinomas, 
there  was  not  a  statistically  significant 
increase  at  any  dose.  A  statistically 
significant  increased  incidence  of 
neoplasms  was  not  observed  in  female 
mice,  hut  the  doses  for  females  were 
determined  to  be  inadequate.  In  another 
study,  a  statistically  significant 
increased  incidence  of  combined  liver 
adenomas/carcinomas  was  observed  in 
male  mice  at  all  dose  levels  and  in 
female  mice  at  the  highest  dose.  For 
carcinomas,  the  male  mice  had  a 
statistically  significant  increase  at  the 
high  and  low  dose  (but  not  the  mid¬ 
dose)  and  the  femcdes  had  a  statistically 
significant  increase  at  the  high  dose. 
Following  a  second  pathology 
examination  of  the  male  mice,  the 
results  were  a  statistically  significant 
increase  at  the  low  and  high  doses  for 
combined  adenomas/carcinomas  and  for 
carcinomas  a  statistically  significant 
increase  at  the  high  dose.  Bromoxynil 
was  not  carcinogenic  in  the  rat. 
Information  from  the  mutagenicity 
studies,  which  included  thj^  positive 
studies,  provided  additional  support  for 
the  “C”  classification. 

2.  Reference  Dose  (Rfd).  For  systemic 
effects  other  than  cancer,  the  Rffl 
represents  the  level  at  or  below  which 


daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  RfD  is  determined 
using  the  toxicological  end-point  or 
NOEL  from  the  most  sensitive 
mammalian  toxicological  study.  To 
assure  the  adequacy  of  the  RfD,  the 
Agency  uses  an  uncertainty  factor  in 
deriving  it.  The  RfD  for  bromoxynil  is 
0.015  mg/kg/day  based  on  the  threshold 
NOEL/LOEL  of  1.5  mg/kg/day 
determined  in  the  1-year  chronic  oral 
study  in  dogs  using  bromoxynil  phenol 
as  the  test  material.  An  vmcertainty 
factor  of  100  was  used  for  interspecies 
extrapolation  and  intraspecies 
variability. 

3.  Developmental  toxicant 
determination.  Bromoxynil  phenol  and 
bromoxynil  octanoate  both  induce 
developmental  toxicity  at  levels  below 
those  which  cause  maternal  toxicity. 

The  induction  of  supernumerary  ribs  is 
the  most  sensitive  indicator  of 
developmental  toxicity  in  rats,  mice  and 
in  certain  studies  in  rabbits.  Other  forms 
of  developmental  toxicity  are  observed 
at  higher  dose  levels.  ^ 

4.  Acute  risk/developmental  effects. 
For  acute  dietary  risk  assessment,  EPA 
has  chosen  to  use  the  NOEL  of  4  mg/kg/ 
day,  based  on  developmental  effects  in 
an  oral  rat  developmental  toxicity  study 
(MRID  #  40466802)  at  the  LOEL  of  5  m^ 
kg/day  from  a  second  oral  rat 
developmental  toxicity  study  (MRID  # 
00116558).  Since  the  effect  of  concern, 
increased  incidence  of  supernumerary 
ribs  in  fetuses,  occurs  in  utero  during 
gestation,  this  risk  assessment  is  only 
directly  applicable  to  females  of  child¬ 
bearing  age  (population  sub-group  of 
females  13-t-  yrs  old). 

5.  Acute  risk/systemic  effects  other 
than  developmental.  EPA  has 
concluded  that  an  additional  endpoint 
of  concern  should  be  established  for 
assessing  the  acute  dietary  risk  for 
bromoxynil  exposure  to  population 
groups  (including  infants  and  c^ldren) 
other  than  females  13-f  years.  Acute 
(one-day)  dietary  exposure  estimates 
will  be  compared  to  an  endpoint 
(NOEL)  of  8  mg/kg/day  derived  from  the 
data  of  a  13-week  oral  toxicity  study  in 
dogs  using  bromoxynil  phenol  as  the 
test  material  (MRID  43166701).  The 
LOEL  was  established  at  12  mg/kg/day, 
based  on  increased  incidence  of  panting 
on  day  1  following  a  single  oral  dose  of 
the  test  material.  This  suggests  a 
compensatory  reaction  to  the  effects  of 
the  test  material,  which  at  higher  doses 
is  expressed  as  elevated  body 
temperature. 

V.  Aggregate  Exposure  Assessment 

In  examining  aggregate  exposure, 
FFDCA  section  408(h)(2)  directs  EPA  to 
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consider  available  information 
concerning  exposures  from  pesticide 
residue  in  food,  water,  and  all  other 
nonoccupational  exposures.  The 
aggregate  sources  of  exposvure  the 
Agency  looks  at  includes  food,  drinking 
water  (which  includes  both  surface 
water  and  groimdwater),  and  exposure 
from  pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Non-dietary  (Residential )  Exposure 
Assessment 

Ciurently,  there  are  no  registered 
homeowner  uses  for  bromoxynil  and 
cxurent  labeling  restricts  all  tiurfgrass 
use  to  non-residential  areas.  The 
possibility  of  post-application  exposure 
to  persons  following  bromoxynil 
application  to  nonresidential  trir%rass 
exists,  but  is  not  likely  to  be  significant 
in  either  amount  or  duration  (and 
cannot  be  quantified  at  this  point). 

B.  Dietary  Exposure  Assessment 

Use  of  a  agricultural  pesticide  may 
result,  directly  or  indirectly,  in  pesticide 
residues  in  food.  Primary  residues  or 
indirect/inadvertent  residues  in 
agricultural  commodities  are 
determined  by  chemical  analysis.  To 
accoimt  for  the  diversity  of  growing 
conditions,  cultural  practices,  soil  types, 
climates,  crop  varieties  and  methodis  of 
application  of  the  pesticide,  data  from 
studies  that  represent  the  commodities 
are  collected  and  evaluated  to  determine 
an  appropriate  level  of  residue  that 
woidd  not  be  exceeded  if  the  pesticide 
is  \ised  as  represented  in  the  studies.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

1.  Plant/animal  metabolism  and 
magnitude  of  the  residue  tolerance 
assessment.  The  nature  (metabolism)  of 
bromoxynil  in  plants  and  animals  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  There  are  no  Codex, 
Canadian,  or  Mexican  maximum  residue 
levels  established  for  residues  of 
bromoxynil  on  cotton.  In  all  the  plant 
and  animal  (poultry  and  ruminants) 
metabolism  studies  submitted,  the 
residue  of  concern  were  parent 
bromoxynil  and  the  metabolite  DBHA. 
The  tolerances  for  cotton  commodities 
are  expressed  in  terms  of  bromoxynil 
and  DBHA.  Tolerances  for  meat  and 
milk  commodities,  however,  are 
expressed  only  in  terms  of  bromoxynil 
because  no  satisfactory  enforcement 
method  has  been  validated  for  DBHA  in 
such  commodities.  Transfer  of  DBHA 
residues  to  tissues  in  animals  is  likely 
to  be  equal  to  or  less  than  that  for  parent 


bromoxynil.  Based  on  this 
determination,  coupled  with  wmst-case 
assumptions  concerning  the  amoimt  of 
bromoxynil  and  DBHA  present  in 
'  animal  feed,  the  Agency  can  make 
reasonable  estimates  of  maximiun 
DBHA  concentrations  in  animal 
commodities  based  on  measured  parent 
bromoxynil  residues.  Therefore,  the 
Agency  has  determined  that  expressing 
tolerances  for  bromoxynil  in  terms  of 
the  parent  only  can  serve  as  an  adequate 
indicator  of  the  total  amount  of  residue 
(bromoxynil  parent  and  DBHA 
combined)  that  is  present. 

Although  the  maximiun  application 
rate  for  this  use  is  1.5  lb  active 
ingredient/acre  (ai/acre),  field  trial 
residue  data  are  currently  available  only 
for  a  4.5  lb  ai/acre  application  rate.  After 
conducting  these  stupes,  the  petitioner 
proposed  lowering  the  maximiun 
application  rate  firom  4.5  lb  ai/acre  to 

1.5  lb  ai/acre.  These  tolerances  were 
determined  based  on  extrapolation  of 
data  from  studies  conduct^  using  the 

4.5  lb  ai/acre  application  rate.  The 
Agency  does  not  believe  that  there  will 
necessarily  be  a  linear  relationship 
between  maximum  residues  and  the 
application  rate  due  to  the  variability  in 
residue  levels  in  individual 
commodities.  However,  at  the  1.5  lb  ai/ 
acre  rate,  lower  maximiun  residues 
would  be  expected  compared  to  those 
observed  in  the  studies  conducted  at  4.5 
lb  ai/acre.  The  Agency  has  determined 
the  required  tolerances  for  this  use 
based  on  the  variability  observed  in  the 
available  residue  data  for  cotton  and  the 
reduction  in  the  application  rate.  EPA  is 
proposing  to  include  a  tolerance  for 
cotton  gin  byproducts,  although  this 
was  not  done  previously,  because  EPA 
procedures  have  been  revised  since  the 
previous  tolerance  was  set  to  include 
cotton  gin  byproducts  in  the  dietary 
assessment  for  livestock.  In  addition,  a 
separate  tolerance  is  being  set  for 
cottonseed  hu)ls  because  data  show  that 
bromoxynil  and  DBHA  residues 
concentrate  in  cottonseed  hulls.  Fiuther, 
because  of  the  inclusion  of  cotton  gin 
trash  in  the  livestock  dietary 
assessment,  revised  tolerances  are 
needed  for  milk  and  meat  of  cattle,  hogs, 
horses,  goats  and  sheep.  Inclusion  of  the 
metabolite  DBHA  in  the  livestock 
dietary  assessment  also  resulted  in  the 
need  to  establish  tolerances  for 
bromoxynil  residues  in  poultry. 
Required  tolerances  for  residues  of 
bromoxynil  and  DBHA  in  cotton 
commo^ties  are  7  ppm  in  cottonseed, 
50  ppm  in  cotton  gin  by-products,  and 
21  ppm  in  cottonseed  hulls.  Required 
tolerances  for  residues  of  bromoxynil  in 
cattle,  hogs,  hcuses,  goats,  and  sheep  are 


0.5  ppm  in  meat,  3.0  ppm  in  meat 
byproducts,  and  1.0  ppm  in  fat. 

Required  tolerances  for  residues  of 
bromoxynil  in  milk  are  0.1  ppm. 

Required  tolerances  for  residues  of 
bromoxynil  in  poultry  are  0.05  ppm  in 
meat,  meat-byproducts,  fat,  and  eggs. 

2.  Plant/animal  metabolism  and 
magnitude  of  the  residue  determination 
of  anticipated  residues.  Anticipated 
residues  used  for  risk  assessment 
determination  were  calculated  based  on 
a  maximum  application  rate  of  1.5  lb  ai/ 
acre  and  treatment  of  3  percent  of  cotton 
in  the  U.S.  with  bromoxynil,  and 
estimated  bromoxynil-treated 
percentages  of  other  crops.  Percent  of 
crop  treated  estimates  are  derived  from 
federal  and  private  mariiet  survey  data. 
Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
rai^e  is  assumed  for  the  exposure 
assessment.  By  using  the  upper  end 
estimate  of  percent  of  crop  treated,  the 
Agency  is  reasonably  certain  that 
exposure  is  not  understated  for  any 
significant  subpopulation  group.  For 
cotton,  the  percent  of  the  crop  that  can 
be  treated  will  be  capped  at  3  percent 
by  the  bromoxynils  registration.  Further, 
regional  consumption  information  is 
taken  into  account  through  EPA’s 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations,  including  several 
regional  groups,  to  pesticide  residues. 

As  a  residt  of  this  use,  the  maximum 
combined  residues  of  parent  bromoxynil 
and  DBHA  are  not  expected  to  exceed 
0.38  ppm  in  cottonseed  meal  and  1.26 
ppm  in  cottonseed  oil.  Based  on  the 
bromoxynil  ruminant  feeding  study,  the 
maximum  residues  possible  in  animal 
commodities  are  0.53  ppm  in  meat,  2.96 
ppm  in  meat  byproducts,  1.08  ppm  in 
fat,  and  0.059  ppm  in  milk.  Bas^  on  the 
bromoxynil  poultry  feeding  study,  the 
maximum  residues  possible  in  poultry 
commodities  are  O.OM  ppm  in  meat, 
0.47  ppm  in  meat  by-pi^ucts,  0.10 
ppm  in  fat,  and  0.0313  ppm  in  eggs. 
Based  on  the  bromoxynil  ruminant 
feeding  study,  the  anticipated  residues 
in  animal  commodities  are  0.0025  ppm 
in  meat,  0.014  ppm  in  meat  by-products, 
0.005  ppm  in  fat,  and  0.00044  ppm  in 
miUc.  Based  on  the  bromoxynil  poultry 
feeding  study,  the  anticipated  residues 
in  poultry  commodities  are  0.00015 
ppm  in  meat,  0.00116  ppm  in  meat  by¬ 
products,  0.00025  ppm  in  fot,  and 
0.00008  ppm  in  eggs. 

3.  Drinl^g  water.  Available  data 
indicate  that  bromoxynil  is  not  a 
groundwater  contaminant  because  it 
does  not  exhibit  the  mobility  or 
persistence  characteristics  of  pesticides 
that  are  normally  found  in  ground 
water.  Although  bromoxynil  octanoate 
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has  been  found  to  be  mobile  under 
certain  conditions  (sand,  sandy  loam, 
and  loam  soils),  it  dissipates  in  the 
environment  by  abiotic  hydrolysis, 
photodegradation  and  microbially- 
mediated  metabolism.  Also,  although 
bromoxynil  has  the  potential  to  leach  to 
groimd  water  under  certain  conditions, 
its  rapid  aerobic  and  anaerobic 
degradation  reduces  the  likelihood  of 
groimd  water  contamination.  As  a 
worst-case  screen,  modeled  chronic  and 
acute  estimates  for  bromox)mil  in  runoff 
water  have  been  used  to  assess  possible 
exposure  via  drinking  water.  The  EPA 
drinking  water  risk  estimates  are  based 
on  an  exposure  modeling  procedure 
called  GENEEC  (GENeric  Expected 
Environmental  Concentration), 
routinely  used  to  estimate  residue 
surface  water  runoff  (for  ecological  risk 
assessment)  but  a  new  tool  for  hviman 
exposxire  and  risk  assessment.  GENEEC 
estimates  concentrations  based  on  a  few 
basic  chemical  parameters  and  pesticide 
label  application  information.  GENEEC 
is  a  model  which  uses  a  chemical’s  soil/ 
water  partition  coefficient  and 
degradation  half-life  values  to  estimate 
runoff  from  a  10  hectare  agricultural 
field  into  a  1  hectare  by  2  meter  deep 
pond.  GENEEC  considers  reduction  in 
dissolved  pesticide  concentration  due  to 
adsorption  of  pesticide  to  soil  or 
sediment,  incorporation,  degradation  in 
soil  before  wash  off  to  a  water  body, 
direct  deposition  of  spray  drift  into  the 
water  body,  and  degradation  of  the 
pesticide  within  the  water  body.  It  does 
not  consider  the  potential  reduction  or 
removal  of  the  pesticide  and/or  its 
degradates  by  a  drinking  water 
treatment  system.  Again,  GENEEC 
should  be  considered  a  screen  since  it 
can  substantially  over-estimate  the 
actual  drinking  water  concentrations. 
Based  on  the  model,  EPA  estimated  the 
high-end  level  of  exposure  in  surface 
water  to  be  7.2  ppb,  and  the  average 
level  to  0.3  ppb.  For  analysis  of  acute 
risk,  EPA  used  high  end  consumption 
estimates  bt>m  the  publication  Total 
Water  and  Tapwater  Intake  in  the 
United  States  Population-Based 
Estimates  of  Quantities  and  Sources  of 
40.5  g/kg/day  for  the  entire  U.S. 
popvdation,  126.5  g/kg/day  for 
nonnursing  infants,  39.6  g/kg/day  for 
pregnant  women  (>13  years  old),  and 
53.3  g/kg/day  for  the  southern  U.S.  For 
analysis  of  chronic  risk,  EPA  used  an 
average  consumption  estimate  from  this 
publication  of  20.9  g/l^day  for  the 
southern  U.S.  The  estimate  for  water 
consumption  in  the  southern  U.S.  was 
used  for  the  chronic  risk  assessment 
because  this  value  is  slightly  higher 
than  that  for  the  entire  U.S.  population. 


and,  therefore,  calculation  based  on 
consumption  in  the  southern  U.S. 
adequately  accoimts  for  risk  in  the  south 
as  well  as  the  overall  U.S.  population. 

3.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  “available 
information’’  concerning  the  cumulative 
effects  of  a  particular  pesticide’s 
residues  and  “other  substances  that 
have  a  common  mechanism  of  toxicity.’’ 
The  Agency  believes  that  “available 
information”  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposiu^  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  be 
helpful  in  determining  whether  a 
pesticide  shares  a  common  mechanism 
of  toxicity  with  any  other  substances, 
EPA  does  not  at  this  time  have  the 
methodology  to  resolve  the  scientific 
issues  concerning  common  mechanism 
of  toxicity  in  a  meaningful  way.  EPA 
has  begun  a  pilot  process  to  study  this 
issue  further  through  examination  of 
particular  classes  of  pesticides.  The 
Agency  hopes  that  the  results  of  this 
pilot  process  will  increase  the  Agency’s 
scientific  understanding  of  this  question 
such  that  EPA  will  be  able  to  develop 
and  apply  scientific  principles  for  better 
determining  which  chemicals  have  a 
conunon  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althou^,  at  present,  the  Agency  does 
not  know  how  to  apply  th^  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanisms  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  the 
Agency  can  conclude  that  it  is  imlikely 
that  a  pesticide  shares  a  conunon 
mech^sm  of  activity  vrith  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  conunon  mechanism  of  activity 
will  be  assiuned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bromoxynil  has  a  conunon  mechanism 


of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cvunulative  risk  approach,  bromoxynil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assxuned  that  bromoxjmil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  After  EPA  develops 
methodologies  for  more  fully  applying 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  (either  as  part  of  the 
periodic  review  of  pesticides  or 
otherwise)  to  reexamine  those  tolerance 
decisions  made  earlier. 

The  registrant  must  submit,  upon 
EPA’s  request  and  according  to  a 
schedule  determined  by  the  Agency, 
such  information  as  the  Agency  directs 
to  be  submitted  in  order  to  evaluate 
issues  related  to  whether  bromoxynil 
shares  a  conunon  mechanism  of  toxicity 
with'any  other  substance  and,  if  so, 
whether  any  tolerance  for  bromoxynil 
needs  to  be  modified  or  revoked. 

VI.  Determination  of  Safety 
A.  General 

1.  Acute  dietary.  As  part  of  the  hazard 
assessment  process,  the  Agency  reviews 
the  available  toxicology  data  base  to 
determine  the  endpoints  of  concern.  For 
acute  dietary  risk,  the  Agency  has 
determined  Margin  of  Exposiue  (MOE) 
by  dividing  the  NOEL  firom  the  relevant 
toxicological  study  by  the  expected 
consmnption  during  one  day  (MOE  = 
NOEL/exposme).  An  estimated  MOE  of 
100  will  considered  to  be  adequately 
protective  for  bromoxynil.  To  estimate 
acute  dietary  risk  for  developmental 
effects  from  food  soiuces,  an  MOE  of 
400  was  calculated  using  1-day  dietary 
exposmre  estimates  for  U.S  women  (age 
13+  years)  and  the  NOEL  of  4  mg/kg/day 
derived  from  an  oral  developmental 
toxicity  study  in  rats.  To  estimate  acute 
dietary  risk  for  developmental  effects 
from  water  sources,  an  MOE  of  >10,000 
was  calculated  using  an  estimate  of  7.2 
parts  per  billion  (ppb)  water 
contamination  and  the  endpoint  (NOEL) 
of  4  mg/kg/day.  An  increas^  incidence 
of  supemiunerary  ribs  was  observed  at 
the  LH.  in  the  oi^  developmental 
toxicity  study  in  rats  and  in  several 
other  developmental  toxicity  studies.  To 
estimate  acute  dietary  risk  for  systemic 
effects,  other  than  developmental  from 
food  sources,  an  MOE  of  270  was 
calculated  using  1-day  dietary  exposiue 
for  infants  (the  most  highly  exposed 
population  group)  and  a  NOEL  of  8  mg/ 
kg/day  derived  from  a  13-week  oral 
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toxicity  study  in  dogs.  To  estimate  acute 
dietary  risk  for  systemic  effects,  other 
than  developmental  horn  water  sources, 
an  MOE  of  >8,000  weis  calculated  using 
an  estimate  of  7.2  ppb  water 
contamination  and  a  NOEL  of  8  mg/kg/ 
day.  In  the  oral  toxicity  study  in  dogs, 
an  increased  incidence  of  panting, 
suggestive  of  a  compensatory  reaction  to 
elevated  body  temperatures,  was 
observed  on  day  1. 

An  assessment  of  aggregate  (food/ 
water)  acute  exposiire  has  been  made  on 
the  assumption  of  a  constant 
background  contamination  level  in 
water  and  an  acute  (one  day)  exposure 
from  food  sources,  llie  relatively  low 
level  of  contamination  assumed  for 
water  does  not  significantly  increase  the 
upper-bound  exposure  estimate  from 
foc^s  of  0.01  mg/kg/day  (MOE  s  400  for 
U.S.  women). 

2.  Chronic  dietary.  Based  on  the 
exposure  assessment  above,  the  general 
U.S.  population  and  all  population  sub¬ 
groups  are  estimated  to  be  exposed  at  a 
level  less  than  1  percent  of  the 
bromoxynil  RfD  of  0.015  mg/kg/day.  For 
food  sources,  the  lifetime  upperbound 
carcinogenic  risk  estimate  including 
cotton  is  1.5  x  10-^  for  the  U.S. 
population  including  infants  and 
children.  For  water  sources, 
carcinogenic  risk,  based  on  the 
estimate  chronic  level  of  0.3  ppb  and 
estimated  drinking  water  consumption 
(20.9  g/kg/dayior  the  southern  U.S.)  is 
at  most  6.3  x  10-'^  for  the  southern  U.S., 
and  is  probably  much  lower. 

EPA  oelieves  that  a  risk  estimate  of 
this  level  generally  represents  a 
negligible  risk,  as  EPA  has  traditionally 
applied  that  concept.  EPA  has 
commcmly  referred  to  a  negligible  risk 
as  one  that  is  at  or  below  1  in  1  million 
(1 X 10-^).  Quantitative  cancer  risk 
assessment  is  not  a  precise  science. 

There  are  a  significant  number  of 
uncertainties  in  both  the  toxicology 
used  to  derive  the  cancer  potency  of  a 
substance  and  in  the  data  used  to 
measure  and  calculate  exposure.  Thus, 
EPA  generally  does  not  attach  great 
significance  to  numerical  estimates  that 
differ  by  approximately  a  factor  of  2. 
Additionally,  there  are  several  other 
factors  here  which  support  a  negligible 
risk  finding.  The  component  of  this  risk 
from  bromoxynil  residues  in  water  (6.3 
X 10-'^)  is  significantly  overstated.  The 
level  of  bromoxynil  residues  in  water 
was  estimated  by  a  model  that  does  not 
take  into  account  either  the  reduction 
that  could  be  expected  from  treatment  of 
the  water  or  that  residues  would  be 
reduced  because  bromoxynil  use  is 
permitted  only  on  certain  crops  and 
only  some  fraction  of  those  crops  would 
be  treated.  This  latter  factor  alone  can  be 


quite  significant.  For  example,  for 
cotton,  treatment  is  limited  to  3  percent 
of  the  crop.  Further,  EPA  is  in  the 
process  of  reevaluating  all  of  the 
bromoxynil  uses  this  year  as  a  part  of 
FIFRA  reregistration.  This  will  permit 
EPA  to  better  evaluate  the  total 
bromoxynil  cancer  risk  and  take  steps  to 
reduce  any  cancer  risks  of  concern.  For 
all  of  these  reasons,  EPA  considers  the 
carcinogenic  risk  from  bromoxynil  to  be 
negligible  within  the  meaning  of  that 
standtud  as  it  has  been  traditionally 
applied  by  EPA. 

Accordingly,  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  gener^ 
population  and  major  identifiable 
population  subgroups  from  aggregate 
exposure  to  bromoxynil.  Specific  risks 
to  infants  and  children  other  than 
cancer  are  discussed  below. 

B.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additicmal  sensitivity  of  infants  and 
children  to  residues  of  bromoxynil,  EPA 
considered  data  from  several 
developmental  toxicity  studies  and 
reproduction  studies.  The 
developmoital  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  frtun 
pesticide  exposure  during  prenatal 
development  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  ^A 
shall  apply  an  additional  lO-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  threshold  effects  to 
account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  data  base 
imless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  &e  NOEL  in  the 
animal  study  appropriate  to  the 
particular  risk  assessment.  This  100-fold 
imcertainty  (safety)  factor/margin  of 
exposure  (safety)  is  designed  to  account 
for  combined  inter-  and  intra-species 
variability.  EPA  believes  that  reliable 
data  support  using  the  standard  lOO-fold 
margin/factor  and  not  the  additional  10- 
fold  margin/factor  when  EPA  has  a 
complete  data  base  imder  existing 
guidelines  and  when  the  severity  of  the 


effect  in  infants  or  children  or  the 
potency  or  imusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
margin/bctor. 

The  data  base  for  developmental  and 
reproductive  toxicity  of  bromoxynil  is 
considered  to  be  complete  at  this  time. 
Based  on  this  database,  EPA  has 
concluded  that,  although  developmental 
toxicity  was  observed  in  the  absence  of 
maternal  toxicity,  the  results  of  these 
data  did  not  raise  concerns  regarding 
the  adequacy  of  the  standard  margin  of 
exposure.  Central  to  this  conclusion 
were  the  findings  that:  (1) 

Developmental  toxicity  was  well- 
characterized  in  multiple  species, 
jHoviding  a  reliable  NOEL,  and  further 
studies  would  not  be  expected  to 
provide  new  information  that  would 
.change  the  developmental  endpoints  on 
which  bromoxynil  is  regulated;  and  (2) 
the  observed  developmental  effect 
(supernumerary  ribs)  raised  no  unusual 
or  special  concern  for  developmental 
toxicity. 

Accordingly,  EPA  concludes  that 
reliable  data  support  reliance  upon  the 
standard  100-fold  margin  of  exposure/ 
safety  factor  in  assessing  the  ti^  to 
chilrhen.  As  detailed  almve,  both 
rhmnir  and  acute  assessments  show  no 
appreciable  threshold  risks  to  children 
and  the  non-threshold  cancer  risk  is  no 
greater  than  negligible.  Thus,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  bromoxynil. 

Vn.  Other  Consideratimis 

1.  Residue  analytical  methods. 
Analytical  methodology  suitable  for  the 
enforcement  of  bromoxynil  tolerances  in 
plant  and  animal  commodities  is 
available.  The  analytical  method  for 
bromoxynil  per  se  is  published  as 
Method  I  in  Pesticide  Analytical  Manual 
Vol.  n.  Method  RES9603  has  been 
proposed  for  determinatirm  of  DBHA  in 
cotton  RACs.  This  analytical  method  for 
determination  of  DBHA  in  plants  has 
been  validated  by  an  independent 
laboratory.  The  Agency  is  currently 
carrying  out  confiimatory  validation  of 
this  method. 

2.  Endocrine  effects.  Existing  data  do 
not  support  a  conclusion  that 
bromoxynil  causes  endocrine  effects. 
Other  than  equivocal  effects  in  the 
prostate  gland  of  dogs  at  the  highest 
dose  tested  in  a  chronic  oral  study  and 
in  the  prostate  gland  of  rats  at  the 
highest  dose  tested  in  a  dermal 
reproduction  study,  no  evidence  of 
endocrine  effects  were  reported  in  any 
other  subchronic  or  chronic  toxicology 
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studies  on  bromoxynil  phenol  or 
bromoxynil  octanoate. 

3.  Data  gaps.  The  following  data  gaps 
remain  for  use  of  bromoxynil  on  BXN 
cotton;  (1)  DBHA  storage  stability  data, 

(2)  successful  petition  method 
validation  (i.e.,  method  validation  by 
Agency  analytical  chemists)  of  the 
enforcement  method  for  DBHA  in 
plants,  (3)  multi-residue  method  testing 
for  DBHA,  (4)  limited  field  trials  for 
rotational  crops,  (5)  a  poultry  feeding 
study  using  DBHA,  and  (6)  crop  field 
trials,  conducted  at  the  1.5  lb  ai^acre 
application  rate,  in  which  the 
magnitude  of  residues  is  measured  in 
cotton  commodities. 

Vm.  Public  Conunent 

Under  FFDCA  408(e)(2),  EPA  must 
provide  for  a  public  conunent  period 
before  issuing  a  final  tolerance  or 
tolerance  exemption  under  408(e)(1). 

The  pubhc  comment  period  is  to  be  for 
60  days  imless  EPA  for  good  cause  finds 
that  it  is  in  the  public  interest  to  reduce 
that  comment  period.  The  Agency  has 
determined  that  there  is  good  cause  to 
reduce  the  comment  period  for  these 
tolerances.  First,  the  public  has  already 
had  an  opportunity  to  comment  on  the 
question  of  approval  under  the  FFDCA 
of  the  use  of  bromoxynil  on  cotton.  The 
Rhone  Poulenc  petition  to  establish  a 
tolerance  to  cover  bromoxynil  residues 
on  cottonseed  resulting  fit)m  application 
of  bromoxynil  to  cotton  squarely 
presented  this  issue.  Second,  the 
additional  comment  period  is  being 
provided  to  address  a  fairly  narrow 
issue:  what  should  the  tolerance  levels 
be  for  bromoxynil  on  livestock 
cormnodities  (meat,  milk,  and  eggs)  due 
to  residues  of  bromoxynil  in  cotton 
livestock  feed  commo^ties  and  what 
should  the  tolerance  level  be  on  two 
additional  cotton  livestock  feed 
conunodities  (cottoii  gin  byproducts  and 
cottonseed  hulls).  All  of  these  tolerance 
levels  are  necessary  because  of  the  use 
of  bromoxynikon  cotton,  the  subject  of 
the  Rhone  Pomenc  petition.  Third,  an 
extended  conunent  period  in  this  case 
will  essentially  mean  that  bromoxynil 
will  not  be  available  to  growers  in  the 
1997  growing  season.  The  time  for 
application  of  this  herbicide  is  between 
roughly  the  end  of  April  and  the  end  of 
June,  (kowers  who  have  paid  a 
premiiun  for  bromoxynil-resistant  seed 
may  suffer  consider  financial  loss  if 
bromoxynil  is  not  available.  EPA  would 
like  to  tw  in  a  position  to  make  a  final 
decision  prior  to  the  end  of  that  period. 
Therefore,  the  Agency  is  allowing  a  15- 
day  instead  of  a  60-day  public  conunent 
period  for  these  proposed  tolerances. 

Interested  persons  are  invited  to 
submit  written  comments  on  this 


proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
control  number  “OPP-300486.” 

K.  Public  Docket 

The  official  record  for  this  proposed 
rule,  as  well  as  the  public  version,  has 
been  established  for  this  proposal  under 
docket  control  number  “OPP-300486'’ 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Conunent  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  cmnments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300486. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

X.  Regulatory  Assessment 
Requkements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action  “ 
and  since  this  action  does  not  impose 
any  information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
“rmfunded  mandates”  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
C^ober  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establisl^g  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  conunodities.  Food 
additive.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated;  April  28, 1997. 

Jim  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a.  and  371. 

2.  Section  180.324  is  revised  to  read 
as  follows: 

}  180.324  Bromoxynil;  tolerancos  for 
resMuos. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
bromoxynil  (3,5-dibromo-4- 
hydroxybenzonitrile)  resulting  from 
application  of  its  octanoic  and/or 
heptanoic  add  ester  in  or  on  the 
following  commodities: 


Commocity 

Parts  per  million 

Alfalfa,  seeding 

0.1  ppm 

Barley,  forage,  green 

0.1  ppm  ^ 

Barley,  grain 

0.1  ppm 

Barley,  straw 

0.1  ppm 

Cattle,  meat 

0.5  ppm 

Cattle,  meat  by-products 

3  ppm 

Cattle,  fat 

1  ppm 

Com,  fodder  (dry) 

0.1  ppm 

Com,  fodder  (green) 

0.1  ppm 

Com,  grain 

0.1  ppm 

Com.  fodder,  field  (dry) 

0.1  ppm 

Com,  fodder,  field  (green) 

0.1  ppm 

Com,  grain,  field 

0.1  ppm 

Eggs 

0.05  ppm 

Flaxseed 

0.1  ppm 

Flax  straw 

0.1  ppm 

Garlic 

0.1  ppm 

Goats,  meat 

0.5  ppm 

Goats,  meat  by-products 

3  ppm 

Goats,  fat 

1  ppm 

Grass,  cariary,  annual. 

0.1  ppm 

seed 

Grass,  canary,  annual. 

0.1  ppm 

straw 

Hogs,  meat 

0.5  ppm 

Hogi.  meat  by-procfocts 

3  ppm 

Hogs,  fat 

1  ppm 

Horses,  meat 

0.5  ppm 

Horses,  meat  by-products 

3  ppm 

Horses,  fat 

1  ppm 

Milk 

0.1  ppm 

Mint  hay 

0.1  ppm 

Oats,  forage,  green 

0.1  ppm 

Oats,  grain 

0.1  ppm 
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Commocfty 

Parts  per  million 

Oats,  straw 

0.1  ppm 

Onions  (dry  but)) 

0.1  ppm 

Poultry,  me^ 

0.05  ppm 

Poultry,  meat  by-products 

0.05  ppm 

Poultry,  fat 

0.05  ppm 

Rye.  forage,  green 

0.1  ppm 

Rye,  grain 

0.1  ppm 

Rye,  straw 

0.1  ppm 

She^,  meat 

0.5  ppm 

Sheep,  meat  by-prockx:ts 

3ppm 

Sheep,  fat 

1  ppm 

Sorghum,  fodder 

0.1  ppm 

Sorghum,  forage 

0.1  ppm 

Sorghum,  grain 

0.1  ppm 

WheaL  forage,  green 

0.1  ppm 

Wheat,  grain 

0.1  ppm 

WheaL  straw 

0.1  ppm 

(2)  Tolerances  are  established  for 
residues  of  the  herbicide  bromoxjrnil 
(3 ,5-dibromo-4-hydroxybenzonitrile) 
and  its  metabolite  3,5-dibromo-4- 
hydroxybenzoic  acid  resulting  from 
application  of  its  octanoic  and/or 
heptanoic  add  ester  in  or  on  the 
following  commodities: 


Commodtty 

Parts  per 
million 

ExpiratiorV 

Revocation 

Date 

Cotton,  undelinted 

7ppm 

1/1/1998 

seed 

Cotton,  hulls 

21  ppm 

1/1/1998 

Cotton  gin  byprod- 

SO  ppm 

1/1/1998 

ucts 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
reastrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-11504  Filed  5-01-97;  8:45  am] 
BHJJNQ  CODE  asee-ao-F 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart25 

PB  Docket  No.  95-01;  GEN  Docket  No.  90- 
357;  DA  97-909] 

Satelllta  Digital  Audio  Radio  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  to  file 
comments. 

SUkHNARY:  The  Commission  has  adopted 
an  Order  granting  an  extension  of  time 
in  which  to  file  conunents  in  the 
Commission’s  Fmrther  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 


95-91.  On  April  30, 1997,  the  National 
Assodation  of  Broadcasters  requested  a 
thirty-day  extension  of  time  to  file 
comments  in  the  FNPRM.  In  the  Order, 
we  grant  NAB’s  request  and  extend  the 
comment  and  reply  dates  to  ]ime  13  and 
June  27, 1997,  respectively. 

DATES:  Comments  are  due  on  or  before 
June  13, 1997.  Reply  ccxnments  are  due 
on  or  before  Jime  27, 1997. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Qnnmission. 
1919  M  Street,  N.W.,  Room  222, 
Washington,  D.C.  20554. 

FOR  FURTFER  INFORMATION  CONTACT: 
Rosalee  Chiara  at  (202)  41&-0754  or  Ron 
Repasi  at  (202)  418-0768  with  the 
International  Bureau. 

SUPPLEMENTARY  INFORMATION: 

1.  The  National  Assodation  of 
Broadcasters  (NAB)  has  requested  an 
extension  of  time  for  filing  comments  in 
response  to  the  Further  Notice  of 
Proposed  Rulemaking  in  the  above 
captioned  docket  re^rding  the  use  of  . 
terrestrial  repeaters  in  the  satellite 
Digital  Audio  Radio  Service  (DARS).' 
Comments  were  originally  due  on  ^y 
2, 1997.  We  grant  NAB’s  request. 

2.  In  support  of  its  request  for 
additional  time,  NAB  states  that  the  two 
DARS  applicants  who  won  licensees  in 
the  April  auction  are  required  to  submit 
amended  technical  proposals  on  or 
before  May  16.  NAB  asserts  that  it  is 
impossible  to  comment  on  the  issue  of 
terrestrial  repeaters  until  this  amended 
technical  information  is  available.  NAB 
also  states  that  because  the  applicant’s 
original  applications  were  filed  in  1992, 
up-to-date  technical  proposals  are 
necessary  to  prepare  comments. 

3.  We  find  that  an  extension  is 
warranted  in  this  instance.  Accordingly, 
pursuant  to  Section  0.261  of  the 
Commission’s  rules  on  delegation  of 
authority,  47  CFR  §  0.261,  IT  IS 
ORDERED,  that  the  time  for  filing 
comments  with  resped  to  the  Further 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  is  extended  to  June  13, 1997. 
Reply  comments  are  due  on  or  before 
June  27, 1997. 

Federal  Communications  Commission. 
Cassandra  Thomas, 

Deputy  Chief,  Satellite  and 
Radiocommunication  Division.  International 
Bureau. 

(FR  Doc.  97-11678  Filed  5-1-97;  8:45  am] 
BaajNQ  CODE  sn2-«i-p 

■  Establishment  of  Rules  and  Policies  for  the 
Digital  Audio  Radio  Satellite  Service  in  the  2310- 
2360  MHz  Frequency  Band,  IB  Docket  No.  95-91, 

62  FR  19095  (April  18. 1997),  FCC  97-70  (released 
March  3. 1997)  at  11136-142. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P  J).  042497A] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  special  public  meeting  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic 
zone. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  May  6, 1997,  at  9:30  a.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Holiday  Inn,  1  Newbury  Street 
(Route  1),  Peabody,  MA;  telephone  (508) 
535-4600.  Requests  for  specif 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Coimcil,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone  (617)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director,  New 
England  Fishery  Management  Coimcdl, 
(617)  231-0422. 

SUPPLEMENTARY  INFORMATION:  On  May  6. 
1997,  the  Council  will  convene  a  special 
meeting  specifically  to  develop 
comments  on  the  Large  Whale  Take 
Reduction  Plan  regulations  recently 
proposed  by  NMFS.  PriOT  to  this  agenda 
item,  the  Coimcil  intends  to  uutiate 
action  on  £;ramework  Adjustment  24  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  under  the  framework 
for  abbreviated  rulemaking  procedure 
contained  in  50  CFR  648.90.  The  action 
would  exempt  gillnet  vessels  in  the  trip 
boat  category  from  the  requirement  to 
bring  their  monkfish  gillnets  to  port 
when  fishing  under  a  days-at-sea 
allocation. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howai^  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C  1801  et  seq. 
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Dated:  April  29. 1997. 

Gaiy  C  Matlock, 

Director.  Qffice  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-11470  Filed  5-1-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  odier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigatior», 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auMiority,  filing  of 
petitions  and  appNcatons  and  agency 
sUtoments  of  organizsaion  and  functkxts  are 
examples  of  documente  appearing  in  this 
section. 

DEPARTMENT  OF  AGRICULTURE 

Submission  tor  0MB  Rsvisw; 

Comment  Request 

April  25, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requiremeBt(s)  to  for 
review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  vali^ty  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affiurs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this 
notification.Copies  of  the  submission(s) 
may  be  obtained  by  calling  (202)  720- 
6204  or  (202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
nvunber  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Farm  Service  Agokcy 

Title:  CCC  Conservation  Contract — 
Acklendum. 

OMB  Control  Number:  0560-0174. 
Summary:  Information  collected 
allows  a  respondent  to  apply  for 
conservation  benefits,  submit 
performance  data  for  payment  and 
record  conservation  decisions. 

Need  and  Use  of  the  Information:  The 
information  is  us^  to  cany  out  the 
conservation  program  including 
designation  of  priority  areas  for  funding. 

Description  of  Respondents:  Not-for- 
profit  institutions;  h^viduals  or 
households;  Farms;  State,  Local  or 
Tribal  GovemraenL 
Number  of  Respondents:  27,575. 
Frequency  of  Responses:  Reporting: 
One  time  only. 

Total  Burden  Hours:  684,200. 
EMERGENCY  PRCXIESSING  OF  THIS 
SUBMISSION  HAS  BEEN  REQUESTED 
BY  May  16, 1997. 

DauldiMchBr. 

Departmental  Clearance  Officer. 

[FR  Doc.  97-11414  Filed  5-1-97;  8:45  am] 
■MJJNa  CODE  341S-01-M 

DEPARTMENT  OF  AGRICULTURE 

Commodity  CrwM  Coipomtion 

Farm  Sarvloe  Agency 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Commodity  Credit  Corporation 
and  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA)  to 
request  extension  of  a  currently 
approved  information  collection  that 
requests  a  payee’s  identifying  number 
us^  by  CCC  and  FSA  to  issue  payments 
or  other  disbursements.  The  programs 
under  which  payments  are  made  are 
authorized  by  the  Agricultural  Act  of 
1970,  the  Commodity  Credit 
Corporation  Charter  Act,  the  Food 
Security  Act  of  1985,  and  the  Federal 


Agriculture  Improvement  and  Reform 
Act  of  1996  (1996  Act). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  1, 1997  to  be 
assured  consideration. 

ADDITIONAL  MFORMATION  OR  COMMENTS: 
Contact  Darin  Cote,  Agricultural 
Program  Specialist,  Compliance  and 
Production  Adjustment  Division,  USDA, 
FSA,  S'TOP  0517, 1400  hidependence 
Ave,  S.W.,  Washington,  D.C.  20250- 
2415,  (202)  720-8129. 

SUPPLBIENTARY  INFORMATION: 

Title:  Payer’s  Request  fw  Identifying 
Number. 

OMB  Number:  0560-0121. 

Expiration  Date:  June  30, 1997. 

T^)e  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  In  order  to  provide  the 
Internal  Revenue  Service  with  proper 
HfontifieatiM  for  the  processing  of  tax 
returns,  all  producers  who  receive  CCC 
and  FSA  program  payments  must 
provide  FSA  with  a  social  security, 
employer,  or  IRS  identifying  number. 
Form  CCC-343,  Payer’s  Request  for 
Identifying  Niunber,  will  collect  this 
information  without  regard  to  whether 
the  payee  is  required  to  file  a  tax  return 
or  is  covered  Iw  social  security. 

The  county  FSA  office  prepares  a 
CCC-343  for  each  producer  who  has  not 
furnished  a  producer  ID  number.  Once 
the  ID  numW  is  obtained  and  provided 
to  the  county  FSA  office,  the  producer 
is  not  requested  to  provide  this 
information  again.  FSA  does  not  make 
any  program  payment  until  a  producer 
furnishes  a  soci^  secwty,  employer,  or 
IRS  identifying  number. 

The  Agency  cost  estimates  are  $6,210 
for  data  collection.  Identification  of 
producers  allows  FSA  to  provide  IRS 
with  identifying  numbers  for  tax 
collection  purposes.  Section  6676  of  the 
Internal  Revenue  Code  provides  a 
penalty  for  failure  to  furnish  an 
identifying  number  to  a  payer  required 
to  report  such  number  to  tl^  Service. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .08  hours  (5 
minutes)  per  response. 

Respondents:  Individvial  producers. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Armual  Burden  on 
Respondents:  250  hours. 
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Proposed  tdpicsfor  comment  include: 
(a)  whether  the  coUection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  infbrmatidn  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  burden  including 
the  vfi^dity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  cl^ty  of  the 
information  collected;  or  (d)  ways  to 
minimize  the  bvuden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mech^cal,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  Darin  Cote, 
Agricultural  Program  Specialist, 
Compliance  and  Production  Adjustment 
Division,  USDA,  FSA,  STOP  0517, 1400 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20250-2415,  (202)720-8129. 

Copies  of  information  collection  may 
be  obtained  from  Darin  Cote,  at  the 
above  address. 

OMB  is  required  to  make  a  decision 
concerning  the  collections(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deaffiine  for  the  public  to 
comment  to  the  Department  of 
Agriculture  on  any  substantive  common 
provisions  regulations  that  may  be  the 
subject  of  other  notices. 

Signed  at  Washington,  DC,  on  April  25, 
1997. 

Bmce  R.  Weber, 

Executive  Vice  President,  Commodity  Credit 
Corporation,  Administrator,  Farm  Service 
Agency. 

[FR  Doc.  97-11413  FUed  5-1-97;  8:45  am] 
BSJJNQ  OOOE  34ia-0S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLEO 

Procurement  List;  Additions 

AQBICY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List 

SUMMARY:  This  action  adds  to  the 
Procnuement  List  services  to  be 


furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  Jime  2, 1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  MFOMIATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
October  4  and  December  20, 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  51681  and 
67306)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  cmrent  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procmement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  nrill  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodity  and  service  are  hereby 
added  to  the  Procurement  list 

Commodity 

EMM  Tray,  Plastic  ft  EMM  Sleeve, 
Fibeiboard 
7240-00-NSK-0001 
7240-00-44SH-0002 

(50%  of  the  total  Government  requirements 
for  the  U.S.  Postal  Service) 


Service 

Administrative  Services 
General  Services  Administration,  Las  Vegas 
Field  Office  (sub  Reno),  Reno.  Nevada 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-11477  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  6363-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  fiom  Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previorisly 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  2. 1997. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MFOmiATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  required  to 
procure  the  smvices  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  moII 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
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entities  other  than  the  small 
orgcmizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Conunenters  should  identify  the 
statements)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Grounds  Maintenance 
Picatinny  Arsenal,  Picatinny,  New  Jersey 
NPA:  The  First  Occupation^  Center  of  New 
Jersey,  Orange,  New  Jersey 

Janitorial/Custodial 
U.S.  Courthouse,  1030  SW  3rd  Avenue, 
Portland,  Oregon 

NPA:  Portland  Habilitation  Center,  Inc., 
Portland,  Oregon 

Janitorial/Custodial 
U.S.  Coast  Guard,  2420  South  Lincoln 
Memorial  Parkway,  Milwaukee, 
Wisconsin 

NPA:  GWS,  Inc.,  Milwaukee,  Wisconsin 
Publications  Distribution 
Minot  Air  Force  Base,  North  Dakota  NPA: 
Minot  Vocational  Adjustment  Woricshop, 
Inc.,  Minot,  North  Dakota 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliwce  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 


The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procvu^ment  List: 

Surgical  Pack,  Disposable 
6532-01-018-3286 
Pillowcase,  Disposable 
7210-00-852-3417 
7210-00-883-8494 

Trousers,  Night  Camouflage,  Desert 
8415-01-102-6285  through  -6299 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-11478  FUed  5-1-97;  8:45  am] 
BILUNG  CODE  6363-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 
Rights. 

DATE  AM)  TME:  Friday,  May  9, 1996, 9:30 
a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624'Ninth  Street,  NW.,  Room  540, 
Washington,  DC  20425. 

STATUS: 

Agenda 

l.  Approval  of  Agenda 

n.  Approval  of  brutes  of  April  4, 1997 

m.  Announcements 

IV.  Staff  Report 

V.  Future  Items 

11:30  a.m.  Briefing  on  the  Legal  Services 
Corporation 

CONTACT  PERSON  FOR  FURTHER 
MFORMATiON:  Bcubara  Brooks,  Press  and 
Communications  (202)  376-8912. 
Stephanie  Y.  Moore, 

General  Counsel. 

[FR  Doc.  97-11579  FUed  4-38-97;  10:32  am] 
BRXS4Q  CODE  6336-01-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Docket  No.  970408062-7062-01] 
RIN0607-XX28 

Block  Group  Program  for  Census 
2000— Proposed  Criteria 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  proposed  program 
revisions  and  request  for  comments. 

SUMMARY:  Block  groups  are  geographic 
statistical  divisions  of  census  tracts, 
each  of  which  consists  of  from  one  to 
nine  block  groups.  A  block  group 
comprises  a  reasonably  compact  and 


contiguous  cluster  of  census  blocks.  The 
primary  goal  of  the  block  group  program 
is  to  provide  data  users  Mrith  a 
geographic  subunit  of  census  tracts  for 
which  decennial  census  sample  and  100 
percent  data  are  tabulated  and 
disseminated. 

The  Census  Bureau  first  used  block 
groups  in  its  data  presentations  from  the 
1970  census.  It  did  this  in  lieu  of 
providing  data  summaries  for 
enumeration  districts  in  areas  that  had 
census  block  numbers.  As  census  blocks 
and  block  groups  became  increasingly 
popular  with  data  users,  the  Censiis 
Biueau  established  them  in  many  new 
areas.  By  1990,  there  was  coinplete 
census  block  and  block  group  coverage 
for  all  of  the  United  States,  I^erto  Rico, 
and  the  Islan4  Areas  (American  Samoa, 
Guam,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands  of  the  United 
States). 

Through  the  1990  census,  block 
groups  were  subunits  either  of  census 
tracts  or  of  similar  entities  known  as 
block  numbering  areas  (BNAs).  For 
areas  where  census  tracts  did  not  exist, 
the  Census  Bureau  had  established 
BNAs  to  control  the  numbering  of 
census  blocks  within  block  groups.  A 
county  or  statistically  equivalent  entity ' 
could,  therefore,  have  either  census 
tracts  or  BNAs.  For  Census  2000,  the 
Census  Bureau  will  merge  the  two 
programs  and  convert  all  BNAs  to 
census  tracts. 

To  determine  boimdaries  and 
identification  numbers  for  block  groups, 
the  Census  Bureau  offers  a  program  to 
local  participants,  such  as  locally 
identlBed  agencies  and  American 
Indian  tribal  officials,  whereby  they  can 
review  and  update  the  botmdaries  of  the 
block  groups  delineated  for  the  1990 
census  and  suggest  revisions  according 
to  the  criteria  developed  and 
promulgated  by  the  ^nsus  Bureau.  The 
Census  Bureau  then  reviews  the 
resulting  ^ock  groups  for  conformance 
to  these  criteria. 

As  the  first  step  in.this  process,  the 
Census  Bureau  is  requesting  comments 
on  the  criteria  proposed  for  the 
delineation  of  blo^  groups  in 
conjunction  with  Census  2000.  These 
criteria  will  apply  to  the  50  states, 
American  Indian  and  Alaska  Native 
areas,  Puerto  Rico,  and  the  Island  Areas. 
The  Census  Bureau  may  modify  and,  if 

■  Includes  parishes  in  Louisiana:  bcwoughs  and 
census  areas  in  Alaska;  independent  cities  in 
Maryland.  Missouri,  Nevada,  and  Virginia;  that 
portion  of  Yellowstone  National  Park  in  Montana; 
districts  in  American  Samoa  and  the  Virgin  Islands 
of  the  United  States;  mimidpalities  in  the  Northern 
Mariana  Islands:  municipios  in  Puerto  Rico;  and  the 
mtire  areas  constituting  the  District  of  Columbia 
and  Guam.  This  notice  will  refer  to  aU  these  entities 
coUectivdy  as  “counties.” 
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necessary,  reject  proposals  for  block 
groups  that  do  not  meet  the  criteria 
established  following  this  notice. 

Besides  the  proposed  criteria,  this 
notice  includes  a  description  of  the 
changes  from  the  criteria  used  for  the 
1990  census  and  a  list  of  definitions  of 
key  terms  used  in  the  criteria. 

DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  criteria  should  be  submitted 
in  writing  by  June  2, 1997. 

ADDRESSES:  Director,  Bmreau  of  the 
Census,  Washington,  DC  20233-0001. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Joel  Morrison,  Chief,  Geography 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233-7400,  telephone 
(301)  457-1132,  or  e-mail 
(jmorTi8onOgeo.census.gov). 
SUPPLEMBITARY  INFORMATION:  The  block 
group  delineation  criteria  have  evolved 
in  response  to  deceimial  census 
practices  and  the  preferences  of  program 
participants  and  data  users.  After  ea^ 
decennial  census,  the  Census  Bureau,  in 
consultation  with  participants  and  data 
users,  reviews  and  revises  these  critnia. 
Then,  before  the  next  decennial  ceirsus, 
the  Census  Bureau  o%rs  state,  tribal, 
and  local  officials  an  opportunity  to 
correct,  update,  and  otherwise  improve 
the  block  group  delineations. 

In  July  and  August  1995,  the  Census 
Bureau  issued  invitations  to  local  and 
tribal  groups  and  agencies  to  participate 
in  the  delineation  of  statistic^ 
geographic  areas  for  Census  2000.  These 
included  regional  planning  agencies, 
coimcils  of  governments,  county 
planning  agencies,  officials  of  Federally 
recogniz^  American  Indian  tribes,  and 
officials  of  the  12  nonprofit  Alaska 
Native  Regional  Coroorations. 

During  1997,  die  (^nsus  Bureau  will 
provide  materials  and  detailed 
guidelines  to  program  participants  for 
the  review  and  delineation  of  block 
groups  for  Census  2000.  « 

A.  Criteria  For  Delineating  Block 
Groiqis  For  Census  2000 

The  Census  Bureau  proposes  the 
following  criteria  for  use  in  delineating 
Census  2000  block  groups. 

1.  General  Characteiistics 

•  A  block  group  must  meet  the 
population  and  boundary  feature 
criteria  and  comprise  a  compact  piece  of 
territory. 

•  A  census  tract  boimdary  always 
must  be  a  block  group  boundary. 

•  Each  census  tract  must  contain  a 
minimum  of  one  block  group  and  may 
have  a  maximum  of  nine  block  groups. 


•  Block  groups  must  cover  the  entire 
land  and  iidand  water  area  of  a  census 
tract. 

•  A  block  group  entirely  within  an 
American  Inffian  reservation  (AIR)  may 
extend  across  a  state  or  county 
boimdary  for  tabulations  in  the 
American  Indian  geographic  hierarchy. 
For  standard  data  tabulations,  the 
portion  of  the  block  group  in  each  state 
and  county  is  treated  as  a  separate  block 
group. 

2.  Identification 

•  A  block  group  consists  of  all  blocks 
within  a  census  tract  that  have  the  same 
first  digit  and  is  identified  using  that 
same  ^t  digit.  For  example  in  1990, 
block  group  3  included  all  census 
blocks  numbered  in  the  300s.  For 
Census  2000,  the  Census  Bureau  will 
introduce  a  four-digit  block  numbering 
system,  and  block  group  3  will  include 
all  census  blocks  numbered  in  the  3000s 
within  a  census  tract 

•  The  range  of  acceptable  block  group 
niimbers  is  1  through  9.  Block  group 
numbers  must  always  be  unique  within 
a  census  tract;  that  is,  the  same  number 
cannot  be  repeated. 

•  The  Censm  Bureau  will  assign  a 
single  “zero"  block  group  to  census 
tracts  numbered  “0000."  (In  counties 
that  have  coastal  water,  territorial  sea,  or 
Great  Lakes  waters,  the  Census  Bureau 
recommends  establishing  a  "0000" 
census  tract  to  provide  complete  area 
coverage.) 

3.  Boundary  Features 

The  Census  Bureau  recommends  that 
block  group  boundaries  follow  visible 
and  identilmble  features;  that  is,  visible, 
perennial  natural  and  cultural  features 
such  as  roads,  rivers,  canals,  railroads, 
above-ground  high-tension  power  lines, 
and  so  forth.  This  provision  makes  the 
location  of  boundt^es  less  ambiguous 
and  easier  for  data  users  to  locate. 

State  and  county  boimdaries  are 
always  block  group  boundaries.  The 
Census  Bureau  also  permits  the  use  of 
other  types  of  legal  boundaries  in  some 
states  and  situations  where  the 
boundaries  of  these  governmental  units 
tend  to  remain  imchimged  between 
censuses.  The  following  features  are 
acceptable  as  block  group  boimdaries: 

•  All  minor  civil  division  (MCD) 
boimdaries  (generally  towns  or 
townships)  in  Connecticut,  Indiana, 
Maine,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  and  Vermont 

•  Those  MCD  boimdaries  not  conjoint 
with  the  boimdaries  of  incorporated 


places  that  themselves  are  MCDs  (being 
either  coextensive  with  or  independent 
of  MCDs)  in  Illinois  (townships  only, 
not  election  precincts),  Iowa,  Kansas, 
Michigan,  Miimesota,  Missouri 
(governmental  townships  only), 

Nebraska  (townships  oidy,  not  election 
precincts).  North  Dakota,  Ohio,  South 
Dakota,  and  Wisconsin. 

•  Barrio,  barrio-pueblo,  and  subbarrio 
boundaries  in  Puerto  Rico,  census 
subdistrict  boundaries  in  the  Virgin 
Islands  of  the  United  States,  MCD- 
county  and  island  boundaries  in 
American  Samoa,  and  municipal  district 
boimdaries  in  the  Northern  Mariana 
Islands. 

•  All  incorporated  place  boundaries 
in  Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont. 

•  Conjoint  incorporated  place 
boundaries  in  other  states;  that  is,  the 
boundary  separating  two  different 
incorporated  places. 

•  AIR  boundaries. 

•  American  Indian  trust  land,  Alaska 
Native  village  statistical  area,  and 
Alaska  Native  Regional  Corporation 
boundaries,  at  the  discretion  of  the 
Census  Bureau,  insofer  as  such 
boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of 
census  activities. 

When  the  above  types  of  features  are 
not  available  for  selection,  the  Census 
Bureau  may,  at  its  discretion,  approve 
odier  nonstandard  visible  features,  such 
as  ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth.  The 
Census  Bureau  also  may  accept,  on  a 
case-by-case  basis,  the  bound^es  of 
selected  nonstandard  and  potentially 
nonvisible  features,  such  as  the 
boundaries  of  national  parks  and  forests, 
cemeteries,  or  other  special  land-use 
properties,  the  straight-line  extensions 
of  visible  features,  and  other  lines  of 
sight. 

4.  Population  Thresholds 

The  Census  Bureau  proposes  standard 
size  criteria  for  most  block  groups  in  the 
United  States,  Puerto  Rico,  and  the 
Island  Areas  (see  Table  1).  Smaller 
optimum  and  TninininTn  sizes  are 
permissible  for  block  groups  located  on 
AIRs  or  comprising  special  places. 
(Special  places  are  correctional 
institutions,  military  installations, 
college  campuses,  workers’  dormitories, 
hospitals,  nursing  homes,  and  group 
homes.) 
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Table  1  .—Population  Thresholds  for  Census  2000  Block  Groups 


Area(s) 

Optimum 

Minimum 

Maximum 

Standard  (most  areas)  . 

1,500 

600 

3,000 

AIRr  . . 

1,000 

300 

3  000 

Special  place  block  group . 

none 

300 

none 

If  a  block  group  located  on  an  AIR 
crosses  a  county  boundary  or  a  state 
boundary,  the  minimum  population  size 
criterion  applies  to  the  entire  area  of  the 
block  group,  not  to  the  individual 
portions  that  are  in  separate  counties  or 
states. 

5.  Final  Approval  of  Block  Groups 

The  Census  Bureau  reserves  the  right 
to  approve  all  block  group  proposals  for 
Census  2000.  The  Census  Bmeau  wnll 
make  an  effort  to  reach  agreement  with 
local  and  tribal  participants  in  the  block 
group  program,  but  cannot  approve  the 
use  of  block  groups  as  submitted  if  they 
dc  not  meet  Census  2000  criteria.  If 
necessary,  the  Census  Biu^u  will  revise 
block  group  boimdaries  where  they  do 
not  meet  the  boimdaiy  and  population 
size  requiiements. 

B.  Changes  to  the  Criteria  for  Census 
2000 

Most  provisions  of  the  block  group 
criteria  remain  imchanged  from  those 
used  in  conjimction  with  the  1990 
census,  with  the  few  exceptions 
summarized  below: 

1.  For  1990  and  previous  decennial 
censuses,  the  Census  Bureau  delineated 
the  block  groups  in  BNAs  on  the  basis 
of  the  number  of  housing  units  rather 
than  population.  For  Census  2000,  the 
Census  Bureau  is  merging  the  census 
tract  and  BNA  programs  to  create  a 
single  census  tract  program,  and  the  size 
criteria  for  all  block  groups  will  be  on 
the  basis  of  population  rather  than  the 
number  of  housing  imits. 

2.  For  Census  2000,  the  Census 
Bureau  is  increasing  the  number  of 
governmental  units  that  have 
boundaries  acceptable  to  use  as  block 
group  boundaries.  The  added  areas  are: 
All  MCDs  in  Indiana  and  selected  MCDs 
in  Illinois,  Iowa,  Kansas,  Michigan, 
Minnesota,  Missouri,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wisconsin; 
the  MCD-county  and  island  areas  of 
American  Samoa;  and  villages  in  New 
York. 

3.  The  Census  Bureau  now  allows 
officials  of  Federally  recognized  AlRs  to 
establish  block  groups  that  cross  state  or 
county  boundaries.  While  the  Census 
Bureau  will  publish  data  for  each  state- 
county-census  tract-block  group  part,  it 
also  plans  to  provide  summed  data  for 
all  block  groups  that  are  located  within 


an  AIR  and  that  cross  state  or  county 
boimdaries. 

Definitions  of  Key  Terms 

Alaska  Native  Regional  Corporation 
(ANRC) — ^A  corporate  entity  established 
imder  the  Alaslm  Native  Claims 
Settlement  Act  of  1972,  Pub.  L.  92-203, 
as  amended  by  Pub.  L.  92-204,  to 
conduct  both  the  business  and  nonprofit 
affairs  of  Alaska  Natives.  Twelve  ANRCs 
cover  the  entire  State  of  Alaska  except 
for  the  Annette  Islands  Reserve. 

Alaska  Native  village  statistical  area 
(ANVSA) — ^A  statistic^  entity 
containing  the  densely  settled  extent  of 
an  Alaska  Native  village  that  constitutes 
an  association,  band,  clan,  community, 
group,  tribe,  or  village  recognized 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  of  1972,  Pub.  L.  92-203, 
as  amended  by  Pub.  L.  92-204. 

American  Indian  reservation  (AIR) — 
A  Federally  recognized  American 
Indian  entity  wiffi  boundaries 
established  by  treaty,  statute,  and/or 
executive  or  court  order  and  over  which 
American  Indians  have  governmental 
jurisdiction.  Along  with  reservation, 
designations  such  as  colonies, 
communities,  pueblos,  rancherias,  and 
reserves  apply  to  AIRs. 

Block  numbering  area  (BNA) — ^A 
small-area,  statistical  geographic 
division  of  a  county  or  statistically 
equivalent  area  delineated  in  1990 
instead  of  and  generally  geographically 
equivalent  to  a  census  tract.  For  Census 
2000,  the  Census  Bureau  is  merging  the 
BNA  program  with  the  census  tract 
program  and  converting  all  BNAs  to 
census  tracts. 

Census  block — ^The  smallest 
geographic  entity  for  which  the  Census 
Bureau  collects  and  tabulates  decennial 
census  information;  bounded  on  all 
sides  by  visible  and  nonvisible  features 
identified  by  the  Census  Bureau  in 
computer  files  and  on  maps. 

Census  tract — A  small,  relatively 
permanent  statistical  geographic 
subdivision  of  a  county  or  statistically 
equivalent  area  defined  for  the 
tabulation  of  data.  For  Census  2000,  the 
Census  Bureau  is  replacing  BNAs  with 
census  tracts. 

Coastal  water — ^Water  bodies  between 
territorial  seas  and  inland  water,  the 
encompassing  headlands  being  greater 


than  one  mile  apart  and  less  than  24 
miles  apart. 

Conjoint — A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  areas. 

Contiguous — A  description  of 
geographic  areas  that  are  adjacent  to  one 
another,  sharing  either  a  common 
boundary  or  point. 

Great  Lakes  waters — Water  area 
beyond  one-mile-wide  headland 
embayments  located  in  any  of  the  five 
Great  Lakes:  Erie,  Huron,  Michigan, 
Ontario,  or  Superior. 

Incorporated  place — ^A  type  of 
governmental  unit,  sanctioned  by  state 
law  as  a  city,  town  (except  in  New 
England,  New  York,  and  Wisconsin), 
village,  or  borough  (except  in  Alaska 
and  New  York),  having  legally 
prescribed  limits,  powers,  and 
functions. 

Inland  water — ^Water  bodies  entirely 
surrounded  by  land  or  at  the  point 
where  their  opening  to  coastal  waters, 
territorial  seas,  or  the  Great  Lakes  is  less 
than  one  mile  across. 

Minor  civil  division  (MCD) — ^The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states,  Puerto 
Rico,  and  the  Island  Areas  having  legal ' 
boundaries,  names,  and  descriptions. 
MCDs  represent  many  different  types  of 
legal  entities  with  a  wide  variety  of 
characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — ^A  map  feature 
that  is  not  visible  on  the  ground,  such 
as  a  city  or  county  boundary  through 
space,  a  property  line,  a  short  line-of- 
sight  extension  of  a  road,  or  a  point-to- 
point  line  of  sight. 

Special  place — ^A  specific  location 
requiring  special  enumeration 
procedures  because  the  location 
includes  people  not  in  households  or 
the  area  includes  special  land  use. 
Special  places  include  facilities  with 
resident  population,  such  as 
correctional  institutions,  military 
installations,  college  campuses, 
workers’  dormitories,  hospitals,  nursing 
homes  and  group  homes  and  land-use 
areas  such  as  national  parks.  A  special 
place  includes  the  entire  facility, 
including  nonresidential  areas  and  staff 
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housing  units,  as  well  as  all  group 
quarters  population. 

Territorial  seas — Water  bodies  not 
included  under  the  rules  for  inland 
water,  coastal  water,  or  Great  Lakes 
waters  (see  above). 

Visible  feature — A  map  feature  that 
one  can  see  on  the  ground  such  as  a 
road,  railroad  track,  above-ground 
transmission  line,  stream,  shoreline, 
fence,  sharply  defined  mormtain  ridge, 
or  cliff.  A  nonstandard  visible  feature  is 
a  feature  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
season^  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  fence).  The 
Census  Bureau  generally  requests 
verification  that  nonstandard  features 
pose  no  problem  in  their  location  during 
field  work. 

Dated:  April  1, 1997. 

Martha  Farnsworth  Riche, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  97-11453  Filed  5-1-97;  8:45  am] 
BHJJNQ  CODE  3610-07-P 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  33-07] 

Foreign-Trade  Zone  82— Mobiie, 
Alabama;  Application  for  Foreign- 
Trade  Subzone  Status,  Shell  Oil 
Company  (Oil  Refinery  ComplerO, 
Mobile  County,  Alabama 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Mobile,  Alabama, 
grantee  of  FTZ  82,  requesting  special- 
purpose  subzone  status  for  the  oil 
refinery  complex  of  Shell  Oil  Company, 
located  in  Mobile  County,  Alabama.  The 
application  was  submitted  piusuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  USC  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  April  16, 1997. 

The  refinery  complex  (847  acres,  130 
employees)  consists  of  2  sites  in  Mobile 
County,  Alabama:  Site  1  (811  acres) — 
refinery  complex  located  at  400 
Indust^  Parkway,  Extension  East,  near 
the  intersection  of  State  Highway  158 
and  43,  on  Chickasaw  Creek,  some  10 
miles  north  of  Mobile;  Site  2  (36 
acres) — terminal  and  storage  focility  (6 
tanks/  1.3  million  barrel  capacity) 
located  at  Highway  90  Alternate  and 
Bay  Bridge  Road,  Blakely  Island,  on  the 
Mobile  River,  some  seven  miles  south  of 
the  refinery.  The  refinery  (74,000  BPD) 
is  used  to  produce  fueb  and 
petrochemical  feedstocks.  Fuel  products 


include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refinery  by-products  include 
methane,  ethane,  propane,  liquid 
natural  gas,  propylene,  ethylene, 
butylene,  butane,  butadiene,  benzene, 
toluene,  xylene,  carbon  black  oil  and 
sulfur.  Some  52  percent  of  crude  oil  and 
four  percent  of  the  natural  gas 
condensate  (45%  and  55%  of  inputs, 
respectively)  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  under  the  FTZ  from  Customs 
duty  payments  on  the  foreign  products 
used  in  its  exports.  On  domestic  sales, 
the  company  would  be  able  to  choose 
the  Customs  duty  rates  that  apply  to 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-fr«e)  by 
admitting  incoming  foreign  crude  oil 
and  natural  gas  condensate  in  non- 
privileged  foreign  status.  The  duty  rates 
on  inputs  range  firom  5.25c/barrel  to 
10.5«/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  refinery’s 
international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
h^  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  ^ecutive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  1, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoii^  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  16, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  Medical  Forum 
Building,  7th  Floor,  950  22nd  Street 
North,  Birmingham,  AL  35203 
Office  of  the  Executive  Secretary, 
Foreign-Trade  2fones  Board,  Room 
3716,  U.S.  Department  of  Commerce 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  April  23, 1997. 

John  J.  Da  Ponte.  Jr.  Executive  Secretary. 

[FR  Doc.  97-11457  Filed  5-1-97;  8:45  am] 
BILIJNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  32-87] 

Foreign-Trade  Zone  84— Houston, 
Texas;  Application  for  Foreign-Trade 
Subzone  Status;  LYONDELL-CITGO 
Refining  Company,  Ltd.  (Oil  Refinery 
and  Petrochemical  Comj^ex),  Harris 
County,  Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84,  requesting 
special-purpose  subzcme  status  for  the 
oil  refinery  and  petrochemical  complex 
of  LYONDELL-CITGO  Refining 
Company  Ltd.  (LYONDELL-CITGO), 
located  in  Harris  County,  Texas. 
LYONDELL-CITGO  is  a  limited  liability 
company  owned  by  subsidiaries  of 
CTTGO  Petrolerun  Corporation 
(subsidiary  of  Petroleos  de  Venezuela, 
S.A.,  the  national  oil  company  of 
Venezuela)  and  Lyondell  Petrochemical 
Corporation.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  April  15, 
1997. 

The  refinery  and  petrochemical 
complex  (645  acres,  1,300  employees) 
consists  of  4  sites  in  the  Houston 
metropolitan  area  of  Harris  County, 
Texas:  Site  1  (500  acres)-refinery 
complex  located  at  12000  Lawndale 
Road,  on  the  Houston  Ship  Channel, 
within  the  city  limits  of  both  Houston 
and  Pasadena;  Site  2  (20  acres) — 
Allendale  Tank  Farm  (4  tanks/713,000 
barrel  capacity)  located  south  of  the 
refinery,  across  Lawndale  Rd.;  Site  3  (65 
acres)  South  Tank  Farm  (16  tsmks/1.9 
million  barrel  capacity)  located  south  of 
the  refinery  across  Lawndale  Rd.,  east  of 
Site  2;  Site  4  (60  acres) — ^“225”  Tank 
Farm  (13  tanks/3.6  million  barrel 
capacity)  located  south  of  Sites  1-3, 
across  State  Highway  225. 

'The  refinery  (265,000  BPD)  is  used  to 
produce  fuels  and  petrochemical 
f^eedstocks.  Fuel  products  include 
include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refinery  by-products  include 
methane,  ethane,  propane,  liquid 
natural  gas.  propylene,  ethylene, 
hutylene,  butane,  butadiene,  benzene, 
toluene,  xylene,  petroleum  coke, 
asphalt,  carbon  black  oil  and  sulfur. 
Some  95  percent  of  the  crude  oil  (83 
percent  of  inputs),  and  some  motor  fuel 
blendstocks  are  sourced  abroad. 
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Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  crude  oil  and  natural 
gas  condensate  in  non-privileged  foreign 
status.  The  duty  rates  on  inputs  range 
from  5.25tA)arrel  to  10.5^/barrel.  Under 
the  FTZ  Act,  certain  merchandise  in 
FTZ  status  is  exempt  from  ad  valorem 
inventory-type  taxes.  The  application 
indicates  that  the  savings  from  zone 
procediues  would  help  improve  the 
refinery’s  international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  fiom 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  1, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  July  16, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  Suite  1160,  500 
Dallas,  Houston,  Texas  77002 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  April  23, 1997. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  97-11456  Filed  5-1-97;  8:45  am] 
BILLING  CODE  361»-OS-l> 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  873] 

Expansion  of  Foreign-Trade  Zone  168 
Dalias/Ft.  Worth,  TX  Area 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 

Whereas,  an  application  fiom  the 
Dallas/Fort  Worth  Maquila  Trade 
Development  Corporation,  grantee  of 
Foreign-Trade  Zone  No.  168,  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  in  the  City  of 
Grand  Prairie,  Texas,  within  the  Dallas/ 
Fort  Worth  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  Novem^r  21, 1995  (Docket 
77-95,  60  FR  61528, 11/30/95); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations;  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  Act  and  the 
relations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board’s 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  23id  day  of 
April  1997. 

Robert  S.  LaRnasa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  AHemate  Chairman, 
Foreign-Trade  Zones  Board. 

[FR  Doc.  97-11458  FUed  5-1-97;  8:45  am] 
BILLINQ  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  May 
1997,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
May  for  the  following  periods: 


Period 

Antidumping  Proceedings: 

Argentina:  Rectangular  Carbon  Steel  Tubing,  A-357-802  . 

Brazil:  Certain  Malleable  Cast  Iron  Pipe  Fittings,  A-351-505  . . . 

Etrazii'  imn  Construction  Castings,  a-3-51— 503  . 

5/1/96-4/30/97 

■5/1/96-4/30«7 

5/1/96-4/30/97 

Rraril-  Orange  .liiire,  A— 351-605  . 

5/1/96-4/30/97 

France:  Ball  Bearings,  A-427-601  . . 

France:  Cylindrical  Roller  Bearings,  A-427-801  . 

France:  Spherical  Plain  Bearings,  A-427-801  . 

Oermany-  Rail  Rearing,  A— 496-601  . . . . . 

5/1/96-4/30«7 

5/1/96-4/30/97 

5/1/96-4/30/97 

5/1/96-4/30/97 

Germany-  Cylindrical  Roller  Bearings,  A— 428-801  . . . . 

5/1/96-4/30/97 

Germany;  S^eocai  Plain  Bearings,  A— 428-801  .  .  . - . - . . 

5/1/96-4/30/97 

Irxiia:  Pipes  and  Tubes,  A-533-502  . . . . 

5/1/96-4/30/97 

Italy-  Rail  Rearings,  A— 47.5-601  .  . . . 

5/1/96-4/30/97 

Italy:  Cylindrinal  RrUler  Rearings,  A— 475-801  . 

5/1/96-4/30/97 

Japan-  Ball  Beanrige,  A— 566-604  .  *  .  . . . 

5/1/96-4/30/97 

.lapan-  fUtment,  A— 588— 815 . 

5/1/96-4/30/97 

Japan:  Cylindrical  Roller  Bearings,  A-588-804  . 

5/1/96^t/30/97 
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5/1/96-4/30/97 

10/10/95-4/30/97 

5/1/96-4/30/97 

5/1/96-4/30/97 

5/1/96-^0/97 

5/1/96-4/30/97 

South  Korea:  Malleable  Cast  Iron  Pipe  Fittings,  Other  than  Grooved,  A-580-507  . 

South  Korea-  DRAMs  A-5RrV-Rl9  . 

5/1/96-4/30/97 

5/1/96-4/30/97 

SweHen-  Rail  Rearings  A— dOI-801  . 

5/1/96-4/30/97 

Sweden-  Cylindriral  Roller  Bearings,  A-401— 801  . . . 

5/1/96-4/30/97 

Taiwan:  Certain  Welded  Carbon  Steel  Pipe  &  Tubes,  A-583-008  . 

Taiwan:  Malleable  Cast  Iron  Pipe  Fittings,  Other  Than  Grooved,  A-583-507  . 

Taiwan*  Polyvinyl  Alcohol,  A— 583-824  . 

5/1/96-4/30/97 

5/1/96-4/30/97 

10/10/95-4/30/97 

Thailand:  Ball  Bearings,  /V— 549-801  . 

5/1/96-4/30/97 

The  People’s  Republic  of  China:  Construction  Castings,  A-570-602 . 

The  People’s  Republic  of  China:  Polyvinyl  Alcohol,  A-570-842  . 

The  People’s  Republic  of  China:  Pure  Magnesium,  A-570-832 . . 

5/1/96-4A30/97 

10/10/95-4/30/97 

5/1/96-4/30/97 

5/1/96-4/30/97 

The  United  Kingdom:  Ball  Bearings,  A-412-801  . 

The  United  Kingdom:  Cylindrical  Roller  Bearings,  /V— 412-801  . . 

5/1/96-4/30/97 

5/1/96-4/30/97 

Turkey-  Pipes  and  TiiKwm,  4—480—601  . 

5/1/96-4/30/97 

CountetvaHng  Proceedings: 

RraTil-  riartain  Heavy  Iron  Constnidinn  (^stings,  rU351— 504  .  . 

1/1/96-12/31/96 

Sweden-  Vi®r?n^  Raynn  .Staple  Fitw,  0—401—056  . . 

1/1/96-12/31/96 

1/1/96-12/31/96 

In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  de^ed  by  section 
353.2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  CFR  355.22(a)  of  the  regulations,  an 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Interim  Regulations,  60  FR 
25130,  25137  (May  11. 1995)). 

Therefore,  for  both  antidiimping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidiunping  or  coimtervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  coimtry  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by¬ 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  US 
Department  of  Commerce,  14th  Street  & 


Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Coimtervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
353.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department’s  service  li^. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation”  for  requests  received  by 
the  last  day  of  May  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  May  1997,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  vdll  instruct  the 
Customs  Service  to  assess  antidiunping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidiunping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  ent^,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  April  28, 1997. 

Jrifrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

[FR  Doc.  97-11461  Filed  5-1-97;  8:45  am] 
BHJJNQ  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-535-001] 

Cotton  Shop  Towels  from  PaMstan; 
Rnai  Results  of  Countervailing  Dufy 
Administrative  Reviews 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 

SUMMARY:  On  September  25. 1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  reviews  of  the 
coimtervailing  duty  order  on  cotton 
shop  towels  ^m  Pakistan  for  the 
periods  January  1, 1992  through 
December  31, 1992  and  January  1, 1993 
through  December  31, 1993.  We  have 
completed  these  reviews  and  determine 
the  net  subsidy  to  be  7.81  percent  ad 
valorem  for  all  companies  for  1992.  For 
1993,  we  determine  the  net  subsidy  to 
be  11.50  percent  ad  valorem  for  Eastern 
Textiles  (Eastern),  11.54  percent  ad 
valorem  for  Creation  (Pvt.),  Ltd. 
(Creation),  and  5.02  percent  ad  valorem 
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for  all  other  companies.  We  will  instruct 
the  U.S.  Customs  Service  to  assess 
coimtervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lorenza  Olivas  or  Kelly  Parkhill,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
talephora:  (202)  482-2786. 

SUPFLEMENTARV  INFORMATION: 
Baclcgromid 

CM  September  25, 1996,  the 
Department  published  in  the  Federal 
RegialBr  (61  FR  50273)  the  prelimiiiary 
results  of  its  administrative  reviews  of 
the  couBtmvailing  duty  order  on  cotton 
shop  towels  frcMn  Pakistan.  The 
Department  has  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  CM 
October  24, 1996,  the  Government  of 
Pakistan,  the  Towel  Manufacturers 
Association  of  Pakistan,  and  the 
exporters  of  shop  towels  ficm  Paldstan 
(respondents),  submitted  case  briefs.  On 
November  1, 1996,  we  received  rebuttal 
briefs  from  Milliken  ft  Company, 
petitioner.  The  reviews  cover  the 
periods  January  1, 1992  through 
December  31, 1992  and  January  1, 1993 
through  December  31, 1993.  The  1992 
review  covers  17  manufacturers/ 
exporters  of  the  subject  merchandise. 
The  1993  review  covers  20 
manufacturers/exporters.  Both  reviews 
cover  five  programs. 

^plicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  715(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department’s 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994.  References  to  the  Department’s 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Coirunents,  54  FR  23366  (May  31, 
1989)  [Proposed  Regulations),  are 
provided  solely  for  further  explanation 
of  the  Department’s  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pursuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
being  considered  in  connection  with  an 
ongoing  rulemaking  pitx:eeding  which, 
among  other  things,  is  intended  to 


conform  the  Department’s  regulations  to 
the  Uruguay  Round  Agreements  Act. 

See  60  FR  80  (Jan.  3, 1995). 

6c«^  of  tiw  Review 

The  subject  merchandise  is  cotton 
shop  towels  firom  Pakistan.  During  the 
review  periods,  this  merchandise  was 
classifiable  under  item  number 
6307.10.20  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  reaoains  dispositive. 

Boat  faiformation  Avidiable  forCreotioB 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  best  information 
available  (BIA)  “whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
pr^uce  ii^nnation  requested  in  a 
timely  manner  and  in  the  form  retpiired, 
or  otherwise  s^nificantly  impeded  an 
investigation.’’ 

In  d^rmining  vdiat  rate  to  iise  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology.  The  Department  ' 
assigns  loww  BIA  rates  to  those 
respondents  who  cooperated  in  an 
administrative  review  (tier  two)  and 
rates  based  on  more  advmse 
assumptions  to  respondents  who  did 
not  cooperate,  or  significantly  impeded 
the  proceeding  (tier  one).  See  Allied 
Sig^  Aerospace  Co.  v.  United  States, 

28  F.  3d  1188  (Fed.  Cir.  1994),  cert, 
denied,  1995  U.S.  Lexis  100  (1995). 
Creation,  an  exporter  only  during  1993, 
did  not  respond  to  the  Department’s 
initial  or  two  supplement^ 
questionnaires.  However,  the 
Government  of  Pakistan  provided 
information  regarding  diction’s  volume 
and  value  of  exports  during  the  1993 
administrative  review  period  and 
regarding  Creation’s  non-use  of  certain 
programs  during  that  review  period.  For 
these  final  results  we  have  utilized  the 
information  provided  by  the 
Government  of  Paldstan  to  the  extent 
that  it  permitted  us  to  calculate  a 
program-specific  rate  for  Creation.  See. 
Certain  Steel  Products  from  Italy; 
Affirmative  Coimtervailing  Duty 
Determinations  (58  FR  37327,  37329; 
July  9, 1993).  In  the  case  of  two 
programs,  this  information  was 
inadequate  and,  in  accordance  with 
section  776  of  the  Act,  we  assigned  to 
Creation  a  tier-one  BIA  rate  for  those 
programs  for  1993.  This  tier-one  BIA 
rate  is  the  highest  individual  rate  found, 
either  in  the  investigation  or  in  a 
subsequent  administrative  review,  for 
these  programs. 

Most  companies  did  not  provide 
information  for  either  review  period 
regarding  the  benefits  received  under 
the  Income  Tax  Reduction  Program.  For 


these  companies,  we  used  tier  one  BIA 
for  this  program  in  both  reviews.  For 
1993,  eight  comp^es  did  attempt  to 
cooperate  but  provided  inadequate 
information  as  to  the  benefit  received 
under  this  program.  For  these 
companies,  we  used  tier  two  BIA. 

Calculation  MaAodotogy  for 
Asaossanent  and  Cash  Deposit  Puipoaea 

In  accordance  with  Ceramica 
Regiomontana,  SjA.  v.  United  States, 

853  F.  Supp.  431  (CTT  1994)  [Ceramica], 
we  calculated  the  net  subsidy  on  a 
country-wide  basis  by  first  calculating 
the  tot^  subsidy  rate  for  each  company 
subject  to  the  administrative  review.  We 
then  weighted  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  exports  to  the  Uni^  States  of 
sul^ect  merchandise,  including  all 
companies,  even  those  with  de  minimis 
and  zero  rates.  We  then  summed  the 
individual  companies’  weighted  rates  to 
determine  the  country-wicte,  weighted- 
average  subsidy  rate  from  all  programs 
benefiting  exports  of  subject 
merchandise  to  the  Uut^  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
$  355.7  (1994),  for  each  review  period, 
we  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  $  355.22(dK3).  None 
of  the  companies  had  net  subsidy  rates 
which  were  significantly  different 
during  the  1992  review  period  pursiiant 
to  19  CFR  §  355.22(dX3).  Therefore,  all 
companies  are  assigned  the  country¬ 
wide  rate  in  1992.  In  1993,  Eastern  had 
a  significantly  different  rate.  Based  on 
BIA,  Creation  also  had  a  significantly 
different  rate.  These  companies  are 
treated  separately  for  assessment  and 
cash  deposit  purposes.  All  other 
companies  are  assigned  the  country¬ 
wide  rate. 

Analysis  of  Programs 

Based  upon  responses  to  our 
questionnaire  and  written  comments 
^m  the  interested  parties,  we 
determine  the  following: 

L  Programs  Conferring  Subsidies 

A.  Export  Financing 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  Chir  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results.  On  this  basis,  we 
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determine  the  net  subsidy  from  this 
program  for  1992  to  be  0.72  percent  ad 
valorem  for  all  manufacturers  and 
exporters  of  shop  towels  frnm  Pakistan. 
For  1993,  we  determine  the  net  subsidy 
firom  this  program  to  be  0.49  percent  ad 
valorem  for  all  manufacturers  and 
exporters  of  shop  towels  firom  Pakistan, 
except  for  Eastern,  who  has  a 
significantly  different  subsidy  rate.  The 
rate  for  Eastern  is  6.31  percent  ad 
valorem.  As  BIA,  we  assigned  to 
Creation  the  rate  determined  for  Eastern 
in  this  review  period  because  it  is  the 
highest  rate  calculated  for  any  company 
that  used  this  program  in  any 
administrative  review. 

B.  Excise  Tax.  Sales  Tax  and  Customs 
Duty  Rebate  Programs 

'  In  the  preliminary  results,  we  found 
that  these  programs  conferred 
countervaUable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results.  On  this  basis,  we 
determine  the  net  subsidy  frodi  these 
programs  to  be  5.67  percent  ad  valorem 
for  all  manufacturers  and  exporters  of 
shop  towels  firom  Pakistan  during  1992. 
For  1993,  we  determine  the  net  subsidy 
from  these  programs  to  be  3.35  percent 
ad  valorem  for  all  manufacturers  and 
exporters  of  shop  towels  from  Pakistan, 
including  Creation.  Because  we  had 
adequate  information  on  the  record  for 
this  program  for  Creation  to  calculate  a 
benefit  ^m  this  program,  we  did  not 
assign  BIA  to  that  company. 

C.  Income  Tax  Reductions 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  firom  the 
preliminary  results.  On  this  basis,  we 
determine  the  net  subsidy  frem  this 
program  to  be  1.42  percent  ad  valorem 
for  all  manufacturers  and  exporters  of 
shop  towels  firom  Pakistan  during  1992. 
For  1993,  we  determine  the  net  subsidy 
from  this  program  to  be  1.19  percent  ad 
valorem  for  aU  manufacturers  and 
exporters  of  shop  towels  firom  Pakistan, 
except  for  Eastern  Textiles  and  Creation, 
who  had  significantly  different  overall 
subsidy  rates.  For  Eastern,  we  calculated 
the  benefit  to  be  1.84  ad  valorem.  For 
Creation,  we  assigned  a  tier  one  BIA  rate 
of  1.88  percent  ad  valorem  because  it  is 
the  highest  rate  calculated  for  any 
company  that  used  this  program  in  any 
administrative  review. 


n.  Programs  Found  to  be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

•  Import  Duty  Rebates 

•  Export  Credit  Insurance 

Our  analysis  of  the  comments 

submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results. 

Analysis  ofConunents 
Comment  1 

Respondents  argue  that  for  those  firms 
that  attempted  to  respond  to  questions 
regarding  the  income  tax  reduction 
program  but  were  vmable  to  do  so,  the 
Department  should  not  apply  as  BIA  the 
hipest  rate  from  a  prior  review, 
particularly  since  the  benefit  from  the 
program  was  significantly  reduced 
during  the  review  period.  Rather,  the 
Department  should  apply  the  highest 
rate  foimd  for  the  program  for  a 
responding  company  in  this  review. 

Petitioner,  on  the  other  hand,  argues 
that  the  Department  should  continue  to 
use  as  BIA  the  highest  rate  found  in  a 
previous  review. 

Department’s  Position:  We  disagree 
with  respondents.  In  this  initial 
questionnaire,  the  Department  requested 
information  regarding  the  income  tax 
program  which  was  available  to 
exports  of  shop  towels.  In 
supplemental  questioimaires,  we  again 
requested  the  information  needed  to 
determine  the  extent  of  benefits  from 
this  program.  While  most  respondents 
attempted  to  respond,  some  ^ed  to 
provide  the  specific  program 
information  requested.  Section  776(c)  of 
the  Tariff  Act  requires  the  Department 
to  rely  upon  the  best  information 
otherwise  available  to  establish  a 
respondent’s  benefits  when  necessary 
information  is  not  available  on  the 
record  or  a  party  refuses  or  is  unable  to 
produce  the  information  requested.  See 
also  19  CFR  section  355.37  and  section 
355.35  of  the  Department  regulations. 
The  Department  applies  two  types  of 
BIA:  First  tier  BIA  is  used  when  a 
respondent  refuses  to  cooperate  or 
substantially  impedes  a  proceeding; 
second  tier  BIA  is  used  when  a 
respondent  has  substantially  cooperated 
but  failed  to  provide  the  information  in  ^ 
a  timely  manner  or  in  the  form  reqviired.' 

Where  an  exporter  cooperated  by 
attempting  to  provide  data,  but  failed  to 
provide  adequate  information  on  which 
to  calculate  benefit  during  1993,  we 
relied  on  company-specific  information 
provided  in  the  1992  review  for  tier  two 


BIA.  Where  a  firm  failed  to  provide 
specific  program  information  and  there 
was  no  iMormation  on  the  record,  we 
iised  tier  one  BIA  for  both  reviews.  This 
tier  one  BIA  is  the  highest  individual 
rate  found,  either  in  the  investigation  or 
in  a  subsequent  administrative  review, 
for  this  program.  The  Department’s  use 
of  BIA  in  this  manner  is  in  accordance 
with  the  Department’s  practice  and 
judicial  precedent;  therefore,  we  have 
not  changed  the  BLA  from  the 
preliminary  results. 

Comment  2 

Respondents  argue  that  in  calculating 
the  benefit  derived  from  the  income  tax 
reduction  in  1993,  when  the  new  system 
of  tax  collection  (preemptive  tax)  for 
exporters  was  in  effect  for  the  entire 
year,  the  Department  inappropriately 
added  benefits  imder  the  previous 
program  to  the  benefits  provided  from 
the  current  program.  Respondents 
contend  that  the  Department  should 
determine  the  benefit  to  be  either  the  ad 
valorem  tax  benefit  foimd  for  each 
responding  company  using  the 
information  provid^  or  simply  the 
preemptive  tax  rate  in  effect  in  1993. 
According  to  respondents,  they  received 
benefits  ^m  one  or  the  other  system, 
but  not  from  both. 

Petitioner  disagrees  with  respondents’ 
position.  Petitioner  contends  that  given 
respondents  failure  to  provide  data 
required  to  calculate  the  income  tax 
reduction  benefit,  the  Department  must 
assign  these  companies  as  best 
information  available  the  highest  rate 
found  in  a  previous  review.  Otherwise, 
it  should  use  the  rates  applied  in  the 
preliminary  results. 

Department’s  positions:  We  disagree 
with  respondents.  The  Department’s  tax 
methodology  is  based  on  a  cash  flow 
basis  which  for  countervailing  duty 
purposes  means  that  the  benefit  occurs 
when  the  tax  benefit  is  realized  by  the 
firm  receiving  the  benefit.  Section 
355.48(b)  of  the  Proposed  Regulations 
states  that,  “(Tjhe  cash  flow  and 
economic  effect  of  a  benefit  normally 
occurs  when  a  firm  experiences  a 
difference  in  cash  flow,  either  in  the 
payment  it  receives  or  the  outlays  it 
m^es,  as  result  of  its  receipt  of  the 
benefit”  In  the  case  of  a  direct  tax, 
ordinarily  the  cash  flow  occurs  at  the 
time  a  finn  can  calculate  the  amount  of 
benefit,  which  normally  will  be  the  time 
at  which  a  company  files  its  tax  return. 
In  Pakistan,  the  fis^  tax  year  for  the 
exporters  ends  in  March.  Tax  returns  for 
one  year  are  filed  the  following  year. 
'Thus,  any  tax  benefits  earned  during  a 
given  fiscal  year  are  received  by  the 
exporters  in  the  following  year.  Since 
the  prior  tax  system  was  s^  in  effect 
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during  part  of  1992,  exporters  received 
an  income  tax  deduction  reflected  in  the 
tax  rehum  for  tax  fiscal  year  1992/1993 
filed  in  1993.  Thus,  according  to  our 
cash  flow  methodology,  benefits  firom 
the  previous  program  were  realized  in 
1993.  Moreover,  under  the  preemptive 
tax  system,  which  was  in  effect  in  1993, 
commercial  banks  were  required  to 
withhold  the  income  tax  at  the  source 
fiom  all  foreign  exchange  proceeds.  The 
amcimt  withheld  became  the  company’s 
final  tax  liability.  Therefore,  under  the 
new  tax  system  of  collecting  income  tax 
fiom  exporters,  the  benefit  is  effectively 
realized  by  the  firm  at  the  time  the 
banks  witlihold  the  income  tax. 
Accordingly,  the  Department  was 
correct  in  adding  benefits  derived  uncfer 
both  tax  systems  to  determine  the 
benefit  derived  firom  this  program  in 
1993. 

Comment  3 

Respondents  argue  that  the  excise  tax 
rebate  should  not  be  found 
coxmtervailable  because  the  excise  tax  is 
paid  on  cotton  yam  and  then  rebated 
upon  export  Petitioner  argues  that  the 
Uiepartment  correctly  calculated  the 
benefit  firom  the  export  tax  credit 
because  the  Government  of  Pakistan 
failed  to  establish  the  required  linkage 
between  the  taxes  paid  and  the  rebates 
received. 

Department's  Position:  We  agree  with 
petitioner.  In  the  investigation  and 
subsequent  reviews,  we  foxmd  the  rebate 
of  excise  tax  was  countervailable 
because  the  Government  of  Pakistan 
failed  to  establish  the  required  linkage 
and  comparison  between  taxes  paid  and 
rebates  provided.  See  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review:  Cotton  Shop 
Towels  from  Pakistan  (58  FR  32104; 

Jime  8, 1993)  and  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Cotton  Shop  Towels  from 
Pakistan  (58  FR  48038;  September  14, 
1993).  As  stated  in  the  preliminary 
results  of  these  reviews,  the  government 
did  not  provide  new  information  to 
establish  linkage.  Therefore,  we 
continue  to  find  the  rebate  of  excise 
taxes  countervailable. 

Comment  4 

Repsondents  argue  that  for  the  1993 
review,  the  Department  improperly 
included  company  rates  that  are  based 
on  BIA  in  the  calculation  of  the  coimtry- 
wide  rate.  They  also  contend  that  it  is 
inappropriate  to  include,  in  the 
calculation,  company  rates  which  are 
“significantly”  higher  than  the  country¬ 
wide  rate.  Petitioner,  on  the  other  hand, 
argues  that  the  Department’s  calculation 
of  the  country-wide  rate  is  correct. 


Department's  Position:  We  disagree 
with  respondents.  On  May  4, 1994,  the 
Court  of  International  Trade  (the  Court) 
rules,  pursuant  to  Ceramica,  that  the 
Department  is  required  to  calculate  a 
country-wide  countervailing  duty  rate 
by  weight  averaging  the  benefits 
received  by  all  companies  by  their 
proportion  of  exports  to  the  United 
States,  inclusive  of  zero  rate  firms  and 
de  minimis  firms,  pursuant  to  the 
methodology  set  forth  in  Ipsco  v  United 
States,  899F.2d  1192  (Fed.  Cir.  1990).” 
[Ipsco).  Given  that  the  Court  in 
Ceramica  and  Ipsco  states  that  the 
Department  should  include  all  company 
rates,  there  is  no  l^al  basis  for 
excluding  “significanUy  different”  rates, 
including  BIA  rates.  (Sm  Certain  Iron- 
Metal  Castings  From  India:  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (60  FR  44848;  August  29, 1995), 
at  comment  13  and  Bricks  From  Mexico: 
Amended  Revocation  of  Countervailing 
Duty  Order  and  Amended  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (61  FR  26162;  May  24, 1996). 
Therefore,  we  have  not  changed  the 
country-wide  rate  calculation 
methodology  finm  our  preliminary 
results. 

Final  Results  of  Review 

For  1992,  we  determine  that  net 
subsidy  to  be  7.81  percent  ad  valorem 
for  all  companies.  For  1993,  we 
determine  the  net  subsidy  to  be  11.50 
percent  ad  valorem  for  Eastern,  11.54 
percent  ad  valorem  for  Creation  and 
5.03  percent  ad  valorem  for  all  other 
companies. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  of  7.81  percent  ad 
valorem  for  all  shipments  of  foe  subject 
merchandise  exported  fiom  Pakistan  on 
or  after  January  1, 1992  and  on  or  before 
December  31, 1992.  For  all  shipments  of 
foe  subject  merchandise  exported  fiom 
Pakistan  on  or  after  January  1, 1993  and 
on  or  before  December  31, 1993,  foe 
Department  will  instruct  foe  U.S. 
Customs  Service  to  assess 
countervailing  duties  of  11.50  percent 
ad  valorem  for  all  shipments  of  foe 
subject  merchandise  fiom  Eastern,  11.54 
percent  ad  valorem  for  all  shipments  of 
foe  subject  merchandise  fiom  Creation 
and  5.02  percent  ad  valorem  firom  all 
others. 

The  Department  will  also  instruct  foe 
U.S.  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  11.50  percent  of  foe  fio.b. 
invoice  price  on  all  shipments  of  this 
merchandise  fiom  Eastern,  11.54 
percent  of  foe  fio.b.  invoice  price  on  all 
shipments  of  this  merchandise  firom 
Creation,  and  5.02  percent  of  foe  fio.b. 


mvoice  price  fiom  all  others  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  fiom  warehouse,  for 
consumption  on  or  after  foe  date  of 
publication  of  foe  final  results  of  these 
reviews. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  foe 
disposition  of  proprietary  information 
disclosed  under  Al^  in  accordance 
with  19  CFR.  355.34(d).  Timely  written 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failme  to  comply  with  the  regulations 
and  foe  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  notice 
are  in  accordance  with  section  751(a)(1)  of 
the  Act  (19  U.S.C  1675(a)(1))  and  19  CFR 
355.22. 

Dated:  April  24, 1997. 

Robert  S.  LaRnaaa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-11460  Filed  5-1-97;  8:45  am] 
BIUJNQ  CODE  3610-08-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-3S7-803,  C-3S7-403,  C-3S7-002,  and  C- 
957-006] 

Leather  from  Argentina,  Wool  from 
Argentina,  Oil  C^ntry  TutMilar  Qoode 
from  Argentina,  arKi  Cartxm  Steel 
Coid-RoHed  Flat  Products  from 
Argentina;  Preliminary  Results  of 
Changed  Circumstances 
Countervailing  Duty  Reviews 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
changed  circumstances  countervailing 
duty  reviews  and  intent  to  revoke  or 
amend  foe  revocation  of  countervailing 
duty  orders. 

SUMMARY:  The  Department  of  Commerce 
(foe  Department)  is  conducting  changed 
circumsUmces  reviews  of  foe 
coimtervailing  duty  orders  on  Leather 
from  Argentina  (55  FR  40212),  Wool 
from  Argentina  (48  FR  14423),  Oil 
Country  Tubular  Goods  from  Argentina 
(OCTG)  (49  FR  46564),  and  Carbon  Steel 
Cold-Rolled  Flat  Products  from 
Argentina  (Gold-Rolled)  (49  FR  18006). 
The  Department  initiated  these  reviews 
on  April 2, 1996  to  determine  whether 
it  has  foe  authority  to  assess 
countervailing  duties  on  entries  of 
merchandise  covered  by  these  orders 
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occurring  on  or  after  September  20, 

1991 — ^the  date  on  which  Argentina 
became  a  “country  imder  the 
Agreement”  with^  the  meaning  of  19 
U.S.C.  §  1303(a)(1)  (1988)  (repealed 

1994) .  The  Department  preliminarily 
determines  that  based  upon  the  ruling  of 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (Federal  Circuit)  in 
Ceramica  Regiomontana  v.  United 
States,  64  F.3d  1579, 1582  (Fed.  Cir. 

1995) ,  it  does  not  have  the  authority  to 
assess  countervailing  duties  on  entries 
of  merchandise  covered  by  these  orders 
occurring  on  or  after  September  20, 

1991.  As  a  result,  we  have  preliminarily 
determined  to  revoke  the  orders  on 
Wool,  Leather,  and  CXTTG  with  respect 
to  all  unliquidated  entries  occurring  on 
or  after  September  20, 1991.  With 
respect  to  Cold-Rolled,  the  order  was 
revoked  effective  January  1, 1995; 
therefore,  we  intend  to  amend  the 
effective  date  of  the  revocation  to 
September  20, 1991.  We  invite 
interested  parties  to  comment  on  these 
preliminary  resxilts. 

EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Herring,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone: 

(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  Reviews 

The  scope  of  each  of  the  four 
countervailing  duty  orders  is  detailed  in 
the  Appendix  to  this  notice. 

Background 

/.  The  Orders 

The  countervailing  duty  orders  on 
Leather,  Wool,  Cold-Rolled,  and  OCTG 
firom  Argentina  were  issued  pursuant  to 
former  section  303  of  the  Ta^  Act  of 
1930,  as  amended  (the  Act)  (repealed, 
effective  January  1, 1995,  by  the 
Uruguay  Round  Agreements  Act).  Under 
former  section  303,  the  Department 
could  assess  (or  “levy”)  countervailing 
duties,  without  an  injury  determination, 
on  two  types  of  imports:  (i)  dutiable 
merchandise  from  countries  that  were 
not  signatories  of  the  1979  Subsidies 
Code  or  “substantially  eqvuvalent” 
agreements  (otherwise  known  as 
“coimtries  vmder  the  Agreement”),  and 
(ii)  duty-free  merchandise  from 
coimtries  that  were  not  si^oatories  of 
the  1947  General  Agreement  on  Tariffi 
and  Trade  (1947  GATT).  See  S.  Rep.  No. 
249,  96th  Cong.  1st  Sees.  103-06  (1979); 
H.  Rep.  No.  317,  96th  Cong.  1st  S^.  43, 
49-50  (1979).  At  the  time  these 


countervailing  duty  orders  were  issued. 
Wool,  Leather,  Cold-Rolled  and  OCTG 
were  dutiable.  Also  at  that  time, 
Argentina  was  not  a  “country  under  the 
Agreement”  and,  therefore,  U.S.  law  did 
not  require  injury  determinations  as  a 
prerequisite  to  the  issuance  of  these 
orders. 

n.  The  Ruling  by  the  Court  of  Appeals 
for  the  Federal  Circuit  Regarding 
Ceramic  Tile  from  Mexico 

On  September  6, 1995,  the  Federal 
Circuit  held,  in  a  case  involving  imports 
of  dutiable  ceramic  tile,  that  once 
Mexico  became  a  “country  imder  the 
Agreement”  on  April  23, 1985  pursuant 
to  the  Understanding  between  the 
United  States  and  Mexico  Regarding 
Subsidies  and  Countervailing  Duties 
(the  Mexican  MOU),  the  Department 
could  not  assess  countervailing  duties 
on  ceramic  tile  from  that  country  under 
former  section  303(a)(1)  of  the  Act. 
Ceramica  Regiomontana  v.  United 
States,  64  F.3d  1579, 1582  (Fed.  Cir. 
1995)  [Ceramica).  “After  Mexico 
became  a  ‘country  under  the 
Agreement,’  the  only  provision  under 
which  ITA  could  continue  to  impose 
countervailing  duties  was  section 
1671.”  Id.  One  of  the  prerequisites  to 
the  assessment  of  countervailing  duties 
under  19  U.S.C.  §  1671  (1988), 
according  to  the  Federal  Circuit,  is  an 
affirmative  injury  determination.  See 
also  Id.  at  §  1671e.  However,  at  the  time 
the  countervailing  duty  order  on 
ceramic  tile  was  issued,  the  requirement 
of  an  affirmative  injury  determination 
under  U.S.  law  was  not  applicable. 
Therefore,  the  Federal  Circuit  looked  to 
see  whether  the  statute  contained  any 
transition  rules  when  Mexico  became  a 
country  under  the  Agreement  which 
might  provide  the  order  on  tile  with  the 
required  injury  test.  Specifically,  the 
Federal  Cirtniit  looked  at  section  104(b) 
of  the  Trade  Agreements  Act  of  1979, 
Pub.  L.  No.  96-39  (July  20, 1979)  (1979 
Act)  and  found  that  there  were  no 
statutory  means  to  provide  an  injury 
test. 

Section  104(b)  was  designed  to 
provide  an  injury  test  for  certain 
countervailing  duty  orders  issued  under 
former  section  303  prior  to  the  effective 
date  of  the  1979  Act  (which  established 
Title  Vn  and,  in  particular,  section  701 
of  the  Act).  However,  in  order  to  induce 
other  countries  to  accede  to  the  1979 
Subsidies  Code  (or  substantially 
equivalent  agreements),  the  window  of 
opportunity  was  intentionally  limited. 
In  order  to  qualify  (i)  the  exporting 
nation  had  to  be  a  country  under  ffie 
Agreement  (e.g.,  a  signatory  of  the 
Subsidies  Code)  by  January  1, 1980,  (ii) 
the  order  had  to  be  in  existence  on 


January  1, 1980  (i.e.,  the  effective  date 
of  Title  VII),  and  (iii)  the  exporting 
country  (or  in  some  instances  its 
exporters)  had  to  request  the  injury  test 
on  or  before  January  2, 1983. 

In  Ceramica,  the  countervailing  duty 
order  on  ceramic  tile  was  issued  in  1982 
and  Mexico  did  not  become  a  country 
under  the  Agreement  until  April  23, 

1985.  Therefore,  the  Federal  Circuit 
held  that  in  the  absence  of  an  injury  test 
and  the  statutory  means  to  provide  an 
injury  test,  the  Department  could  not 
assess  countervailing  duties  on  ceramic 
tile  and  the  Federal  Circuit  ordered  the 
Department  to  revoke  the  order  effective 
April  23, 1985  [i.e.,  the  date  Mexico 
bwame  a  country  under  the  Agreement). 
Ceramica,  64  F.3d  at  1583.  As  the 
Federal  Circuit  stated,  once  Mexico 
became  a  “country  under  the 
Agreement,”  “(tlhe  only  statutory 
authority  upon  which  Congress  could 
impose  duties  was  section  1671. 

Without  the  required  injury 
determination.  Commerce  lacked 
authority  to  impose  duties  under  section 
1671.” 

in.  The  Issue  '' 

On  September  20, 1991,  the  United 
States  and  Argentina  signed  the 
Understanding  Between  the  United 
States  of  America  and  the  Republic  of 
Argentina  Regarding  Subsidies  and 
Countervailing  Duties  (Argentine  MOU). 
Section  III  of  ffie  Argentine  MOU 
contains  provisions  substantially 
equivalent  to  the  provisions  in  the 
Mexican  MOU  that  were  before  the 
Federal  Circuit  in  Ceramica.  Therefore, 
on  April  2, 1996,  the  Department 
initiated  the  instant  changed 
circumstances  reviews  in  order  to 
determine  whether  it  has  the  authority, 
in  light  of  the  Ceramica  decision,  to 
assess  countervailing  duties  on 
unliquidated  entries  of  merchandise 
made  on  or  after  September  20, 1991 
(i.e.,  the  effective  date  of  the  Argentine 
MOU)  which  are  covered  by  the  orders 
on  Leather  from  Argentina,  Wool  from 
Argentina,  OCTG  from  Argentina,  and 
Cold-Rolled  from  Argentina.  Initiation 
of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Reviews:  LeaAer  from  Argentina,  Wool 
from  Argentina,  Oil  Country  Tubular 
Goods  from  Argentina,  and  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  61  FR 14553  (Apr.  2, 1996). 

Preliminary  Results  of  Changed 
Circumstances  Countervailing  Duty 
Administrative  Reviews  and  Intent  to 
Revoke,  or  Amend  the  Revocation  of. 
Countervailing  Duty  Orders 
The  orders  on  Leather,  Wool,  OCTG, 
and  Cold-Rolled  frnm  Argentina  involve 
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the  same  set  of  pertinent  facts  as  the 
Department  faced  in  connection  with 
the  countervailing  duty  order  on 
ceramic  tile  from  Mexico.  For  this 
reason,  the  Federal  Circuit’s  decision  in 
Cemmica  applies  to  the  orders  against 
Argentina,  and  requires  the  Department 
to  revoke  these  orders  as  of  the  date 
Argentina  became  a  “country  imder  the 
Agreement.” 

First,  at  the  time  the  countervailing 
duty  orders  on  Mexico  and  Argentina 
were  issued,  the  requirement  of  an 
affirmative  injury  determination  under 
U.S.  law  was  not  applicable.  Second, 
both  countries  subsequently  entered 
into  substantially  equivalent  agreements 
with  the  United  States  and,  hence, 
became  “countries  under  the 
Agreement”  within  the  meaning  of 
former  section  303(a)(1)  of  the  Act. 

Third,  once  Mexico  and  Argentina 
qualified  as  countries  under  the 
Agreement,  the  assessment  of 
countervailing  duties  on  subsequent 
entries  of  dutiable  merchandise  became 
dependent  upon  a  finding  of 
subsidization  and  injtiry  in  accordance 
with  section  701  of  the  Act  (i.e.,  19 
U.S.C.  §  1671).  See  Ceramica,  64  F.3d  at 
1582.  Fourth,  none  of  the  transition 
rules  in  effect  when  both  countries 
attained  this  status  afforded  the 
statutory  means  of  providing  an  injiuy 
test.  As  explained  above,  section  104  of 
the  1979  Act  only  applies  to 
coimtervailing  duty  orders  issued  before 
January  1, 1980.  The  parties  have  raised 
the  question  of  whether  section  271  of 
the  Uruguay  Roimd  Agreements  Act 
(adding  new  section  753  to  the  Act) 
applies  to  these  orders.  Section  753 
established  a  mechanism  to  provide  an 
injmy  test  for  outstanding 
coimtervailing  duty  orders  issued  under 
former  section  303.  However,  section 
753  of  the  Act  was  not  enacted  into  law 
until  January  1, 1995.  Therefore, 
pursuant  to  the  Federal  Circuit’s 
reasoning  in  Ceramica,  section  753  is 
not  applicable  under  these 
circumstances. 

Pursuant  to  section  751(d)  of  the  Act, 
the  Department  may  revoke,  in  whole  or 
in  part,  a  coimtervailing  duty  order  if 
the  Department  determines,  based  on  a 
review  under  section  751(b)(1)  of  the 
Act,  that  changed  circumstances  exist 
sufficient  to  warrant  revocation.  For  the 
foregoing  reasons,  and  consistent  with 
our  determinations  in  Ceramic  Tile  from 
Mexico,  61  FR  6630  (Feb.  21, 1996)  and 
Leather  Wearing  Apparel  from  Mexico, 
61  FR  26163  (May  24, 1996),  the 
Department  preliminarily  determines 
that  there  is  a  reasonable  basis  to  believe 
that  the  requirement  for  revocation 
based  upon  the  changed  circumstances 
occasioned  by  the  ruling  in  Ceramica 


has  been  met.  Therefore,  we  are  hereby 
notifying  the  public  of  our  intent  to 
amend  our  earlier  revocation  of  the 
order  on  Cold-Rolled  by  changing  the 
effective  date  from  January  1, 1995  to 
September  20, 1991.  For  the  orders  on 
Wool,  Leather,  and  OCTG  from 
Argentina,  we  intend  to  revoke  these 
measures  effective  September  20, 1991. 

If  our  final  determination  remains 
unchanged  fi-om  this  notice  of  intent, 
these  revocations  will  apply  to  all 
unliquidated  entries  of  subject 
merchandise  entered  or  withdrawn  firom 
warehouse  for  consumption  on  or  after 
September  20, 1991. 

If  final  revocation  occurs,  we  intend 
to  instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
and  liquidate  all  unliquidated  entries  of 
the  subject  merchandise  entered  or 
withdrawn  firom  warehouse  for 
consumption  on  or  after  September  20, 
1991,  without  regard  to  countervailing 
duties.  We  will  also  instruct  the  U.S. 
Customs  Service  to  refund  with  interest 
any  estimated  coimtervailing  duties 
collected  with  respect  to  those  entries. 
We  note  that  the  requirements  for  a  cash 
deposit  of  estimated  countervailing 
duties  were  previously  terminated  in 
conjunction  with  the  section  753 
determination  covering  Cold-Rolled. 

The  current  requirements  for  a  cash 
deposit  of  estimated  countervailing 
duties  will  continue  until  publication  of 
the  final  results  of  these  changed 
circumstances  reviews. 

Interested  parties  may  request  a 
hearing  not  later  than  10  days  after  the 
date  of  publication  of  this  notice  and 
may  submit  written  arguments  in  case 
briefs  on  these  preliminary  results 
within  21  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  may  be 
submitted  7  days  after  the  time  limit  for 
filing  the  case  briefe.  Parties  must 
specify  which  of  the  four  orders  their 
comments  or  rebuttal  briefs  address.  In 
addition,  interested  parties  may  only 
comment  with  respect  to  the  orderfs)  for 
which  they  are  interested  parties;  they 
may  not  submit  comments  for  the  other 
orders.  Parties  who  submit  arguments  in 
this  proceeding  are  requested  to  submit 
with  the  argument:  (1)  the  name  of  the 
interested  party  on  behalf  of  which  the 
argument  is  submitted,  (2)  a  statement 
of  the  issue,  and  (3)  a  brief  summary  of 
the  argument.  Copies  of  case  briefs  and 
rebutt^  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  §  355.38(e).  The  Department  will 
publish  the  final  results  of  these 
changed  circumstance  reviews  and  its 
final  determination  on  revocation, 
including  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 


This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  (19  U.S.C.  1675(b)(1))  and  19  CFR 
355.22(h). 

Dated:  April  25. 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Scope  of  the  Revieivs 
I.  OCTG  From  Argentina 

Imports  covered  by  this  review  include 
shipments  of  Argentine  CXITG.  CXTTG 
include  hollow  steel  products  of  circular 
cross-section  intended  for  use  in  the  drilling 
of  oil  or  gas  and  oil  well  casing,  tubing  and 
drill  pipe  or  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to  either 
American  Petroleum  Institute  or  proprietary 
specifications.  The  scope  covers  both 
finished  and  unfinished  OCTG.  The  products 
covered  in  this  review  are  provided  for  under 
item  numbers  of  the  Harmonized  Tariff 
Schedule  (HTS):  7304.20.20,  7304.20.40, 

7304.20.50,  7304.20.60,  7304.20.80, 
7304.39.00,  7304.51.50,  7304.20.70, 

7304.59.60,  7304.59.80,  7304.90.70, 

7305.20.40,  7305.20.60,  7305.20.80, 

7305.31.40,  7305.31.60,  7305.39.10, 

7305.39.50,  7305.90.10,  7305.90.50, 
7306.20.20,  7306.20.30,  7306.20.40, 

7306.20.60,  7306.20.80,  7306.30.50, 

7306.50.50,  7306.60.70,  7306.90.10.  The  HTS 
subheadings  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

n.  Wool  From  Argentiiia 
Imports  covered  by  this  review  include 
shipments  of  Argentine  wool  finer  than  44s 
and  not  on  the  skin.  These  products  are 
provided  for  under  HTS  item  numbers: 

5101.11.60,  5101.19.60,  5101.21.40,  and 

5101.29.40,  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  remains 
dispositive. 

m.  Leather  From  Argentina 
Imports  covered  by  this  review  include 
shipments  of  Argentine  leather.  The  types  of 
leather  that  are  covered  include  bovine 
(excluding  upper  and  lining  leather  not 
exceeding  28  square  feet,  buffalo  leather,  and 
upholstery  leather),  sheep  (excluding 
vegetable  preformed  sheep  and  lambskin 
leather),  swine,  reptile  (excluding  vegetable 
preformed  and  not  fancy  reptile  leather), 
patent  leather,  calf  and  kip  patent  laminated, 
and  mefolized  leather.  Leather  is  an  animal 
skin  that  has  been  subjected  to  certain 
treatment  to  make  it  serviceable  and  resistant 
to  decomposition.  It  is  used  in  the  footwear, 
clothing,  furniture  and  other  industries.  The 
types  of  leather  included  within  the  scope 
are  currently  classified  under  HTS  item 
numbers  4104.10.60, 4104.10.80, 4104.21.00, 
4104.22.00,  4104.29.50,  4104.29.90, 

4104.31.50. 4104.31.60,  4104.31.80, 

4104.39.50,  4104.39.60,  4104.39.80, 
4105.12.00, 4105.19.00, 4105.20.30, 
4105u20.60,  4107.10.00,  4107.29.60, 
4107.90.30,  4107.90.60,  4109.00.30, 
4109.00.40,  and  4109.00.70.  The  HTS 
subheadings  are  provided  for  convenience 
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and  Customs  purposes.  The  written 
description  remains  dispositive. 

IV.  Cold'Rolled  From  Argentina 
Imports  covered  by  this  review  include 
shipments  of  Argentine  cold-rolled  carbon 
steel  flat  products,  whether  or  not  corrugated 
or  crimped;  whether  or  not  painted  or 
varnished  and  whether  or  not  pickled;  not 
cut,  not  pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated  with 
metal;  over  12  inches  in  width  and  under 
0.1875  inches  in  thickness  whether  or  not  in 
coils;  as  cvurently  provided  for  imder  the 
following  item  numbers  of  the  HTS: 
7209.11.00,  7209.12.00,  7209.13.00, 
7209.14.00,  7209.21.00,  7209.22.00, 
7209.23.00,  7209.24.00,  7209.31.00, 
7209.32.00,  7209.33.00,  7209.34.00, 
7209.41.00,  7209.42.00,  7209.43.00, 
7209.44.00,  7209.90.00,  7210.70.00, 
7211.30.50,  7211.41.70,  7211.49.50, 
7211.90.00,  7212.40.50.  The  HTS  item 
munbers  are  provided  for  convenience  and 
Customs  purposes.  The  written  description 
remains  dispositive. 

[FR  Doc.  97-11459  Filed  5-1-97;  8:45  am] 
eauNQ  C006  ssio-ds-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Reveiw 

AGENCY:  Import  Administration., 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(“the  Department”)  has  received  a 
request  to  conduct  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  horn  India. 
In  accordance  with  19  CFR  §  353.22(h), 
we  are  initiating  this  administrative 
review. 

EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Office  of  Antidumping/Countervailing 
Enforcement,  Group  in — Office  8, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-2704  or 
(202)  482-0649,  respectively. 
APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(“the  Act”),  refer  to  the  provisions 


effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department’s 
regulations  are  to  the  ciurent 
regulations,  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11, 1995  (60  FR  25130). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  24, 1997,  the  Department 
received  a  request,  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  in 
accordance  with  19  CFR  §  353.22(h),  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India, 
which  has  a  February  anniversary  date. 
The  request  for  a  new  shipper  review 
did  not  include  the  necessary 
certifications  pursuant  to  19  CFR 
§  353.22(h)(2).  Pursuant  to  our 
instructions,  Viraj  supplemented  its 
request  on  March  18  and  April  1, 1997, 
to  include  the  appropriate  certifications. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)  (ii)  of  the  Act  and  19  CFR 
$  353.22(h)(6),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  forged  stainless  steel 
flanges  fiom  India.  We  intend  to  issue 
the  final  results  of  this  review  not  later 
than  270  days  firam  the  date  of 
publication  of  this  notice. 


Antidumping  duty  pn> 
ceeong 

Period  to  be 
reviewed 

India: 

Certain  Forged 
Stainless  Steel 
Flanges,  A-533- 
809 

Panchmahai  Steels, 

Ltd . 

_ 1 

02/01/96-01/31/97 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  imtil  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  company,  in  accordwce 
with  19  CFR  S  353.22  0i)(4). 

Interested  parties  miist  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  §  353.34(b). 

Dated:  April  25, 1997. 

Roberts.  I.eRiwa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-11462  Filed  5-1-97;  8:45  am] 
aajJNQ  coot  asio-os-p 


DEPARTMENT  OF  DEFENSE 

Offfice  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Army 
Delayed  Entry  Program  (DEP)  Survey 
(DEP — ^Loss  Survey),  0^^  Number 
0702-(to  be  determined]. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  1,105. 

Responses  Per  Respondent:  1. 

Aimual  Responses:  1,105. 

Average  Burden  Per  Response:  21 
minutes. 

Aimual  Burden  Hours:  AS7.  '  ‘ 

Needs  and  Uses:  The  information 
obtained  through  this  study  will  be  used 
by  the  Army  to  provide  insights  into  the 
Delayed  Entry  Program  (DEP).  The 
Army  will  use  this  information  to 
develop  strategies  specifically  designed 
for  DEP  participants  to  reduce  the 
number  of  individuals  dropping  out  of 
the  DEP.  The  target  respondent 
population  is  an  Army  recruit  who 
contracted  to  Join  the  Army, 
participated  in  the  DEP,  but  who  for 
whatever  reason  decided  not  to  enlist  in 
the  Army. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  April  28, 1997. 

Pabricda  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-11446  Filed  5-1-97;  8:45  am] 
BILUNO  OOOC  5000-04  M 
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DEPARTMENT  OF  DEFENSE  ^ 

Department  of  the  Air  Force 

Notice  of  Pubiic  Hearings  for  the 
Enhanced  Training  in  id^ho  Proposai, 
Mountain  Home  Air  Force  Base,  idaho 

The  Bureau  of  Land  Management 
(Department  of  the  Interior)  and  the 
United  States  Air  Force  (Department  of 
Defense)  will  convene  public  hearings 
in  accordance  with  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
and  its  associated  regulations  for  public 
land  withdrawals.  The  public  will  be 
given  an  opportimity  to  participate  in 
informal  cQscussions  and/or  provide 
statements  in  a  public  fonun. 

The  Air  Force  proposes  to  develop  a 
12,000-acre  tactical  air-to-groimd 
training  range,  5  no-drop  targets,  30 
electronic  emitter  sites,  and  an 
associated  road  network,  ail  of  which 
would  be  located  on  federal  and  State  of 
Idaho  school  endowment  lands.  For  use 
of  the  federal  lands,  the  Air  Force 
proposes  to  obtain  a  withdrawal  under 
the  Engle  Act  and  FLPMA  for  the  larger 
portions  and  to  obtain  rights-of-way 
from  the  Bureau  of  Land  Management 
for  the  smaller  portions.  For  iise  of  the 
state  school  endowment  lands,  the  Air 
Force  proposes  to  enter  into  lease 
agreements  with  the  State  of  Idaho. 
Three  alternatives  are  being  considered 
for  the  12,000-acre  withdrawal.  The 
alternatives  include  the  same  basic 
elements,  varying  in  the  locations  of  the 
tactical  air-to-groimd  training  range,  the 
locations  of  the  no-drop  target  areas, 
and  the  reconfigiuation  and  expansion 
of  the  airspace.  The  No-Action 
alternative  involves  use  of  existing  local 
and  remote  range  assets  at  current 
levels. 

The  public  hearings  will  be 
publicized  in  the  lo^  media  and  are 
scheduled  frx)m  &-10  pm  for  the 
following  dates  and  locations: 

June  3, 1997  (Tuesday)  Mountain 
Home  High  School  Auxiliary  Gym  and 
foyer,  Moimtain  Home,  ID. 

June  4, 1997  (Wednesday)  Grandview 
Elementary  School  Gym  and  foyer, 
Grandview,  ID. 

June  5, 1997(Thursday)  College  of 
Southern  Idaho,  Shilz  Building  Rooms 
117  &  118,  Twin  Falls,  ID. 

June  6, 1997  (Friday)  Three  Creek 
School  House,  Three  Creek,  ID. 

Jime  9, 1997  (Monday)  Duck  Valley 
Reservation  Headquarters,  Owyhee,  NV. 

Jime  12-13, 1997  (Thmsday  and 
Friday)  Boise  State  University,  Jordan 
Ballrooms  B  &  C,  Boise,  ID. 

Written  comments  on  the  proposal 
may  be  submitted  at  the  hearings  or 
directed  to  U.S.  Air  Force/Bureau  of 


Land  Management,  PO  Box  329,  Boise, 
ID  83702-0329.  For  telephone  inquiries, 
please  contact  Captain  Melissa  Miller, 
Chief,  366'*'  Wing  Public  Affairs,  (208) 
828-6800. 

Carol3m  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-11495  Filed  5-2-97;  8:45  am] 
BILUNG  CODE  3»10-«1-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  T&E  Infrastructure  Ad  Hoc  Study 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  on  June  10-13, 1997,  at 
Nellis  AFB,  NV;  Kirtland  AFB,  NM;  and 
Patrick  AFB,  FL  from  8  a.m.  to  5  p.m. 

The  purpose  is  to  receive  briefings 
and  gather  information  on  the  Test  & 
Evaluation  Study. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-11404  Filed  5-1-97;  8:45  am] 

BI  LUNG  COOE  3B10-41-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  T&E  Infrastructure  Ad  Hoc  Study 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  on  June  3-6, 1997,  at 
Vandenberg  AFB,  CA  and  Edwards 
AFB,  CA  from  8  am  to  5  pm. 

The  purpose  is  to  receive  briefings 
and  gather  information  on  the  Test  & 
Evaluation  Study. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-11405  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  SBIO-BI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Coastai  Engineering  Research  Board 
(CERB) 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92—463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal  Engineering 
Research  Board  (CERB). 

Dates  of  Meeting:  May  21-22, 1997. 

Place:  Holiday  Inn  Financial  District,  San 
Francisco,  California. 

Time:  1:00  p.m.  to  5:00  p.m.  (May  21. 
1997}— 8:00  a.m.  to  5:00  p.m.  (^y  22, 1997). 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Bruce  K.  Howard,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry . 
Road,  Vicksburg,  Mississippi  39180- 
6199. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  The  1998  Coastal 
Engineering  Program  Review  is  to  be 
held  May  21-22, 1997.  On  Wednesday 
afternoon.  May  21,  there  will  be  remarks 
and  a  review  of  work  units  concerning 
the  Coastal  Inlets  Research  Program.  On 
Thursday,  May  22,  a  review  of  the 
Coastal  Program  work  units  concerning 
coastal  navigation  hydrodynamics, 
coastal  sedimentation  and  dredging,  and 
coastal  structure  evaluation  and  design, 
and  Monitoring  Completed  Navigation 
Projects  will  be  presented. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 

Brace  K.  Howard, 

Colonel,  Corps  (^Engineers,  Executive 
Secretary. 

[FR  Doc.  97-11434  Filed  5-1-97;  8:45  am] 
BILUNG  COOE  3n0-PU-M 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.305F,  84.306F.  84.307F, 
84.308F,  and  84.309F] 

Office  of  Educational  Research  and 
Improvement— National  Institutes’ 
Field-Initiated  Studies  Grants  Program 
(HS) 

ACTION:  Application  notice;  correction. 

SUMMARY:  On  March  20, 1997  a  notice 
was  published  in  the  Federal  Register 
(62  FR  13492-13494)  inviting 
applications  for  new  awards  for  fiscal 
year  (FY)  1997  for  this  program.  The 
purpose  of  this  notice  is  to  (1)  correct 
CFDA  numbers  for  two  competitions;  (2) 
clarify  the  Available  Funds,  Estimated 
Size  of  Awards,  and  Estimated  Number 
of  Awards;  (3)  correct  an  e-mail  address; 
and  (4)  provide  information  concerning 
possible  funding  cycles  for  awards  finm 
the  FY  1997  competition. 

1.  CFDA  Numbers.  Under  the 
SUMMARY  section  (62  FR  13492,  first 
column),  the  number  at  the  end  of 
paragraph  “3”  should  be  (84.308F)  and 
the  number  at  the  end  of  paragraph  “4” 
should  be  (84.307F). 

2.  Clarification  (62  FR  13492.  third 
column).  The  “Estimated  range  of 
aw€uds’’  for  FY  1997  FIS  awa^  is 
$100,000—225,000  for  EACH  year. 

The  “Estimated  average  size  of 
awards”  is  $150,000  for  EACH  year. 

The  “Estimated  number  of  awards”  is 
7  for  EACH  Institute. 

3.  E-mail  address  (62  FR  13494,  third 
column).  The  e-mail  address  should  be 

'  (Delores _ MonroeQed.gov). 

4.  Funding  Cycles.  While  it  is  the 
Department’s  intention  to  hold  a  Field 
Initiated  Studies  competition  in  FY 
1998,  it  establishes  the  following 
funding  cycle  provision  in  the  event 
that  sufficient  funds  are  not  available  to 
initiate  a  new  competition  in  FY  1998. 
The  Department  may  fund  two  cycles  of 
awards  firom  the  FY  1997  Field  Initiated 
Studies  competition.  Applications 
funded  in  the  first  cycle  will  be  awarded 
in  September  1997  tern  FY  1997  funds. 
A  second  cycle  of  applications  may  be 
funded  early  in  FY  1998,  pending  the 
availability  of  FY  1998  fwds,  if  die 
Secretary  decides  that  there  are 
applications  of  sufficiently  high  quality 
to  merit  funding. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
address  and  telephone  number  for 
requesting  an  application  or  obtaining 
filler  information  about  individual 
institutes  are  listed  in  62  FR  13493- 
13494  under  the  section  “Institute 
Mission  Statements.”  Individuals  who 


use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-3939  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C. 

6031(c)(2)(B). 

Dated:  April  28, 1997. 

Ramon  C  Cortines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

[FR  Doc.  97-11415  Filed  5-1-97;  8:45  am) 
BIUjMG  COD6  4000-01-P 

DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board. 

ACTION:  Amendment  to  notice  of  a 
partially  closed  meeting. 

SUMMARY:  This  amends  the  notice  of  a 
partially  closed  meeting  of  the  National 
Assessment  Governing  Board  published 
on  Friday,  April,  25, 1997  in  Vol.  62, 

No.  80,  page  20160.  On  May  8, 1997,  the 
Achievement  Levels  Committee  will 
meet  in  partially  closed  session  from 
4:00-5:00  p.m.  The  Committee  will 
continue  discussion  of  the  results  of  the 
current  1996  science  level-setting 
activities  and  review  the  analysis  of  data 
and  the  proposed  exemplar  items.  This 
meeting  must  be  conducted  in  closed 
session  because  reference  will  be  made 
to  specific  items  from  the  assessment 
and  premature  disclosure  of  the 
information  presented  for  review  would 
be  likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protected  by 
exemption  (9)(B)  of  Section  552b(c)  of 
Title  5  U.S.C.  On  May  9, 1997,  between 
1:00-1:45  p.m.,  the  full  Board  will  meet 
in  closed  session  to  hear  a  briefing  on 
he  1996  science  level-setting  activities. 
This  part  of  the  meeting  must  be 
conducted  in  closed  session  because 
references  will  be  made  to  specific  items 
frnm  the  assessment  and  premature 
disclosure  of  the  information  presented 
for  review  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Title  5  U.S.C.  The 
public  is  being  given  less  than  fifteen 
days  notice  of  these  closed  meetings 
because  advice  firom  consultants  that 
bears  on  the  subject  matter  of  these 
meetings  described  above  came  too  late 
to  he  considered  in  the  preparation  of 
the  original  notice. 


Dated:  April  28, 1997. 

Roy  Tniby, 

Executive  Director,  NAGB. 

(FR  Doc.  97-11430  Filed  5-1-97;  8:45  am] 
BILLINQ  CODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

Submission  of  Data  by  State 
Educational  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  dates  of  submission  of 
state  revenue  and  expenditure  reports 
for  fiscal  year  1996  and  of  revisions  to 
those  reports. 

SUMMARY:  The  Secretary  of  Education 
announces  dates  for  the  submission  by 
state  educational  agencies  (SEAs)  of 
expenditure  and  revenue  data  and 
average  daily  attendance  statistics  on 
EI>Form  2447  for  fiscal  year  (FY)  1996. 
The  Secretary  sets  these  dates  to  ensure 
that  data  are  available  to  serve  as  the 
basis  for  timely  distribution  of  Federal 
funds.  The  U.S.  Bureau  of  the  Census  is 
the  data  collection  agent  for  the 
Department’s  Natioi^  Center  for 
Education  Statistics  (NCES).  The  data 
will  be  published  by  NCES  and  will  be 
used  by  the  Secretary  in  the  calculation 
of  allocations  for  FY  1998  appropriated 
funds. 

DATES:  The  date  on  which  submissions 
were  first  accepted  was  March  15, 1997. 
The  mandatory  deadline  for  the  final 
submission  of  all  data,  including  any 
revisions  to  previously  submitt^  data, 
is  September  2, 1997. 

ADDRESSES:  SEAs  may  mail  ED-Form 
2447  (The  National  Public  Education 
Financial  Survey — Fiscal  Year  1996)  to: 
Bureau  of  the  Census,  Attention: 
Governments  Division,  Washington,  DC 
20233-6800. 

Alternatively,  SEAs  may  hand  deliver 
submissions  to:  Governments  Division, 
Bureau  of  the  Census,  8905  Presidential 
Parkway,  Washington  Plaza  n.  Room 
508,  Upper  Marllraro,  MD  20772,  by  4 
p.m.  (Eastern  Time). 

If  an  SEA’s  submission  is  received  by 
the  Bureau  of  the  Census  after 
September  2,  in  order  for  the 
submission  to  be  accepted,  the  SEA 
must  show  one  of  the  following  as  proof 
that  the  submission  was  mailed  on  or 
before  the  mandatory  deadline  date: 

1.  A  legibly  dated  U.S.  Postal  Service 
postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

4.  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 
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If  the  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing: 

1.  A  private  metered  postnuirk. 

2.  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  The  U.S.  Postal  Service  does  not 
imiformly  provide  a  dated  postmarL  Before 
relying  on  this  method,  an  SEA  should  check 
with  its  local  post  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  R.  MacDonald,  Chief, 
Governments  Division,  at  the  Maryland 
address  specified  above  or  by  telephone: 
(301)  457-1574.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  404(a)  of  the 
National  Education  Statistics  Act  of 
1994  (20  U.S.C.  9003(a)),  which 
authorizes  NCES  to  gather  data  on  the 
financing  of  education,  NCES  collects 
data  aimually  finm  SEAs  through  ED 
Form  2447.  The  report  from  SEAs 
includes  attendance,  revenue  and 
expenditure  data  from  which  NCES 
determines  the  average  state  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education. 

In  addition  to  using  the  SPPE  data  as 
useful  information  on  the  financing  of 
elementary  and  secondary  education, 
the  Secretary  uses  these  data  directly  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
1  of  the  ^ementary  and  Secondary 
Education  Act  of  1965  as  amended  by 
the  Improving  America’s  Schools  Act  of 
1994  (Title  I),  Impact  Aid,  and  Indian 
Education.  Other  programs  such  as  the 
Education  for  Hopaeless  Children  and 
Youth  Program  under  Title  VII  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  the  Dwight  D. 
Eisenhower  Professional  Development 
Program,  and  the  Safe  and  Drug-Free 
Schools  and  Communities  Program 
make  use  of  SPPE  data  indirectly 
because  their  formulas  are  based,  in 
whole  or  in  part,  on  State  Title  I 
allocations. 

In  February  1997,  the  Bureau  of  the 
Census,  acting  as  the  data  collection 
agent  for  NCES,  mailed  to  SEAs  ED 
Form  2447  with  instructions  and 
requested  that  SEAs  submit  data  to  the 
Bureau  of  the  Census  on  March  15, 

1997,  or  as  soon  as  possible  thereafter. 
SEAs  were  urged  to  submit  accurate  and 
complete  data  on  March  15,  or  as  soon 
as  possible  thereafter,  to  facilitate  timely 
processing.  Submissions  by  SEAs  to  the 
Bureau  of  the  Census  are  checked  for 


acciiracy  and  returned  to  each  SEA  for 
verification.  All  data,  including  any 
revisions,  must  be  submitted  to  the 
Bureau  of  the  Census  by  an  SEA  not 
later  than  September  2, 1997. 

Having  acciirate  information,  on  time, 
is  critical  to  an  efficient  and  fair 
allocation  process,  as  well  as  the  NCES 
statistical  process.  To  ensure  timely 
distribution  of  Federal  education  funds 
based  on  the  best,  most  accurate  data 
available.  NCES  establishes,  for 
allocation  purposes,  September  2, 1997, 
as  the  final  date  by  which  ED  Form  2447 
must  be  submitted.  However,  if  an  SEA 
submits  revised  data  after  the  final 
deadline  that  results  in  a  lower  SPPE 
figure,  its  allocations  may  be  adjusted 
downward  or  the  Department  may 
request  the  SEA  to  return  funds.  SEAs 
should  be  aware  that  all  of  these  data 
are  subject  to  audit  and  that,  if  any 
inaccuracies  are  discovered  in  the  audit 
process,  the  Department  may  seek 
recovery  of  overpayments  for  the 
applicable  programs.  If  an  SEA  submits 
revised  data  after  September  2,  the  data 
may  also  be  too  late  to  be  included  in 
the  final  NCES  published  dataset. 

Anthority:  20  U.S.C  g003(a). 

Dated:  April  28, 1997. 

Ramon  C  Cortines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

[FR  Doc.  97-11416  Filed  5-1-97;  8:45  am] 
BHJJNQ  CODE  4000-41-P 


DEPARTMENT  OF  ENERGY 

Program  Opportunity  Notice: 
Unrestricted  Eiigibiiity  for  Advanced 
Diagnostics  Tests  in  Priority  Basins 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Federal  Energy  Technology 
Center  (FETC). 

ACTION:  Program  Opportunity  Notice 
(PON). 

SUMMARY:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Solicitation  and  award 
financial  assistance  (cooperative 
agreement[s])  in  support  of  a 
demonstration  program  for  testing  one 
or  more  Exploration  and  Production 
(E&P)  technologies  in  a  well  of 
opportunity  in  one  or  more  tight  gas 
fractui^  reservoirs  in  one  or  more 
priority  basins.  The  project  effortls] 
require  fifty  percent  (50.0%)  cost 
participation,  with  the  Government 
funding  only  the  costs  of  the  technology 
being  tested.  Applications  will  be 
subjected  to  a  technical  merit  review  by 
a  DOE  technical  panel,  and  awards  will 
be  made  to  a  limited  number  of 


applicants  on  the  basis  of  the  scientific 
merit  of  the  application  and  the 
availability  of  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  }.  Pearse,  U.S.  Department  of 
Energy,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-143, 
Pittsbiir^,  PA  15236-0940,  Internet  e- 
mail  to  pearse@fetc.doe.gov,  or  FAX  to 
(412)  892-6216.  Solicitation  DE-PN26- 
97FT34181  is  expected  to  be  released  on 
or  about  May  5, 1997  with  the  expected 
closing  date  for  submission  of  proposals 
on  June  5, 1997.  This  solicitation  will 
only  be  available  via  internet  and  will 
not  be  distributed  in  paper  form.  The 
solicitation  will  be  accessible  as  a  Word 
Perfect  6.1  (Windows)  document  or  in 
the  Portable  Document  Format  (PDF),  on 
the  World  Wide  Web  (WWW)  at 
http://www.petc.doe.gov/business.html 
(select  “solicitations”).  Those  who 
obtain  a  copy  of  the  solicitation  through 
the  WWW  should  check  the  location 
frequently  for  any  amendments. 
Adffition^  information  on  this 
solicitation’s  requirements  can  be  found 
on  the  PETC  Home  Page  at  http:// 
www.petc.doe.gov/business.html  (select 
“solicitations”],  PON  DE-PN26- 
97FT34181,  entitled  “Advanced 
Diagnostics  Tests  in  Priority  Basins.” 

All  inquiries  regarding  this  solicitation 
should  be  directed  to  the  Point-of- 
Contact,  Mary  Beth  J.  Pearse,  as  stated 
in  this  section. 

SUPPLEMBfTARY  MFORMATION: 

Title  of  Solicitation:  "Advanced 
Diamostics  Tests  in  Priority  Basins”. 

(^jectives:  Through  Pro^am 
Opportunity  Notice  (PON)  No.  DE- 
PN26-97FT34181,  the  Department  of 
Energy  seeks  applications  that  will 
ultimately  reduce  the  technical  risks 
and  the  economic  uncertainty  standing 
in  the  way  of  increased  industry 
development  of  the  low  permeability 
(tight)  gas  resources  of  the  Rocky 
Mountain  and  Mid-Gontinent  gas 
basins.  This  will  be  done  by 
demonstrating  increased  efficiency 
through  field  tests  of  improved  or 
emerging  E&P  technologies.  The  goal  is 
to  encourage  development  of  the  tight 
gas  resources  by  industry  through 
testing  E&P  technologies  in  priority  tight 
gasb^ins. 

Eligibility:  Eligibility  for  participation 
in  this  solicitation  is  unrestricted.  All 
responsible  individuals,  corporations, 
non-profit  organizations,  educational 
institutions,  and  state  or  local 
governments  may  submit  proposals  for 
consideration. 

Awards:  DOE  anticipates  issuing  one 
(1)  to  three  (3]  financi^  assistance 
(cooperative  agreement]  fifty  percent 
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[50.0%]  cost  participation  awards.  DOE 
reserves  the  right  to  support  or  not 
support  any  or  all  applications  received 
in  whole  or  in  part,  and  to  determine 
how  many  awards  may  be  made  through 
the  solicitation  subject  to  funds 
available  in  this  fiscal  year. 
Approximately  $1,198,000.00  is 
plaimed  for  this  solicitation.  The  total 
should  provide  support  for 
approximately  one  [1]  to  three  [3] 
demonstration  application  selections. 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  May  5, 
1997.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation.  To  be  eligible, 
applications  must  be  submitted  to  the 
designated  DOE  office  by  the  closing 
date  specified  in  the  Program 
Solicitation  (anticipated  to  be  on  or 
about  June  5, 1997). 

Richard  D.  Rogus, 

Contracting  Officer,  Acquisition  and 
Assistance  Division. 

[FR  Doc.  97-11448  Filed  5-1-97;  8:45  am] 
aajJNO  CODE  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94~161-007] 

Avoca  Natural  Gas  Storage;  Notice  of 
Amendment  and  Notice  of  Extension  of 
Time  To  RIe  Comments  on  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  for  ttw  Proposed  Avoca 
Gas  Storage  Project  Su^lement 

April  28, 1997. 

Take  notice  that  on  April  14, 1997, 
Avoca  Natural  Gas  Storage  (Avoca),  One 
Bowdoin  Square,  Boston,  Massachusetts 
02114,  filed  in  Docket  No.  CP94-161- 
007,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  significant  project 
alterations  which  the  Commission 
construes  as  an  amendment  to  its 
pending  amendment  filed  in  Dofdcet  No. 
CP94— 161-006,  requesting 
modifications  to  its  propo^  to 
construct  a  brine  pipeline,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Conunission  and  open 
to  public  inspection.  In  addition,  in 
response  to  several  requests,  the 
Commission  will  extend  the  period  for 
making  environmental  comments  on  the 
Notice  of  Intent  to  Prepare  an 
Enviroiunental  Assessment  for  the 
Proposed  Avoca  Gas  Storage  Project 
Supplement  and  Request  for  Comments 
on  ^vironmental  Issues  (NOI). 


Specifically,  Avoca  seeks  to  make  the 
following  alterations  to  its  pending 
filing  in  Docket  No.  CP94-161-006: 

•  eliminate  the  42.4  mile,  6-inch- 
diameter  residual  water  return  line  and 
the  residual  water  tank  at  the  Akzo 
Nobel  Salt  Company  (Akzo); 

•  deliver  brine  to  Akzos  brine  field 
north  of  Akzos  plant  rather  than  directly 
to  the  plant  which  would  result  in  the 
elimination  of  1  mile  of  the  8-inch- 
diameter  brine  pipeline  between 
mileposts  (MP)  4.5C  and  5.5C  and 
rerouting  about  1,500  feet  of  the  brine 
pipeline  from  about  MP  4.5C  northward 
to  Akzos  brine  field; 

•  construct  a  brine  storage  tank  at 
Akzos  brine  field  rather  than  within  the 
Akzo  plant  yard; 

•  modify  the  8-inch-diameter 
pipeline  route  between  MPs  3.46C  and 
3.77C  fiom  25  feet  to  the  east  of  the 
Seneca  West  pipeline  to  25  feet  to  the 
west  of  New  York  State  Electric  and  Gas 
Corporations  (NYSEG)  Seneca  West 
pipeline; 

•  modify  the  10-inch-diameter 
pipeline  route  between  MP  14.48  and 
14.80  to  follow  the  edge  of  a  landowners 
field  rather  than  diagonally  cutting 
across  the  field  (at  the  request  of  the 
landowner  and  the  New  York  State 
Deportment  of  Agriculture  and  Markets): 

•  modify  the  6-inch-diameter 
pipeline  route  into  the  Cargill,  Inc. 
(Cargill)  plant  from  MP  39.50  to  MP 
39.73  (at  the  landowners  request)  to  a 
location  that  would  follow  a  railroad 
spur  and  enter  Cargill  about  200  feet 
west  of  the  originally  proposed  route; 

•  modify  the  10-in(m-diameter 
pipeline  route  between  MPs  34.84  and 
35.56  so  that  it  would  be  25  feet-  east  of 
the  Texas  Eastern  Products  Pipeline 
Corporation  (TEPPCO)  pipeline  rather 
than  25  feet  east  of  the  Seneca  West 
pipeline; 

•  directionally  drill  the  crossing  of 
Hamilton  Creek  (MP  35.31);  and 

•  add  an  access  road  at  37.24  that 
was  omitted  fium  the  application. 

Avoca  has  also  indicated  that  Cargill 
would  need  to  construct  facilities  to 
accept  brine  from  Avoca  within  its 
existing  focility.  These  facilities  would 
include: 

•  pipeline  with  a  three-valve 
manifold  and  associated  valves, 
controls,  and  equipment  to  tie-in  to 
existing  piping;  and 

•  heat  exchange  equipment  to  meet 
temperature  specifications  for  salt 
processing. 

Seneca  Lake  Pure  Waters  Associations 
Inc.,  Schuyler  County  Environmental 
Management  Council.  Schuyler  County 
Soil  &  Water  Conservation  District, 
Barbara  J.  Halpin  of  the  Schuyler 
County  Legislature,  Kevin  Hii^ey,  and 


John  H.  and  Deborah  G.  Ball  have 
requested  that  the  Commission  extend 
the  period  for  public  comment  on 
environmental  issues  pursuant  to  the 
NOI  issued  on  March  10, 1997.  The 
parties  contend  that  more  time  is 
needed  to  evaluate  the  project.  Upon 
consideration,  the  Commission  will 
extend  the  comment  period  for  the  NOI 
vmtil  May  19, 1997. 

Any  person  desiring  to  he  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  May  19, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426,  its 
comments  on  environmental  issues,  or  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing  ^ 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
amendment  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  ovm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediuu  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Avoca  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-11397  Filed  5-1-97: 8:45  am] 
BRJJNQ  CODE  1717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-e7-002] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Rling 

April  28, 1997. 

Take  notice  that  on  April  24, 1997, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Cm  Tariff,  Third  Revised  Volume 
No.  1,  Second  Substitute  First  Revised 
Sheet  No.  132,  to  be  effective  December 
1, 1996. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission’s  Letter  Order  issued  on 
March  25, 1997,  in  Docket  No.  RP97- 
37-000,  which  required  Canyon  to 
revise  Section  13.6  of  the  General  Terms 
and  Conditions  of  its  Tariff  to  be 
consistent  with  the  policy  enimciated  in 
Southern  Natural  Gas  Company,  69 
FERC  ^  61,093  (1994),  as  to  the 
discoimting  sequence  for  interruptible 
rates. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  jturisdictional 
customers,  interested  state 
conunissions,  and  all  parties  on  the 
official  service  list  in  Docket  No.  RP97- 
37-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  S^tion  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-11409  Filed  5-1-97;  8:45  am] 
BILUNQ  C006  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-001] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

April  28, 1997. 

Take  notice  that  on  April  23, 1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  brcome  part  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets  to  become  effective  May  1, 1997: 

Fifth  Revised  Sheet  No.  30 
Fourth  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  a 
negotiated  rate  contract  pursuant  to  the 
Commission’s  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natv^  Gas 
Pipelines  issued  Janiiary  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-11418  Filed  5-1-97;  8:45  am] 
BHUNQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-142-002] 

KN  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

April  28. 1997. 

On  April  17, 1997,  KN  Interstate  Gas 
Transmission  Co.  (KNI)  tendered  for 
filing  tariff  sheets  in  Docket  No.  RP97- 
142-000  to  comply  with  Commission 
Order  Nos.  587  and  587— B.  By  mistake. 


KNI  labeled  its  tariff  sheets  for  Volume 
No.  1-D  of  its  J^ERC  Gas  Tariff  as  “Third 
Revised’’  rather  than  “First  Revised’’. 

Take  notice  that  on  April  24, 1997, 

KNI  tendered  for  filing  corrected  sheets 
of  KNI’s  Volume  No.  1-D  properly 
labeled  as  “First  Revised’’  and,  pursuant 
to  Section  154.4  of  the  Commission’s 
regulations,  an  electronic  diskette 
containing  the  corrected  sheets. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  18  CFR  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  97-11417  Filed  5-1-97;  8:45  am] 
BILLMG  CODE  a717-01-«l 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ97-64-000.  et  aL] 

Kohinoor  Energy  Limited,  et  al.; 

Electric  Rate  and  Corporate  Regulation 
Filings 

April  24. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kohinoor  Energy  Limited 
[Docket  No.  EG97-54-000] 

On  April  14, 1997,  Kohinoor  Energy 
Limited  (KEL)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  piirsuant  to  Part  365  of 
the  Commission’s  Regidations. 

KEL  is  a  Pakistani  corporation  which 
is  sponsored  by  Saigols  Group  of 
Companies  and  co-sponsored  by  Tomen 
Corporation,  Wartsila  Diesel  Oy, 
Prudential  Overseas  Holdings 
Corporation  and  Intematioi^  Finance 
Corporation.  KEL’s  facility  is  a  131.4- 
MW  gross  capacity,  120-MW  net 
capacity,  oil-fired  generating  plant 
located  on  Ejtimaa  Road,  33  l^ometers 
from  Lahore,  in  Pakistan.  KEL  states  that 
no  rate  or  charge  in  connection  with  thi8 


24094 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Notices 


facility  was  in  effect  under  the  laws  of 
any  state  as  of  October  24^1992  or  any 
time  thereafter.  KEL  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accmacy  of  the  application. 

2.  Commonwealth  Edison  Company 
(Docket  No.  £897-2487-000] 

Take  notice  that  on  April  8, 1997, 
Commonwealth  Edison  Company 
(Edison)  submitted  Amendment  No.  6  to 
the  Interconnection  Agreement  between 
Edison  and  lowa-Illinois  Gas  and 
Electric  Company,  predecessor  by 
merger  of  MidAmerican  Energy 
Company  (MidAmerican).  Amendment 
No.  6  eliminates  certain  service 
schedules  that  provide  services 
redimdUmt  to  those  obtained  through 
Edison’s  and  MidAmerican’s  imbundled 
power  sales  and  open-access 
transmission  tari&.  The  Commission 
has  previously  designated  the 
Interconnection  Agreement  as  Edison’s 
FERC  Rate  Schedule  No.  9. 

Edison  requests  an  effective  date  of 
December  31, 1996  for  Amendment  No. 
6,  and  accordingly  seeks  waiver  of  the 
Commission’s  requirements.  Copies  of 
this  filing  were  served  upon 
MidAmerican,  the  Illinos  Commerce 
Commission,  and  the  Iowa  Utilities 
Board. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standcud  Paragraph  E 
at  the  end  of  this  notice. 

3.  R.J.  Dahnk  &  Associates,  Calpine 
Power  Services,  Co.,  Market  Responsive 
Energy,  Inc.,  and  Monterey  Consulting 
Associates,  Inc. 

(Docket  Nos.  ER94-1352-010,  ER94-1545- 
009,  ER95-1295-003.  and  ER96-2143-002 
(not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room: 

On  March  11, 1997,  R.J.  Dahnk  & 
Associates  filed  certain  information  as 
required  by  the  Commission’s  August 
10, 1994,  order  in  Docket  No.  ER94- 
1352-000. 

On  April  1, 1997,  Calpine  Power 
Services,  Company  filed  certain 
information  as  required  by  the 
Commission’s  March  9, 1995,  order  in 
Docket  No.  ER94-1 545-000. 

On  March  20, 1997,  Market 
Responsive  Energy,  Inc.  filed  certain 


information  as  required  by  the 
Commission’s  December  20, 1995,  order 
in  Docket  No.  ER95-1 295-000. 

On  February  6, 1997,  Monterey 
Consulting  Associates,  Inc.  filed  certain 
information  as  required  by  the 
Commission’s  August  8, 1996,  order  in 
Docket  No.  ER96-2143-000. 

4.  Kansas  City  Power  &  Li^t  Company 

(Docket  No.  ER97-2466-000] 

Take  notice  that  on  April  9, 1997, 
Kansas  City  Power  &  Li^t  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  2, 1997, 
between  KCPL  and  Entergy  Power 
Marketing,  Corp.  (Entergy).  KCPL 
proposes  an  effective  date  of  March  17, 
1997,  and  requests  waiver  of  the 
Commission’s  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Citizens. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL’s  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Edison  Company,  Pennsylvania 
Power  Company 

(Docket  No.  £897-2467-000] 

Take  notice  that  on  April  9, 1997, 

Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Sonat  Power  Marketing,  L.P.,  and  Ohio 
Edison  Company  pursuant  to  Ohio 
Edison’s  Op>en  Access  Tariff.  This 
Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  &  Light  Company 
(Docket  No.  £897-2468-000] 

Take  notice  that  on  April  9, 1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers:  AYP 
Energy,  Inc.;  and  Delmarva  Power  & 
Light  Company.  Service  to  each  Eligible 
Customer  will  be  in  accordance  wi^  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company’s  Open  Access 
Transmission  Tariff. 


Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Delmarva  Power  &  Light  Company 

(Docket  No.  £897-2469-000] 

Take  notice  that  on  April  9, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke/ 

Louis  Dreyfus  pursuant  to  Delnuuva’s 
open  access  transmission  tariff. 

Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

(Docket  No.  £897-2470-000] 

Take  notice  that  on  April  9, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  th^  Service 
Agreements  between  PG&E  and:  (1) 
Arizona  Public  Service  Company  (APS); 
(2)  Williams  Energy  Services  Company 
(Williams);  and  (3)  Idaho  Power 
Company  (Idaho);  each  entitled, 

“Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service’’  (Service 
Agreements). 

PG&E  proposes  that  the  Service 
Agreements  become  effective 
retroactively  on  February  3, 1997  for 
APS  and  Williams  and  February  28, 

1997  for  Idaho.  PG&E  is  requesting  any 
necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  APS,  Williams  and  Idaho. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Pacific  Gas  and  Electric  Company 
(Docket  No.  £897-2471-000] 

Take  notice  that  on  April  9, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  three  Service 
Agreements  between  PG&E  and;  (1) 
Southern  Energy  Trading  and 
Marketing,  Inc.  (Southern);  (2) 
Bonneville  Power  Administration  Power 
Business  (Bonneville)  and  (3)  AIG 
Trading  Corporation  (AIG  Trading); 
each  entitled,  “Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 
Service’’  (Service  Agreements). 

PG&E  proposes  tlmt  the  Service 
Agreements  become  effective  on  March 
12, 1997  for  Southern  and  Bonneville 
and  March  14, 1997  for  AIG  Trading. 
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PG&E  is  requesting  any  necessary 
waivers.  Copies  of  this  filing  have  been 
served  upon  the  California  Public 
Utilities  Commission,  Southern, 
Bonneville  and  AIG  Trading. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ERg7-2472-000] 

Take  notice  that  on  April  9, 1997, 
Okl€dioma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  service 
agreements  for  parties  to  t^e  service 
vmder  its  open  access  tariff. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Deseret  Generation  &  Transmission 
Cooperative 

[Docket  No.  £897-2474-000] 

Take  notice  that  on  April  9, 1997, 
Deseret  Generation  &  Transmission 
Cooperative  (Deseret),  tendered  for 
filing  a  Notice  of  Cancellation  of 
Deseret’s  FERC  Rate  Schedule  No.  4 
between  Deseret  and  the  Department  of 
Water  &  Power  of  the  Qty  of  Los 
Angeles. 

Deseret  requests  that  this  cancellation 
become  effective  Jime  2, 1997. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp 

[Docket  No.  ER97-2476-000] 

Take  notice  that  PacifiCorp  on  April 
10, 1997,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations,  a 
Service  Agreement  with  Wisconsin 
Electric  Power  Company  under 
PacifiCorp’s  FERC  ^ectric  Tariff,  Fourth 
Revised  Volume  No.  3.  Copies  of  this 
filing  were  supplied  to  the  Washington 
Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER97-2477-0001 
Take  notice  that  on  April  10, 1997, 
Kansas  Qty  Power  &  Li^t  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  6, 1997, 


between  KCPL  and  LG&E  Power 
Marketing  (LG&E).  KCPL  proposes  an 
effective  date  of  March  17, 1997,  and 
requests  waiver  of  the  Commission’s 
notice  requirement.  ThLs  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Citizens. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL’s  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Resources,  Inc.  . 

[Docket  No.  ER97-2479-000] 

Take  notice  that  on  April  10, 1997, 
Western  Resources,  Inc.  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  The  Power  Company  of  America, 
L.P.  Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  April  1, 
1997. 

Copies  of  the  filing  were  served  upon 
The  Power  Comptmy  of  America  and  the 
Kansas  Corporation  Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Doquesne  Light  Company 
[Docket  No.  ER97-2480-000] 

Take  notice  that  on  April  10, 1997  , 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  7, 1997 
with  Carolina  Power  &  Light  Company 
under  DLC’s  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Carolina  Power  &  Light  Company 
as  a  customer  imder  the  Tariff.  DLC 
requests  an  effective  date  of  April  7, 
1997  for  the  Service  Agreement 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Doquesne  Light  Conq>any 
[Docket  No.  ER97-2481-000] 

Take  notice  that  on  April  10, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  7, 1997 
with  Wisconsin  Electric  Power 
Company  under  DLC’s  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Wisconsin 
Electric  Power  Company  as  a  customer 


under  the  Tariff.  DLC  requests  an 
effective  date  of  April  7, 1997,  for  the 
Service  Agreement. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duquesne  Light  Company 
[Docket  No.  ER97-2482-000] 

Take  notice  that  on  April  10, 1997  , 
Duquesne  Light  Company  (“DLC”)  filed 
a  Service  Agreement  dated  April  7, 1997 
with  Citizens  Lehman  Power  Sales 
tmder  DLC’s  Open  Access  Transmission 
Tariff  (“Tariff”).  The  Service  Agreement 
adds  Citizens  Lehman  Power  Sales  as  a 
customer  under  the  Tariff.  DLC  requests 
€m  effective  date  of  April  7, 1997  for  the 
Service  Agreement. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

.18.  Nantahala  Power  and  Light 
Company 

[Docket  No.  ER97-248&-000) 

Take  notice  that  on  April  3, 1997, 
Nantahala  Power  and  Light  Company 
(Nantahala)  tendered  for  filing  a 
proposed  Supplement  to  its  Rate 
Schedule  FERC  No.  6,  an  Agreement  to 
Amend  COSAC  Agreements  between 
Nantahala,  the  Town  of  Highlands,  NC, 
North  Carolina  Electric  Membership 
Corporation  and  Western  Carolina 
University. 

Copies  of  this  filing  have  been  sent  to 
the  Town  of  Highlands,  NC,  North 
Carolina  Electric  Membership 
Corporation,  Western  Carolina 
University  and  the  North  Carolina 
Utilities  (^mmission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-2488-000] 

Take  notice  that  on  April  8, 1997,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies’  Point-to-Point 
Transmission  Service  Tarifib.  The 
Transmission  Tariff  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4,  effective  July  9, 1996.  AEPSC 
requests  waiver  of  notice  to  permit  the 
Service  Agreements  to  be  made  effective 
for  service  billed  on  and  after  March  15, 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 
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Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Alabama  Power  Company 

[Docket  No.  £897-2489-000] 

Take  notice  that  on  April  8, 1997, 
Alabama  Power  Company  (APCo) 
tendered  for  filing  an  amendment  to  the 
Interconnection  Agreement  between 
APCo  and  Alabama  Electric 
Cooperative,  Inc.  (AEC).  The  purpose  of 
this  filing  is  to  reflect  AEC’s 
responsibility  (tmder  the  Network 
Service  Agreement  pending  in  Docket 
No.  TX95-5-000)  for  scheduling  the 
delivery  of  SEPA  capacity  and  energy  to 
SEPA’s  preference  customers  located  in 
Alabama  that  are  members  of  AEC.  The 
amendment  is  to  be  given  the  same 
effective  date  as  that  Network  Service 
Agreement. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER9 7-2490-000] 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  April  9, 1997,  tendered  for 
filing  its  development  of  actual  costs  for 

1996  related  to  transmission  service 
provided  fiom  the  Roseton  Generating 
Plant  to  Consolidated  Edison  Company 
of  New  York,  Inc.  (Con  Edison)  and 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  in  accordance  with 
the  provisions  of  its  Rate  Schedule 
FERC  No.  42. 

The  actual  costs  for  1996  amounted  to 
$0.9852  per  Mw.-day  to  Con  Edison  and 
$3.4346  per  Mw.-day  to  Niagara 
Mohawk  and  are  the  basis  on  which 
charges  for  1997  have  been  estimated. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1, 

1997  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 

its  filing  was  served  on  Con  Edison, 
Niagara  Mohawk  and  the  State  of  New 
York  Public  Service  Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Delmanra  Power  &  Light  Company 
[Docket  No.  ER97-2491-000] 

Take  notice  that  on  April  9, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  the  City  of 
Dover  pursuant  to  Delmarva’s  open 
access  transmission  tariff. 


Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  City  of  Dover 
and  its  agent,  Duke/Louis  Dreyfus. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-2493-000] 

Take  notice  that  Central  Hudson  Gets 
and  Electric  Corporation  (Central 
Hudson)  on  April  9, 1997,  tendered  for 
filing  its  development  of  actual  costs  for 
1996  related  to  substation  service 
provided  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison)  in  accordance  with  the 
provisions  of  its  Rate  Schedule  FERC 
No.  43. 

Central  Hudson  indicates  that  the 
actual  cost  amounted  to  $263,171  for 

1996  and  will  be  the  basis  on  which 
estimated  charges  for  1997  will  be 
billed. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1, 

1997  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 

its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER9 7-2495-000] 

Take  notice  that  on  April  10, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
March  25, 1997  with  Illinova  Power 
Marketing  (Illinova)  under  PP&L’s  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Service  Agreement  adds  Illinova  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  10, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Illinova  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Arizona  Public  Service  Company 
[Docket  No.  ER97-2494-000] 

Take  notice  that  on  April  9, 1997, 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Axis  Station 
Participation  Agreement  between 
Arizona  and  Imperial  Irrigation  District. 


Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-249&-000] 

Take  notice  that  on  April  10, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  filed  a  Service  Agreement  dated 
March  31, 1997  with  Enerz  Corporation 
(Enerz)  under  PP&L’s  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  Enerz  as  an 
eligible  customer  tmder  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  10, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Enerz  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-2497-000] 

Take  notice  that  on  April  10, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
ConAgra  Energy  Services,  Inc.  under 
LG&E’s  Open  Access  Transmission 
Tariff. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southern  California  Edison 
Company 

[Docket  No.  ER9 7-2498-000] 

Take  notice  that  on  April  10, 1997, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
Cenerprise,  Inc.,  Idaho  Power  Company, 
Nevada  Power  Company,  Powerex,  and 
Williams  Energy  Services  Company  for 
Non-Firm  Point-To-Point  Transmission 
Service  under  Edison’s  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission’s  notice  requirement  to 
permit  an  effective  date  of  April  11, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 
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Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Florida  Power  Corporation 
[Docket  No.  ER9 7-2499-000] 

Take  notice  that  on  April  10, 1997, 
Florida  Power  Corporation  (Florida 
Power)  filed  a  Cost-Based  Wholesale 
Power  Sales  Tariff  (CR-1)  (Tariff)  to 
permit  Florida  Power  to  engage  in 
transactions  for  capacity  and  energy  at 
negotiated  rates,  subject  to  a  cost-based 
cap.  Florida  Power  requests  that  the 
Tariff  be  made  effective  as  of  April  11, 
1997. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Boston  Edison  Company 
[Docket  No.  ER97-2500-000] 

Take  notice  that  on  April  10, 1997, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a 
Memorandum  of  Understanding  and 
Agreement  (Agreement)  between  Boston 
Edison,  Pittsfield  Generating  Company, 
L.P.  (Pittsfield)  and  U.S.  Generating 
Company.  The  Agreement  establishes 
terms  and  conditions  of  transmission 
service  provided  by  Boston  Edison  to 
Pittsfield  under  Voliune  No.  3  of  its 
FERC  Electric  Tariff.  The  Agreement 
also  establishes  a  rate  filing  moratorium. 
Boston  Edison  asks  that  the  Agreement 
be  accepted  as  a  Supplement  to  its  Rate 
Schedule  No.  171. 

Boston  Edison  requests  waiver  of  the 
Commission’s  notice  requirement  to 
permit  the  Agreement  to  become 
effective  April  10, 1997  or,  if  such 
request  is  denied,  on  June  10, 1997. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  MidAmerican  Energy  Company 
[Docket  No.  ER97-251 3-000] 

Take  notice  that  on  April  11, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801,  filed  with  the 
Commission  Non-Firm  Transmission 
Service  Agreements  with  Union  Electric 
Company  (Union  Electric)  dated  March 
18, 1997,  and  Omaha  Public  Power 
District  (OPPD)  dated  March  18, 1997, 
entered  into  pursuant  to  MidAmerican’s 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  March  18, 1997  for  the 
Agreements  with  Union  Electric  and 
OPPD,  and  accordingly  seeks  a  waiver 


of  the  Commission’s  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  Union  Electric,  OPPD,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Kansas  City  Power  &  Light  Co. 

[Docket  No.  ER97-2478-000] 

Take  notice  that  on  April  10, 1997, 
Kansas  City  Power  &  Li^t  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  March  11, 1997, 
between  KCPL  and  American  Energy 
Solutions,  Inc.  KCPL  proposes  an 
effective  date  of  March  17, 1997,  and 
requests  waiver  of  the  Commission’s 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Citizens. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL’s  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888  in  Docket  No. 
OA96-4-000. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lou  D.  Cashell, 

Secretary. 

[FR  Doc.  97-11422  Filed  5-1-97;  8:45  am] 
BUJJNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-337-000] 

Northern  Natural  Gas  Compmy;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  28, 1997. 

Take  notice  that  on  April  23, 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern’s  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective 
June  1, 1997: 

Third  Revised  Sheet  No.  135 
First  Revised  Sheet  No.  135A 
First  Revised  Sheet  No.  135B 
First  Revised  Sheet  No.  135C 

Northern  states  that  the  above- 
referenced  sheets  are  being  filed  to 
increase  the  annual  cycle  quantity  and 
the  associated  deliverability  quantity  for 
service  under  Rate  Schedule  FDD  by  3.5 
Bcf,  from  41.8  Bcf  to  45.3  Bcf. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company’s 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  wdth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  miist  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  Mrith  the  ^mmission  and  are 
available  for  inspection. 

Lou  D.  Cashell, 

Secretary. 

[FR  Doc.  97-11419  Filed  5-1-97;  8:45  am] 
BNJJNQ  CODE  8212-01-M 
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Greeley  town  border  was  installed  in 
1947  pursuant  to  Docket  No.  G— 934.  It 
consisted  of  a  single  4-inch  meter  run, 
and  will  be  replaced  size  for  size  in  the 
same  location.  WNG  will  construct 
approximately  500  feet  of  4-inch 
pipeline  to  connect  the  replaced  Greeley 
town  border  to  an  adjacent  16-inch 
pipeline.  WNG  asserts  that  the  most 
recent  peak  day  and  annual  volume  for 
the  Greeley  town  border  is  2,049  Dth 
and  227,503  Dth,  respectively.  WNG 
does  not  anticipate  any  change  in 
volmne  as  a  result  of  the  proposal.  WNG 
states  that  Greeley  is  aware  of  and  has 
agreed  to  the  proposal.  Additionally, 
WNG  claims  that  the  domestic 
customers  have  agreed  to  convert  to 
propane. 

WNG  asserts  that  the  proposal  will 
not  significantly  affect  a  sensitive 
environmental  area.  WNG  states  it  has 
attached  copies  of  its  blanket  clearance 
letters  from  the  U.S.  Fish  and  Wildlife 
Service,  the  Kansas  Department  of 
Wildlife  and  Parks,  and  the  Kansas  State 
Historic  Preservation  Officer. 
Additionally,  WNG  states  that  it  is 
sending  a  copy  of  the  request  to  the 
Kansas  Corporation  Commission.  WNG 
states  that  the  proposal  is  not  prohibited 
by  an  existing  tariff,  and  WNG  as 
sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment 
or  disadvantage  to  its  other  customers. 

WNG  submitted  the  two  letters  that  it 
submitted  to  its  domestic  customers,  in 
which  WNG  has  offered  to  reimburse 
the  customers  for  the  cost  of  converting 
frnm  natural  gas  to  propane.  WNG  states 
that  the  cost  of  conversion  is  $12,090.45 
for  the  two  domestic  customers. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ97-65-000,  et  al.] 

L’Energla,  Limited  Partnership,  et  al.; 
Electric  Rate  and  Corporate  R^ulation 
Rlings 

April  25, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  L’Energia,  Limited  Partnership 
[Docket  No.  EG97-55-000] 

On  April  15, 1997  L’Energia,  Limited 
Partnership  (L’Energia)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

L’Energia  is  a  Delaware  Limited 
Partnersffip  which  was  organized 
exclusively  for  the  purpose  of 
developing,  owning,  and  operating  an 
electric  generating  focility  in  Lowell, 
Massachusetts.  L’Energia’s  focility  is  an 
85  MW  net  capacity,  gas-fired 
cogeneration  focility.  L’Energia^tates 
that  no  rate  or  char^  in  connection 
with  this  focility  was  in  effect  under  the 
laws  of  any  state  as  of  October  24, 1992 
or  any  time  thereafter.  L’Energia  further 
states  that  copies  of  the  application 
were  served  upon  the  Securities  and 
Exchange  Commission  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  American  Ref-Fod  Conqpany  of 
Delaware  County,  LP. 

[Docket  No.  EG97-56-600) 

On  April  15, 1997,  American  Ref-Fuel 
Comptmy  of  Delaware  County,  L.P. 
(“ARC”),  a  Delaware  limited 
partnership,  with  its  principal  place  of 
business  at  c/o  AiAerican  Ref-Fuel 
Company,  770  North  Eldridge,  Houston, 
TX  77079,  filed  with  the  Fede^  Energy 
Regtilatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  regulations. 

ARC  is  engaged  directly  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  a  municipal  solid  waste-fired 
small  power  production  focility  with  a 
maximum  net  power  production 
capacity  of  79.5  MW  which  is  an 


eligible  focility.  All  of  the  focility’s 
electric  power  net  of  the  focility’s 
operating  electric  power  is  and  will  be 
purchas^  at  wholesale  by  Atlantic  City 
Electric  Company  and  PECO  Energy 
Company. 

Comment  date:  May  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Lowell  Cogeneration  Company 
Limited  Partnership 

[Docket  No.  EG97-57-000] 

On  April  15, 1997  Lowell 
Cogeneration  Company  Limited 
Partnership  (LCCLP)  filed  with  the 
Federal  Energy  Regulatory  Commissiqn 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

LCCLP  is  a  Delaware  Limited 
Partnership  which  was  organized 
exclusively  for  the  purpose  of 
developing,  owning,  and  operating  an 
electric  generating  focility  in  Lowell, 
Massachusetts.  The  Facility  is  a  29  MW 
(net)  gas  turbine  topping-cycle 
cogeneration  focility  fueled  primarily  by 
natural  gas.  LCCLP  states  that  no  rate  or 
charge  in  connection  with  this  focility 
was  in  effect  under  the  laws  of  any  state 
as  of  October  24, 1992  or  any  time 
thereafter.  LCCLP  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  May  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  New  Yoric  State  Etectric  ft  Gas 
Corporation 

[Docket  No.  ER97-195&-000] 

Taka  notice  that  New,  Yorit  State 
Electric  ft  Gas  Corporation  (NYSEG)  on 
April  1, 1997,  tendered  for  filing  a  letter 
requesting  that  the  Federal  Energy 
R^ulatory  Commission  (Commission) 
withdraw  from  further  consideration 
service  agreements  (Service 
Agreements)  filed  by  NYSEG  on  March 
4, 1997,  under  whi(^  NYSEG  proposed 
to  provide  capacity  and/or  energy  to 
Ko^  Energy  Trading,  Inc.  (Koch),  Duke/ 
Louis  Dreyfus  L.L.C  (DLD),  Fedei^ 
Energy  Sales,  Inc.(FES),  Qtizens 
Lehman  Power  Sales  (Citizens),  and 
Rainbow  Energy  Mariceting  Corporation 
(REM)  in  accordance  with  the  l^SEG 
market-based  power  sales  tariff  (Tariff). 


Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act 
Lois  D.  Cashett, 

Secretary. 

[FR  Doc.  97-11398  Filed  5-1-97;  8:45  am] 
BSJJNQ  CODE 
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By  order  issued  on  March  21, 1997 
imder  Docket  No.  ER97— 1347-000,  the 
Commission  denied  without  prejudice 
to  refiling,  NYSEG’s  application  to  sell 
power  imder  the  Tariff.  The  Service 
Agreements  were  filed  piusuant  to 
Section  35.1  of  the  Commission’s  Rules 
of  Practice  and  Procedure. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Koch,  FES,  DID,  Citizens 
and  REM. 

Comment  date:  May  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Minnesota  Power  and  Light  Conqiany 

(Docket  No.  ER97-2379-000] 

Take  notice  that  on  April  17, 1997, 
Minnesota  Power  and  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi.s  notice. 

6.  Deseret  Generation  &  Transmission 
Cooperative 

[Docket  No.  ER97-2473-000] 

Take  notice  that  on  April  9, 1997, 
Deseret  Generation  &  Transmission 
Cooperative  tendered  for  filing  a  Notice 
of  Termination  of  Rate  Schedule  FERC 
No.  1  (Power  Sale  Agreement  with 
Department  of  Water  &  Power  of  the 
City  of  Los  Angeles). 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Conqtany,  Puhlic 
Sovice  Cmnpany  of  Oklahoma  and 
Southwestern  Electric  Power  Co. 

(Docket  No.  ER97-2475-0001 

Take  notice  that  on  April  9, 1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the.“CSW  Operating 
Companies”)  submitted  for  filing  a 
service  agreement  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  service  to  Arkansas 
Electric  Cooperative  Corporation  in 
accordance  with  the  CSW  Operating 
Companies’  open  access  transmission 
service  tariff.  The  CSW  Operating 
Companies  request  that  the  agreement 
be  accepted  to  become  effective  on 
March  7, 1997. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  Arkan^  Electric  Cooperative 
Corporation  and  the  Aikmisas  Public 
Ser^ce  Commission. 


Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Georgia  Power  Company 

[Docket  No.  ER97-2483-0001 

Take  notice  that  on  April  10, 1997, 
Georgia  Power  Company  (Georgia 
Power)  filed  with  the  Commission  six 
copies  of  a  “Pseudo  Scheduling  and 
Service  Agreement”  (PSSA)  dated  April 
8, 1997,  between  Georgia  Power  and 
Municipal  Electric  Authority  of  Georgia 
(MEAG)  (collectively,  the  Parties).  Upon 
its  effectiveness,  the  PSSA  will 
terminate  the  Parties  currently  effected 
Wholesale  Partial  Requirements  Electric 
Service  Contract  dated  November  23, 

1992,  which  contract  incorporates  the 
terms  of  Georgia  Power’s  Partial 
Requirements  Tariff  effective  January  1, 

1993. 

Georgia  Power  states  that  the  PSSA 
reflects  the  outcome  of  several  months 
of  negotiation  between  Georgia  Power 
and  MEAG  aimed  at  restructuring  the 
parties  service  relationship  in  li^t  of 
growing  competitive  pressures  and 
opportunities.  The  filing  states  that 
upon  its  effectiveness,  ti^e  PSSA  will 
afford  bffiAG  significant  independence 
and  flexibility  to  pursue  bulk  power 
opporhmities  in  &e  competitive 
marketplace,  and  at  the  same  time 
ensure  that  the  reliability  and 
economies  inherent  in  control  area 
operation  are  preserved  for  the  benefit 
of  Georgia  Power’s  and  MEAG’s 
customers. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tanqia  Electric  Conqiany 
[Docket  No.  ER97-2484-000] 

Take  notice  that  on  April  10, 1997, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filhog  a  Letter  of 
Commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida  (New  Smyrna). 

Tampa  Electric  proposes  t^t  the 
Letter  of  Commitment  be  made  effective 
as  of  June  1, 1997,  and  therefore 
requests  waiver  of  the  Commission’s 
notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  New 
Smyrna  and  the  Florida  Public  Service 
Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Interstate  Power  CempaBy 

(Docket  No.  ERg7-2501-000] 

Take  notice  that  on  April  10, 1997, 
Interstate  Power  Company  (IPW) 


tendered  for  filing  a  Network 
Transmission  Service  and  Operating 
Agreement  between  IPW  and  the  City  of 
McGregor.  Under  the  Service 
Agreement,  IPW  will  provide  Network 
Integration  Transmission  Service  to  the 
City  of  McGregor. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Interstate  Power  Company 

[Docket  No.  ER97-2502-000] 

Take  notice  that  on  April  11, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Network 
Transmission  Service  and  Operating 
Agreement  between  IPW  and  Wisconsin 
Power  and  Light  (WPL).  Under  the 
Service  Agreement,  IPW  will  provide 
Network  Integration  Transmission 
Service  to  WPL  for  the  City  of 
Guttenberg. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Interstate  Power  Company 

[Docket  No.  ER97-2503-000] 

Take  notice  that  on  April  11, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  thi^  Transmission 
Service  Agreements  between  IPW  and 
ComBelt  Power  Cooperative  (ComBelt). . 
Under  the  Transmission  Service 
Agreements,  IPW  will  provide  firm 
point-to-point  transmission  service  to 
ComBelt.  . 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  PuUic  Service 
Corporation 

[Docket  No.  ER97-2504-0001 
Take  notice  that  on  April  11, 1997, 
Wisconsin  Public  Service  Corporation 
(“WPSC”)  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and  North 
Central  Power  Co.,  Inc.  *rhe  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Power  ft  Light  Company 
[Docket  No.  ER97-2505-000] 

Take  notice  that  on  April  11, 1997, 
Carolina  Power  ft  Light  Company 
(CP&L)  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers:  Ohio 
Edison  Company  and  Pennsylvania 
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Power  Company  (The  Ohio  Edison 
System);  ConAgra  Energy  Services,  Inc.; 
and  PacifiCorp  Power  Marketing,  Inc. 
Service  to  each  Eligible  Customer  will 
be  in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company’s  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2506-000] 

Take  Notice  that  on  April  11, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  LG&E  Power  Marketing. 
Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
LG&E  Power  Marketing,  Inc.  under 
Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
LG&E  Power  Marketing,  Inc.  request 
waiver  of  the  Commission’s  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  April  30, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Coimselor. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ohio  Valley  Electric  Corporation 
Indiana-Kentucky  Electric  Corporation 

[Docket  No.  £897-2514-000] 

Take  notice  that  on  April  11, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(“OVEC”)  tendei^  for  filing  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  April  2, 
1997  (the  “Service  Agreement”) 
between  The  Power  Company  of 
America,  L.P.  (“PGA”)  and  OVEC. 

OVEC  proposes  an  effective  date  of 
April  2, 1997  and  requests  waiver  of  the 
Commission’s  notice  requirement  to 
allow  the  requested  effs^ve  date.  The 
Service  Agreemeqt  provides  for  non- 
firm  transmission  service  by  OV^  to 
PCA. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 


forth  in  OVEC’s  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

A  copy  of  this  filing  was  served  upon 
PCA. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER97-2515-000] 

Take  notice  that  on  April  11, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  Of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  American  Energy 
Solutions,  Inc.  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L’s  transmission  tariff. 

WP&L  requests  an  effective  date  of 
March  6,1997,  and,  accordingly,  seeks 
waiver  of  the  Commission’s  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-2516-000] 

Take  notice  that  on  April  11, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Manitowoc  Public 
Utilities.  The  Agreement  provides  for 
transmission  service  imder  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  XENERGY,  Inc. 

[Docket  No.  ER97-2517-000] 

Take  notice  that  on  April  11, 1997, 
XENERGY,  Inc.  (XENERGY)  tendered 
for  filing  with  the  Federal  ^ergy 
Regulatory  Commission  Rate  Schedule 
No.  1,  which  permits  XENERGY  to  make 
wholesale  power  sales  at  market-based 
rates. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  £897-2518-000] 

Take  notice  that  on  April  11, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  NYSEG’s 


Electric  Power  Sales  Tariff,  FERC 
Electric  Rate  Schedule,  Original  Voliune 
No.  1,  which  permits  NYSEG  to  make 
wholesale  power  sales  at  market-based 
rates  or  cost-based  rates. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  £897-2521-000] 

Take  notice  that  on  April  11, 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  a  service  agreement 
establishing  Koch  Energy  Traffing,  Inc. 
(KET)  as  a  customer  under  the  terms  of 
SCE&G’s  Open  Access  Transmission 
Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission’s 
notice  requirements.  Copies  of  this 
filing  were  served  upon  KET,  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Electric  Power  Company 
[Docket  No.  £897-2522-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
April  11, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  and  a  Non- 
Firm  Transmission  Service  Agreement 
between  itself  and  AIG  Trading  Corp. 
The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric’s  Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
AIG  Trading  Corp.  to  receive  non-firm 
transmission  service  under  Wisconsin 
Electric’s  FERC  Electric  Tariff,  Original 
Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  AIG  Trading  Corp.,  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  £897-2523-000] 

Take  notice  that  on  April  11, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  C^iS  Marketing, 
Services  and  Trading  Company 
(Customer).  This  Servic:e  Agreement 
specifies  that  the  Customer  has  agreed 
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to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  July  9, 1996  in  Docket  No. 
OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission’s  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
April  7, 1997  for  the  CMS  Marketing, 
Services  and  Trading  Company  Service 
Agreement.  RG&E  h^  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-2525-000] 

Take  notice  that  on  April  14, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  a  Service  Agreement, 
dated  December  31, 1996,  establishing 
AIG  Trading  Corporation  as  a  customer 
under  the  terms  of  CIPS’  Coordination 
Sales  Tariff  CST-1  (CST-1  Tariff). 

CIPS  requests  an  effective  date  of 
March  15, 1997  for  the  service 
agreement  and  the  revised  Index  of 
Customers.  Accordingly,  CIPS  requests 
waiver  of  the  Commission’s  notice 
requirements.  Copies  of  this  filing  were 
served  upon  AIG  Trading  Corporation 
and  the  Illinois  Commerce  Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duke  Power  Company 
(Docket  No.  £897-2526-000] 

Take  notice  that  on  April  14, 1997, 
Duke  Power  Company  (Duke)  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its' wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Ohio  Edison 
Company  and  Pennsylvania  Power 
Company,  collectively  the  Ohio  Edison 
System,  dated  as  of  March  7, 1997 
(TSA).,The  parties  have  not  engaged  in 
any  transactions  under  the  TSA  as  of  the 
date  of  filing.  Duke  states  that  the  TSA 
sets  out  the  transmission  arrangements 
under  which  Duke  will  provide  the 
Ohio  Edison  System  non-firm  point-to- 
point  transmission  service  xmder  Duke’s 
Pro  Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  effective  as  of  March  17, 1997. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Central  Illinois  Light  Company 
(Docket  No.  ER97-2S27-000] 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street, 


Peoria,  Illinois  61202,  on  April  14, 1997, 
tendered  for  filing  with  the  Commission 
a  substitute  Index  of  Customers  imder 
its  Coordination  Sales  Tariff  and  service 
agreements  for  three  new  customers. 

CILCO  requested  an  effective  date  of 
April  30, 1997. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Illinois  Light  Company 
(Docket  No.  ER97-2528-000] 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  300  Liberty  Street, 
Peoria,  Illinois  61602,  on  April  14, 1997, 
tendered  for  filing  with  the  Commission 
a  substitute  Index  of  Point-To-Point 
Transmission  Service  Customers  imder 
its  Open  Access  Transmission  Tariff  and 
service  agreements  for  four  new 
customers. 

CILCO  requested  an  effective  date  of 
April  3, 1997. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southwestern  Power  Marketers, 
Incorporated 

(Docket  No.  ER97-2529-000] 

Take  notice  that  Southwestern  Power 
Marketers,  Incorporated  (Southwestern) 
on  April  14, 1997,  tendered  for  filing 
pursuant  to  Rule  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  a  petition 
for  waivers  and  blanket  approvals  imder 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1,  to  be  effective  on  July 
1, 1997. 

Southwestern  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Southwestern 
purchases  power,  including  capacity 
and  related  services  from  electric 
utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers. 
Southwestern  will  be  functioning  as  a 
marketer.  In  Southwestern’s  marketing 
transactions.  Southwestern  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties.  All  sales  will  be  at  arms- 
len^,  and  no  sales  will  be  made  to 
affiliated  entities.  In  transactions  where 
Southwestern  does  not  take  title  for  the 
electric  power  and/or  energy. 
Southwestern  will  be  limited  to  the  role 
of  a  broker  and  charge  a  fee  for  its 


services.  Southwestern  is  not  in  the 
business  of  producing  or  transmitting 
electric  power.  Southwestern  does  not 
currently  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Interstate  Power  Company 

(Docket  No.  ER97-2530-0001 

Take  notice  that  on  April  14, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Delhi  Energy  Services,  Inc.  (Delhi). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
Delhi. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER97-2531-000] 

Take  notice  that  on  April  14, 1997, 
Texas-New  Mexico  Power  Company 
tendered  for  filing  an  application  for  a 
Commission  order  accepting  a  proffered 
rate  schedule  for  meicket-based  rates  and 
providing  for  associated  authorizations 
and  requirements. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Zond  Development  Corporation 

(Docket  No.  ER97-2532-000] 

On  April  10, 1997,  Zond  Development 
Corporation,  444  S.  Flower  Street,  Suite 
4545,  Los  Angeles,  California  90071 
(Zond  Development),  filed  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Sections  35.12  and  35.205 
of  the  Commission’s  regulations  the 
Application  of  Zond  Development 
Corporation  For  Order  Accepting  Rates 
For  Filing,  Determining  Rates  To  Be  Just 
And  Reasonable,  And  Granting  Certain 
Waivers  and  Preapprovals. 

Zond  Development  is  constructing  a 
wind  turbine  facility  (along  with  certain 
appurtenant  interconnected 
transmission  facilities)  near  Alta,  Iowa. 
The  facility  will  consist  of 
approximately  150  wind  turbines,  each 
with  a  nameplate  capacity  of  750  kW, 
resulting  in  a  peak  generating  capacity 
of  112.5  MW.  All  energy  and  capacity 
produced  by  the  facility  will  be  sold  to 
MidAmerican  Energy  Company  at  rates 
negotiated  between  the  pa^es. 
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Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Peco  Energy  Company 
[Docket  No.  ER97-2533-000] 

Take  notice  that  on  April  14, 1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  March  31, 

1997  with  Plum  Street  Energy  Marlmting 
(PLUM  STREET)  under  PECO’s  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
Plum  Street  as  a  customer  imder  the 
Tariff. 

PECO  requests  an  effective  date  of 
March  31, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Plum  Street  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Oklahoma  Gas  &  Eleirtric  Company 
[Docket  No.  FA93-52-001] 

Take  notice  that  on  March  28, 1997, 
Oklahoma  Gas  &  Electric  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  dc^et. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  97-11450  Filed  5-1-97;  8:45  am] 
BHJJNQ  CO06  C717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  DI97-6-000,  et  al.] 

Hydroelectric  Applications 
[^mersVille  HydroPower  GenCo,  et 
ai.];  Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  DI97-5-000. 

c.  Date  Filed:  March  27, 1997. 

d.  Applicant:  SomersVille 
HydroPower  GenCo. 

e.  Name  of  Project:  Somersville  Mill 
Pond  Dam  Inject. 

/.  Location:  Scantic  River,  in  the 
Town  of  Somers,  Tolland  Coimty, 
Connecticut. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 


33.  Minnesota  Power  &  Light  Company 
[Docket  No.  ER97-2534-000] 

Take  notice  that  on  April  14, 1997, 
Minnesota  Power  &  Light  Company, 
tendered  for  filing  signed  Service 
Agreements  with  the  following:  Citizens 
Lehman  Power  Sides,  ConAgra  Energy 
Services,  Inc.,  Illinois  Power  Company, 
NorAm  Energy  Services,  Inc.,  PanEnergy 
Power  Services,  Sonat  Power  Marketing 
L.P.,  Southern  Energy  Trading  & 
Marketing,  Inc.,  Union  Electric 
Company,  Western  Resources,  and  WPS 
Energy  Services,  Inc. 

Under  its  Non-Firm  Point-to-Point 
Transmission  Service  to  satisfy  its  filing 
requirements  imder  this  tariff. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-2535-000] 

Take  notice  that  on  April  14, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  CMS  Marketing, 
Services  and  Trading.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  May  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Consumers  Power  Company 
[Docket  No.  FA93-3-0021 

1  Take  notice  that  on  January  21, 1997, 

I  Consumers  Power  Company  tendered 

I  for  filing  its  compliance  filing  in  the 

I  above-referenced  docket, 

i 

i 


h.  Applicant  Contact:  Joseph  S. 

Cudnik,  Jr.,  70  Somers  Hill  Circle, 
Somers,  CT  06071-1927,  (860)  654- 
9378. 

i.  FERC  Contact:  Etta  Foster,  (202) 
219-2679. 

j.  Comment  Date:  May  30, 1997. 

k.  Description  of  Project:  The 
proposed  project  will  consist  of:  (1)  A 
dam,  21.5  feet-high  and  185-feet  wide: 

(2)  a  spillway;  (3)  a  70-foot-long 
penstock,  8  feet  in  diameter;  (4)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  220  kW;  (5) 
a  tailrace;  (6)  a  reservoir  with  a  surface 
area  of  217,800  square  feet,  and  a 
drainage  area  of  57  square  feet;  (7)  three 
transmission  lines,  and  (8)  appurtenant 
facilities. 

When  a  petition  for  Declaratory  Order 
is  filed  widi  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 

(1)  Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  Iwds  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  fiom  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project’s  head  or  generating 
capacity,  or  have  otherwise  significantly 
modifi^  the  project’s  pre-1935  design 
or  operation. 

l.  Purpose  of  Project:  Applicant  shall 
negotiate  a  purchase  agreement  for  the 
sale  of  power  generated  at  the  project 

m.  Tnis  notice  also  consists  of  me 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

2a.  Type  of  Application:  Changes  in 
Project  I^d  Rights  and  Non-Project  Use 
of  Ihnject  Lands  and  Waters. 

b.  Inject  Name  and  No.:  Pillager 
Hydroelectric  Project,  FERC  Project  No. 
2663-005. 

c.  Date  Filed:  February  14, 1997. 

d.  Applicant:  Minnesota  Power  and 

Placid  on  the  Crow 
Wing  River  in  the  Township  of  Pillager 
in  Morrison  County,  Minnesota. 

/.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

g.  Applicant  Contact:  John  J. 

Paulson,  Minnesota  Power  and  Light 
Company  30  West  Superior  Street, 
Duluth,  MN  55802,  (218)  722-5642. 

h.  F^C  Contact:  Steve  Naugle,  (202) 
219-2805. 

i.  Comment  Date:  June  2, 1997. 

j.  Description  of  the  Filing:  Minnesota 
Power  and  Light  Company  requests 


Light  Company. 
e.  Location:  Lake 
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approval  to  convey  leases  of  land  within 
the  Pillager  Project  boundary  to  adjacent 
private  property  owners  to  provide 
access  to  L^e  Placid.  The  total  amount 
of  project  land  proposed  for  lease 
conveyance  is  26.31  acres.  The  project 
lands  that  would  be  leased  are  located 
adjacent  to  lots  1  through  17  of  the  Tall 
Timbers  Subdivision  and  lots  1  through 
15  of  the  North  View  Shores 
Subdivision.  The  applicant  proposes  to 
convey  both  group  and  individual 
access  leases. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

3a.  Type  of  Application:  Surrender  of 
License  (Major). 

b.  Project  No.:  3034-008. 

c.  Date  Filed:  February  24, 1997. 

d.  Applicant:  Arkansas  Electric 
Cooperative  Corporation. 

e.  Name  of  Project:  Arkansas  River 
Lock  and  Dam  No.  3,  Hydroelectric 
Project. 

/.  Location:  On  the  Arkansas  River  in 
Jefferson  and  Lincoln  Counties, 
Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Contacts:  S.  Maurice  Robinson, 
Director,  Engineering,  Construction  & 
Operations,  Arkansas  Electric 
Cooperative  Corporation,  P.O.  Box 
194208,  Little  Rock,  AR  72219-4208, 
(501) 570-2200. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202) 219-2671. 

j.  Comment  Date:  May  28, 1997. 

k.  Description  of  the  Proposed  Action: 
The  licensee  requests  to  surrender  its 
license  for  the  proposed  project. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
and  D2. 

4a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Adirondack  Hydro 
Development  Corporation  and  McGrath 
Industries,  Inc. 

c.  Project  No.:  The  proposed 
Waterford  Hydroelectric  Project,  FERC 
No.  10648-003  is  to  be  located  on  the 
Hudson  River,  in  Saratoga  and 
Rensselear  Coimties,  New  York. 

d.  Date  Filed:  March  12, 1997. 

e.  Pursuant  to:  P.L.  104—242. 

/.  Applicant  Contact:  Keith  F. 

Comeau,  Vice  President,  Adirondack 
Resource  Management  Associates,  LLC, 
P.O.  Box  829,  Two  Franklin  Square, 
Saratoga  Springs,  NY  12866,  (518)  587- 
4300. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Comment  Date:  May  27, 1997. 

j.  Description  of  the  Requests:  The 

licensees  request  that  the  existing 


deadline  for  the  commencement  of 
construction  for  FERC  Project  No.  10648 
be  extended  to  June  9, 1999.  The 
licensees  also  request  that  the  deadline 
for  submission  of  an  access  agreement 
with  the  State  of  New  York  under 
Article  305  be  extended  to  60  days  prior 
to  commencement  of  construction  of  the 
project.  Further,  the  licensees  request 
that  the  deadline  to  file  a  dam 
rehabilitation  plan  and  schedule,  as 
required  by  article  306,  be  extended  to 
June  9, 1999. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

5a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  4357-016. 

c.  Date  Filed:  April  1, 1997. 

d.  Applicant:  Clifton  Hydro-Power 
Limited  Partnership. 

e.  Name  of  Project:  Clifton  Mills  #2. 

/.  Location:  On  the  Pacolet  River,  in 

Spartansburg  Coimty,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)— 825(r). 

h.  Applicant  Contact:  Paul  V.  Nolan, 
Esq.,  5515  N.  17th  Street,  Arlington,  VA 
22205,  (703)  534-5509. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  Jime  9, 1997. 

k.  Description  of  Application:  The 
licensee  seeks  to  surrender  its  license 
because  it  was  not  able  to  obtain 
financing  to  complete  construction  of 
the  project.  Only  five  percent  of  the 
construction  work  to  complete  the 
project  has  been  done. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Pr^edure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  dr  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  or 
“MOTION  TO  INTERVENE”,  as 


applicable,  and  the  Project  Niunber  of  * 
the  partievdar  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS,” 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,”  “NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,”  “COMPETING 
APPUCATION,”  “PROTEST,”  or 
“MOTION  TO  INTERVENE,”  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fix)m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

Dated:  April  25, 1997,  Washington,  DC. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-11421  Filed  5-1-97;  8:45  am] 
BILLMG  CODE  S717-«1-P 

DEPARTMENT  OF  ENERGY 
Southeastern  Power  Administration 
Proposed  Rate  Adjustment 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Notice  of  rate  order. 

SUMMARY:  The  Deputy  Secretary  of  the 
Department  of  Energy  confirmed  and 
approved,  on  an  interim  basis.  Rate 
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Schedule  SJ— 1.  The  rate  was  approved 
on  an  interim  basis  through  June  30, 

1999,  and  is  subject  to  confirmation  and 
approval  by  the  Federal  Regulatory 
Commission  on  a  final  basis. 

DATES:  Approval  of  rate  on  an  interim 
basis  is  effective  through  June  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Jourolmon,  Assistant 
Administrator,  Finance  &  Marketing, 
Southeastern  Power  Administration, 
Department  of  Energy,  Samuel  Elbert 
Building,  2  South  Public  Square, 
Elberton,  Georgia  30635-2496,  (706) 
213-3800. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Order  issued  December  14, 1994,  in 
Docket  No.  EF94-3021-000,  confirmed 
and  approved  Wholesale  Power  Rate 
Schedules  CC-l-D,  CM-l-C,  CEK-l-C, 
CSI-l-C,  CTV-l-C,  CK-l-C,  and  CBR- 
1-C  through  June  30, 1999.  This  order 
includes  the  Wholesale  Power  Rate 
Schedule  SJ-1  for  the  sale  of  power 
fium  the  Stonewall  Jackson  Project. 

Issued  in  Washington,  D.C.,  April  24, 1997. 
Charles  B.  Curtis, 

Deputy  Secretary. 

Department  of  Energy 
Deputy  Secretary 
[Rate  Order  No.  SEPA-S6] 

Southeastern  Power  Administration — 
Cumberland  System  Powrer  Rates,  Order 
Confirming  and  Approving  Power  Rates  on 
an  Interim  Basis 

Pursuant  to  Sections  302(a)  and  301(b)  of 
the  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  the  functions  of  the  Secretary 
of  the  Interior  and  the  Federal  Power 
Commission  under  Section  5  of  the  Flood 
Control  Act  of  1944, 16  USC  825s,  relating  to 
the  Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and  vested 
in  the  Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  May  30, 1986, 
51  FR  19744  (May  30, 1986),  the  Secretary  of 
Energy  delegated  to  the  Administrator  the 
authority  to  develop  power  and  transmission 
rates,  and  delegated  to  the  Under  Secretary 
the  authority  to  confirm,  approve,  and  place 
in  effect  such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy  Regulatory 
Commission  (FERC)  the  authority  to  confirm 
and  approve  on  a  final  basis  or  to  disapprove 
rates  developed  by  the  Administrator  imder 
the  delegation.  On  November  4, 1993,  the 
Secretary  of  Energy  issued  Amendment  No. 

3  to  Delegation  Order  No.  0204-108,  granting 
the  Deputy  Secretary  authority  to  confirm, 
approve,  and  place  into  effect  Southeastern’s 
rates  on  an  interim  basis.  This  rate  is  issued 
by  the  Deputy  Secretary  pursuant  to  said 
notice. 

Background 

Power  from  the  Cumberland  System  is 
presently  sold  under  Wholesale  Power  Rate 
Schedules  CC-l^,  CM-l-C,  CEK-l-C,  CSI- 


1—U,  CTV— 1— C,  CK— 1— C,  and  CBR— 1— C. 

These  rate  schedules  were  approved  by  the 
FERC  on  December  14, 1994,  for  a  period 
ending  June  30, 1999. 

Public  Notice  and  Comment 

Southeastern  prepared  a  Power  Repayment 
Study  dated  October  1996  for  the 
Ciunberland  System  which  showed  that 
revenues  at  current  rates  and  including  the 
proposed  Stonewall  Jackson  Projects  rate 
were  adequate  to  meet  repayment  criteria.  On 
August  26, 1996,  by  Fede^  Register  Notice 
61  FR  43760,  Southeastern  proposed  to 
include  the  Stonewall  Jackwn  Project  in  the 
Cumberland  System,  llie  Notice  also  gave 
the  opportunity  for  review  and  comment, 
with  a  deadline  for  the  written  comments  on 
September  27, 1996.  Southeastern  received 
no  written  comments. 

Discussion 
System  Repayment 

An  examination  of  Southeastern’s  revised 
system  power  repayment  study,  prepared  in 
October  1996,  for  the  Cumberland  System  - 
shows  that  with  the  proposed  rates,  all 
system  power  costs  are  paid  within  the  50* 
year  repayment  period  required  by  existing 
law  and  DOE  Procedure  RA  6120.2.  The 
Administrator  of  Southeastern  has  certified 
that  the  rates  are  consistent  with  applicable 
law  and  that  they  are  the  lowest  possible 
rates  to  customers  consistent  with  sound 
business  principles. 

Environmental  Impact 

Southeastern  has  reviewed  the  possible 
environmental  impacts  of  the  rate  adjustment 
imder  consideration  and  has  concluded  that, 
because  the  adjusted  rate  would  not 
significantly  affect  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act  of  1969, 
the  proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Iinpact  Statement  is  required. 

Availability  of  Inf ormation 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  public  review  in  the 
offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building,  2 
South  Public  Square,  Elberton,  Georgia 
30635,  and  in  tbe  Power  Marketing  Liaison 
Office,  James  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20585. 

Submission  to  the  Federal  Energy  Regulatory 
Commission 

The  rate  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together  with 
supporting  documents,  will  be  submitted 
promptly  to  the  Federal  Energy  Regulatory 
Commission  for  confirmation  and  appror^ 
on  a  final  basis  ending  no  later  than  June  30. 
1999. 

(frder 

In  view  of  the  foregoing  and  pursuant  to 
the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm  and 
approve  on  an  interim  basis,  attached 
V^olesale  Power  Rate  Schedule  SJ-1.  The 


Rate  Schedule  shall  remain  in  effect  on  an 
interim  basis  through  June  30, 1999,  or  until 
the  FERC  confirms  and  approves  it  or  a 
substitute  rate  schedules  on  a  final  basis.  By 
my  action,  I  also  approve,  on  an  interim 
buis,  the  inclusion  of  the  Stonewall  Jackson 
Project  into  the  Cumberland  System  of 
Projects  for  rate  and  repayment  purposes. 

Issued  in  Washington,  D.C,  April  24, 1997. 
Charles  B.  Curtis, 

Deputy  Secretary. 

[FR  Doc.  97-11447  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  S46(M)1-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5479-8) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  14, 1997  Through  April 
18, 1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  4, 1997  (62  FR  16154). 

Draft  EISs 

EBP  No.  D-AFS-K65195-CA  Rating 
EC2,  Desolation  Wilderness 
Management  Guidelines  Revisions  for 
the  Eldorado  National  Forest  and  the 
Lake  Tahoe  Basin  Management  Unit 
(LTBMU),  Limits  of  Acceptable  Change 
(LAC),  Eldorado  Coimty,  CA. 

Summary:  EPA  expressed 
environmental  concern  with  alternatives 
that  do  not  promote  restoring  areas 
currently  exceeding  standard  set  for  the 
Desolation  Wilderness.  EPA 
recommended  including  the  closiue  of 
the  Rockhound  grazing  allotment  in  its 
preferred  alternative. 

ERP  No.  D-AFS-L65281-ID  Rating 
EC2,  White  Pine  Creek  Salvage  Timber 
Sale,  Implementation.  Clearwater 
National  Forest,  Palouse  Ranger  District, 
Benewah  and  Latah  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  that 
implementation  of  best  management 
practices  and  associated  mitigation 
measures  may  not  ensiue  protection  of 
beneficial  uses  downstream  of  the 
project  area. 

ERP  No.  D-FHW-E40771-NC  Rating 
E02,  Wilmington  Bypass  Transportation 
Improvements,  US  17  to  US  421, 
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Funding,  COE  Section  10  and  404 
Permits  and  US  Coast  Guard  Bridge 
Permit  Issuance,  Bumswick  and  New 
Hanover  Coimties,  NC. 

Summary:  EPA  had  environmental 
objections  or  concerns  with  all  four 
alternatives  evaluated  in  detail. 
Alternatives  2  and  3  have  greater 
wetlands  impact  and  occupy  Red- 
cockaded  woodpecker  forage  areas.  All 
alternatives  would  impact  adversely  a 
minority/low-income  community  at  the 
interchange  with  US  17.  EPA  requested 
additional  mitigation  for  secondary 
impacts  and  wetland  losses. 

ERP  No.  D-FHW-E40772-AL  Rating 
EC2,  Industrial  Parkway  Connector 
Project,  Transportation  Improvement, 
from  Lott  Road  (AL-217)  to  US  45, 
Funding,  COE  Section  404  Permit  and 
NPDES  Permit,  Mobile  County,  AL. 

Summary:  EPA  expressed 
environmental  concerns  that  wetlands 
and  forested  areas  be  avoided.  Details 
on  wetland  mitigation  are  needed  in 
final  EIS. 

EBP  No.  I>-FHW-L40202-WA  Rating 
E02, 1-5  Toutle  Park  Road  to  Maytown, 
Transportation  Improvements,  Fimding, 
COE  Section  404  Permit,  US  Coast 
Guard  and  NPDES  Permits,  Cowlitz, 
Lewis  and  Thurston  Counties,  WA. 

Summary:  EPA  expressed 
environmental  objection  related  to  the 
structiuing  of  the  draft  EIS  as  a  project- 
specific  document.  Based  on  EPA’s 
early  participation  in  the  development 
of  the  project  tiered  documents  would 
be  used  in  support  of  specific  projects 
as  they  come  on-line.  EPA  does  not 
believe  the  present  document  provides 
sufficient  information  to  adequately 
disclose  the  potentially  significant 
impacts  finm  the  project  and  serve  as 
the  sole  NEPA  documentation  for  the 
entire  42.5  mile  project.  EPA  believed 
that  additional  i^ormation  and 
technical  analyses  related  to 
alternatives,  wetlands,  avoidance/ 
impacts/mitigation,  floodplain  impacts, 
surface  and  groimdwater  impacts,  and 
indirect/secondary/cumulative  effects 
are  needed. 

ERP  No.  D-NPS-L65277-WA  Rating 
LO,  Lake  Crescent  Management  Plan, 
Implementation,  Olympic  National 
Park,  WA. 

Summary:  Our  abbreviated  review  has 
revealed  no  EPA  concerns  on  this 
project. 

ERP  No.  DS-FHW-E40758-NC  Rating 
E02,  Wilmington  Bypass  Transportation 
Improvement  Program,  Updated 
Information,  Construction  finm  1-40  to 
US  421,  Funding,  NPDES  and  U.S.  Coast 
Guard,  and  COE  Section  10  and  404 
Permits,  New  Hanover  County,  NC. 

Summary:  EPA  expressed 
environmental  objections  to  the 


Southern  Alternative  because  it  would 
impact  more  wetlands,  relocate  more 
than  twice  as  many  residents,  and  has 
more  noise  impacts.  However,  EPA  also 
recognizes  the  Center  Alternative  may 
have  greater  impact  to  low  income  and 
minority  communities.  The  Document 
also  is  deficient  in  providing  wetlands 
mitigation. 

Final  EISs 

ERP  No.  F-AFS-E61037-TN  Upper 
Ocoee  River  Corridor  Land  and  Water- 
Based  Recreational  Development, 
Implementation,  Cherokee  National 
Forest,  Ocoee  Ranger  District,  Polk 
County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  with  increased 
traffic  and  its  potential  impacts. 

ERP  No.  F-NPS-C61009-NY 
Manhattan  Sites  General  Management 
Plans,  Implementation,  Castle  Clinton 
National  Monument,  Federal  Hall 
National  Memorial,  General  Grant 
National  Memorial,  Saint  Paul’s  Chinch 
National  Historic  Site  and  Theodore 
Roosevelt  Birthplace  National  Historic 
Site,  New  York  and  Westchester 
Counties,  NY. 

Summary:  EPA  determinate  that  it 
had  no  objections  to  the  proposed 
project. 

Dated;  April  29, 1997. 

William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  97-11474  Filed  5-1-97;  8:45  amj 
BILLING  CODE  66e0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6479-71 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  Genend  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  April  21, 1997 
Through  April  25, 1997  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  970152,  Draft  EIS,  AFS,  CA. 
Canyons  Project,  Implementation, 
Tnickee  Ranger  District,  Tahoe 
National  Forest.  Sierra  and  Nevada 
Counties,  CA,  Due:  June  23, 1997, 
Contact:  Caryn  Himter  (916)  587- 
3558. 

EIS  No.  970153.  Final  EIS,  GSA,  MD, 
U.S.  Food  and  Drug  Administration 
(FDA)  Consolidation  of  the  following: 
Center  for  Drug  Evaluation  and 
Research  (CDER),  Center  for  Devices 
and  Radiological  Health  (CDRH), 


Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  Office  of 
Commissioner  (OC),  Site  Selection, 
White  Oak  Naval  Surface  Weapons 
Center,  Montgomery,  MD,  Due:  June 
09, 1997,  Contact:  Jag  Bhargava  (202) 
708-7248. 

EIS  No.  970154,  Draft  EIS,  AFS,  MT, 
Poorman  Project,  Implementation, 
Harvesting  and  Road  Construction, 
Helena  National  Forest,  Lincoln 
Ranger  District,  Lewis  and  Clark 
County,  MT,  Due;  June  23, 1997, 
Contact:  Thomas  J.  Andersen  (406) 
449-5201. 

EIS  No.  970155,  Draft  EIS,  AFS,  CA, 
Damon  Fire  Salvage  and  Restoration 
Project,  Implementation,  Modoc 
National  Forest,  Modoc  County,  CA, 
Due;  June  23, 1997,  Contoct;  Paul 
Bailey  (916)  233-5811. 

EIS  No.  970156.  Draft  EIS,  NRCS,  OK. 
Middle  Deep  Red  Run  Creek 
Watershed  Plan,  Implementation, 
Funding  and  Possible  COE  Section 
404  Permit,  Central  Rolling  Red 
Plains,  Tillman,  Comanche  and  Kiowa 
Counties,  OK,  ZTue;  June  23, 1997, 
Contact:  Ronnie  L.  Clark  (405)  742- 
1200. 

EIS  No.  970157,  Final  EIS,  AFS,  NV, 
Griffon  Mining  Project, 
Implementation,  Issuance  Plan  of 
Operations  Approval,  Humboldt- 
Toiyabe  National  Forests,  Ely  Ranger 
District,  White  Pine  County,  NV,  Due; 
June  09, 1997,  Contact:  David 
Valenzaela  (702)  289-3031. 

EIS  No.  970158.  Final  EIS,  FTA,  TX, 
North  Central  Corridor  Light  Rail 
Transit  (LRT)  Extension, 
Transportation  Improvements, 
Funding,  NPDES  Permit  and  COE 
Section  404  Permit,  Dallas  and  Collin 
Counties,  TX,  Due;  June  09, 1997, 
Contact;  Jesse  Balleza  (817)  860-9663. 
Dated;  April  29. 1997. 

William  D.  Dickerson. 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  97-11475  Filed  5-1-97;  8;45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6820-5] 

Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory 
csic  printing,  metal  finishing,  and 
computers  and  electronics  sector 
subcommittee  open  meetings. 
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SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92— 
463,  notice  is  hereby  given  that  the 
Printing,  Computers  and  Electronics, 
and  Metal  Finishing  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Cmmcil  will  meet  on  the  dates 
and  times  described  below.  All  meetings 
are  open  to  the  public.  Seating  at  all 
three  meetings  will  be  on  a  first-come 
basis  and  limited  time  will  be  provided 
for  public  comment.  For  further 
information  concerning  specific 
meetings,  please  contact  die  individuals 
listed  with  the  three  cmnouncements 
below. 

(1)  Printing  Sector  Subcommittee — May 
20  and  21, 1997 


(2)  Metal  Finishing  Sector 
Subcommittee — June  2  and  3, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Metal 
Finishing  Sector  Subcommittee  on 
Monday,  June  2,  and  Tuesday,  June  3, 
1997,  at  the  Washington  Marriott  Hotel, 
1221  22nd  Street,  NW.,  Washington,  DC. 
The  hotel  is  located  at  the  comer  of 
22nd  and  M  Struts,  NW.  The  telephone 
number  is  202-872-1500.  The 
Subcommittee  will  meet  both  days  &om 
approximately  9  a.m.  EDT  to 
approximately  4  p.m.  EDT. 

It  is  anticipated  that  most  of  the 
Subcommittee  meeting  will  focus  on  the 
Metal  Finishing  Sector’s  Strategic  Coals 
Initiative.  During  this  time,  there  will 
likely  be  breakout  sessions  for  different 
stakeholder  groups  to  discuss  the 
Sector’s  Strategic  Goals.  It  is  further 
anticipated  that  there  will  be  breakout 
sessions  during  these  two  days  to  allow 
workgroups  to  discuss  ongoing  Research 
and  Technology,  Regulatory  and 
Reporting,  and  Performance  Tier- 
Oriented  projects.  A  formal  agenda  will 
He  available  after  May  12, 1997. 

For  further  information  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  Subcommittee,  please 
contact  Bob  Benson,  DFO,  at  EPA  by 
telephone  on  (202)  260-8668  in 
Washington,  I^,  by  fax  on  (202)  260- 
8662,  or  by  e-mail  at 
benson.robert@epamail.epa.gov. 

(3)  Computers  and  Electronics  Sector 
Subcommittee — June  4  and  5, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Computers 
and  Electronics  Sector  Subcommittee  on 
Wednesday,  Jime  4, 1997,  from  8:30 
a.m.  EDT  imtil  5  p.m.  EDT  and  on 
Thursday,  J\me  5, 1997,  from  8:30  a.m. 
EDT  to  3  p.m.  EDT,  at  the  DuPont  Plaza 
Hotel,  1500  New  Hampshire  Avenue, 
Washington,  DC  20036. 

Both  days,  June  4  and  5,  will  be 
devoted  partly  to  breakout  sessions  for 
the  three  subcommittee  workgroups 
(Reporting  and  Information  Access; 
Overcoming  Barriers  to  Pollution 
Prevention,  Product  Stewardship,  and 
Recycling;  and  Integrated  and 
Sustainable  Alternative  Strategies  for 
Electronics)  and  piully  to  plenary 
sessions.  Over  the  course  of  the  two 
days,  the  Subcommittee  will  be 
discussing  management  of  consumer 
electronics  product  recycling  and 
recovery;  alternative  strategies  for 
environmental  protection  in  the 
computers  and  electronics  industry, 
regulatory  barriers  to  cathode  ray  tube 
(CRT)  recycling;  barriers  to  clos^-loop 


Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Printing 
Sector  Subcommittee  on  Tuesday,  May 
20, 1997,  from  1  p.m.  EDT  until  5  p.m. 
EDT  and  on  Wednesday,  May  21, 1997, 
fiom  8:30  a.m.  EDT  until  noon  EDT.  The 
Multi-media  Flexible  Permitting  Team 
and  the  New  York  City  Education 
Project  Team  will  hold  workgroup 
meetings  fiom  10  a.m.  EDT  to  Noon  EDT 
on  Tuesday,  May  20, 1997.  If  the 
Subcommittee  members  determine  it  is 
necessary  for  either  or  both  of  the  teams 
to  meet  again  following  the 
subcommittee  meeting,  those  workgroup 
meetings  will  take  place  on  May  21, 
1997,  .^m  approximately  1:30  p.m. 

EDT  to  3:30  p.m.  EDT.  The 
Subcommittee  and  Multi-Media  Flexible 
Permit  Project  Workgroup  Meetings  will 
be  held  at  the  Helen  Dwight  Reid 
Education  Foimdation,  1319  Eighteenth 
Street,  NW.,  Washington,  DC.  The 
telephone  number  is  (202)  296-6267. 
The  New  York  City  Education  Project 
Team  (NYCEPT)  will  meet  in  room  208 
of  the  Canterbury  Hotel,  1733  N  Street, 
NW.,  Washington,  EX].  The  telephone 
munber  is  202-393-3000. 

The  pmpose  of  the  Subcommittee 
meeting  is  to  discuss  the  continued 
progress  of  the  two  project  teams.  The 
NYCEPT  will  be  reporting  on  project 
developments  in  technical  assistwce 
and  community  involvement.  The 
Mijdti-media  Flexible  Permit  Project 
Team  will  be  reporting  on  the  results  of 
exploring  major  sovuces,  public 
participation,  and  thresholds  for  the 
proposed  permit. 

For  further  information  concerning 
this  Printing  Sector  Subcommittee 
meeting,  please  contact  either  Frank 
Finamore,  Designated  Federal  Officer 
(DFO),  at  EPA,  by  telephone  on  (202) 
564-7039,  or  Mick  Kulik,  Alternate 
DFO,  at  EPA  Region  3  in  Philadelphia, 
PA  on  (215)  566-5337. 


water  recycling  in  the  electronics 
industry;  and  CURE — a  new 
streamlined,  consolidated,  electronic 
reporting  system.  Opportunity  for 
public  comment  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughout  the  meeting. 

For  further  information  concerning 
this  meeting  of  the  Common  Sense 
Initiative’s  Computers  and  Electronics 
Sector  Subcommittee,  please  contact 
John  J.  Bowser,  Acting  DFO,  U.S.  EPA 
on  (202)  260-1771,  by  fax  on  (202)  260- 
1096,  by  e-mail  at 

bowser.john@epamail.epa.gov.,  or  by 
mail  at  U.S.  EPA  (MC  7405),  401  M 
Street,  S.W.,  Washington,  DC  20460; 
Mark  Mahoney,  U.S.  EPA  Region  1  on 
(617)  565—1155;  or  David  Jones,  Region 
9,  U.S.  EPA  on  (415)  744-2266. 

Inspection  of  Subcommittee  Documents: 

Docmnents  relating  to  the  above 
Sector  Subcommittee  announcements, 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  official  minutes  for  the 
meetings,  will  be  available  for  public 
inspection  in  room  2821M  of  EPA 
Headquarters,  Common  Sense  Initiative 
Staff,  401  M  Street,  SW.,  Washington, 
EX]  20460,  telephone  number  202-260- 
7417.  Common  Sense  Initiative 
information  can  be  accessed 
electronically  through  contacting  Daria 
Willis  at  willis.daria@epamail.e|}a.gov. 

Dated:  April  28, 1997. 

Kathleen  Bailey, 

Designated  Federal  Officer. 

[FR  Doc.  97-11494  Filed  5-1-97;  ,8:45  am) 
BILUNQ  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-5820-1] 

Industrial  Combustion  Coordinated 
Rulemaking  Advisory  Coordinating 
Committee  Notice  of  Upcoming 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Industrial  Combustion 
Coordinated  Rulemaking  (ICCR)  Federal 
Advisory  Committee  notice  of  upcoming 
meeting. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  2,  section  9(c), 
EPA  gave  notice  of  the  establishment  of 
the  ICCR  Federal  Advisory  Committee 
(hereafter  referred  to  as  the  Coordinating 
Committee)  in  the  Federal  Register  on 
August  2, 1996  (61  FR  40413). 

'Tne  public  can  follow  the  progress  of 
the  ICCR  through  attendance  at 
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meetings  (which  will  be  announced  in 
advance)  and  by  accessing  the 
Technology  Transfer  Network  (TTN), 
which  serves  €is  the  primary  means  of 
disseminating  information  about  the 
ICX3t. 

DATES:  The  next  meeting  of  the 
Coordinating  Conunittee  is  scheduled 
for  May  21. 1997.  Further  information 
on  the  Coordinating  Committee  may  be 
obtained  by  accessing  the  TTN. 
ADDRESSES:  The  Coordinating 
Committee  meeting  on  May  21, 1997 
will  be  held  at  the  Regal  University 
Hotel,  2800  Campus  Walk  Avenue, 
Durh^,  North  Carolina  (919-383— 
8575). 

Inspection  of  Documents:  Docket. 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  U.S. 
EPA  Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  A-9&- 
17.  The  docket  is  open  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  tl^ugh  Friday 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  I^ormation  Center  (6102), 
401  M  Street  SW.,  Washington,  DC 
20460;  telephone:  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 
Room  M-1500,  Waterside  Mall  (groimd 
floor).  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFOraNATION  CONTACT:  Fred 
Porter  or  Sims  Roy,  U.S.  Environmental 
Protection  Agency,  Emission  Standards 
Division,  Combustion  Group,  (MD-13), 
Research  Triangle  Park,  NC  27711, 
telephone  numbers  (919)  541-5251  and 
541-5263,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Technology  Transfer  Network  (TTN) 

The  TTN  is  one  of  the  EPA’s 
electronic  bulletin  boards.  The  TTN  can 
be  accessed  through  the  Intemet.at: 

FTP:  ttnftp.rtpnc.epa.gov 
WWW:  ttnwww.rtpnc.epa.gov 

When  accessing  the  WWW  site,  select 
TTN  BBS  Web  from  the  first  menu,  then 
select  Gateway  to  Technical  Areas  from 
the  second  menu,  and  finally,  select 
ICCR-Industrial  Combustion 
Coordinated  Rulemaking  from  the  third 
menu. 

Access  to  the  TTN  through  FTP  is  a 
streamlined  approach  for  downloading 
files,  but  is  only  useful,  if  the  desired 
filenames  are  Imown. 

If  more  information  on  the  TTN  is 
needed,  call  the  help  desk  at  (919)  541— 
5384. 

All  Coordinating  Committee  meetings 
will  be  announced  in  the  Federal 


Register.  Work  Group  meetings  will  be 
announced  on  the  TTN.  Individuals 
interested  in  Work  Group  meetings,  or 
any  aspect  of  the  ICCR  for  that  matter, 
should  access  the  TTN  on  a  regular 
basis  for  information. 

Two  copies  of  the  Coordinating 
Committee  charter  are  filed  with 
appropriate  committees  of  Congress  and 
the  Library  of  Congress  and  are  available 
upon  request  to  the  Docket  (ask  for  item 
B-1).  The  purpose  of  the  Coordinating 
Committee  is  to  assist  EPA  in  the 
development  of  regulations  to  control 
emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 
combustion  of  fuels  and  non-hazardous 
solid  wastes.  The  Coordinating 
Committee  will  attempt  to  develop 
recommendations  for  national  emission 
standards  for  heizardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act, 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standa^  (NSPS)  under  section  111  of  ' 
the  Act.  The  recommendations  will 
cover  boilers,  process  heaters, 
industrial/commercial  and  other 
incinerators,  stationary  internal 
combustion  engines,  and  stationary 
combustion  turbines. 

The  lists  of  Coordinating  Committee 
and  Work  Group  members  are  available 
firom  the  TTN  for  the  purpose  of  giving 
the  public  the  opporhmity  to  contact 
members  to  discuss  concerns  or 
information  they  would  like  to  bring 
forward  during  the  ICCR  process. 

The  next  meeting  of  the  Coordinating 
Committee  will  be  held  May  21, 1997  at 
the  Regal  University  Hotel  located  at 
2800  Campus  Walk  Avenue,  Durham, 
North  Carolina  frnm  about  8:30  a.m.  to 
about  6  p.m.;  an  evening  session  may  be 
held  on  May  21.  The  agenda  for  this 
meeting  will  include  reports  frnm  the 
Work  Groups  on  their  progress  and 
planning,  discussion  of  data  gathering 
efforts  to  support  the  ICCR,  and  a 
discussion  of  direction  and  guidance 
frnm  the  Coordinating  Committee  to  the 
Work  Groups.  This  meeting  will  also  be 
open  to  the  public,  and  an  opportunity 
will  be  provided  for  the  public  to  offer 
comments  and  address  ^e  Coordinating 
Committee. 

It  is  anticipated  that  the  next  meeting 
of  the  Coordinating  Committee, 
following  the  meeting  in  May,  will  be 
July  22  and  23, 1997  in  Long  Beach, 
California. 


Dated:  April  25, 1997. 

Mary  D.  Nichob, 

Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  97-11489  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  6Sa0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8820-6] 

Science  Advisory  Board;  Closed 
Meeting  Notice 

An  ad  hoc  Subcommittee  of  the 
Science  Advisory  Board  will  meet  at  the 
US  Environmental  Protection  Agency 
(EPA),  Washington,  DC,  on  May  29-30, 
1997.  Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  5  U.S.C.  552(b)(c)(2)  and 
552(b)(c)(6),  EPA  has  determined  that 
the  meeting  will  be  closed  to  the  public. 
The  purpose  of  the  meeting  is  to 
recommend  to  the  Assistant 
Administrator  of  the  Office  of  Research 
and  Development  (ORD)  the  recipients 
of  the  Agency’s  1996  Scientific  and 
Technologic^  Achievement  Cash 
Awards.  These  awards  are  established  to 
honor  and  recognize  EPA  employees 
who  have  made  outstanding 
contributions  in  the  advancement  of 
science  and  technology  through  their 
research  and  development  activities,  as 
exhibited  in  publication  of  their  results 
in  peer  reviewed  journals.  In  making 
these  recommendations,  including  the 
actual  cash  amount  of  each  award,  the 
Agency  requires  full  and  frank  advice 
firom  the  Science  Advisory  Board.  This 
advice  will  involve  professional 
judgments  on  the  relative  merits  of 
various  employees  and  their  respective 
work.  Such  personnel  issues,  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  protected  from  disclosiire 
by  exemptions  2  and  6  of  Section 
552(b)(c)  of  the  USC  In  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act,  minutes  of  the  meeting 
will  be  kept  for  Agency  and 
Congressional  review.  For  more 
information,  contact  Mr.  Robert  Flaak, 
Team  Leader,  Committee  Operations 
Staff,  Science  Advisory  Boanl  (1400), 
US  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  via  telephone:  (202)  260-5133  or 
via  Email;  flaak.robert^pamail.epa.gov 

Dated:  April  28, 1997. 

Carol  M.  Browner, 

Administrator. 

[FR  Doc.  97-11493  Filed  5-1-97;  8:45  am] 
BILIJNQ  CODE  66e0-5O-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5820-21 

Proposed  Prospective  Purchaser 
Agreement  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  a  prospective 
purchaser  agreement  and  covenant  not 
to  sue  the  City  of  Vineland,  New  Jersey 
for  a  property  within  the  Vineland 
Company  Chemical  superfund  site. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  a  Prospective 
Purchaser  Agreement  to  provide  the 
City  of  Vineland,  New  Jersey,  a 
covenant  not  to  sue  imder  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  in 
connection  with  its  proposed  purchase 
and  development  of  a  property  related 
to  Vineland  Chemical  Company.  This 
agreement  is  intended  to  resolve  a 
potentially  responsible  paity’s  liability 
for  certain  response  costs  incurred  by 
EPA  at  the  Vineland  Chemical 
Superfund  Site  in  Vineland,  New  Jersey. 
Notice  is  being  published  to  inform  the 
public  of  the  Proposed  Prospective 
Purchaser  Agreement  and  of  the 
opportimity  to  comment. 

DATES:  Comments  must  be  provided 
within  15  days  of  the  publication  of  this 
notice. 

ADDRESSES:  Comments  should  be 
addressed  to  the  US  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  NY  10007  and  should  refer 
to:  In  the  Matter  of  the  Vineland 
Chemical  Company  Superfund  Site:  The 
City  of  Vineland,  New  Jersey,  U.S.  EPA 
Index  No.  CERCLA-97-0103. 

FOR  FURTHER  INFORMATION  CONTACT:  US 
Environmental  Protection  Agency. 

Office  of  Regional  Counsel,  290 
Broadway — 17th  Floor,  New  York,  NY 
10007,  Attention:  Virginia  Ctirry,  Esq. 
(212) 637-3134. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  Proposed  Prospective 
Purchaser  Agreement  with  the  Qty  of 
Vineland,  New  Jersey  resolving  the 
City’s  potential  liability  for  a  property 
within  the  Vineland  Chemical  Company 
Superfund  Site.  CERCLA  authorizes 
EPA  to  enter  into  this  agreement.  The 
Department  of  Justice  approved  this 
agreement  pursuant  to  die  inherent 
settlement  authority  of  the  Attorney 


General  to  settle  claims  of  the  United 
States. 

A  copy  of  the  Proposed  Prospective 
Purchaser  Agreement,  as  well  as 
background  information  relating  to  the 
agreement,  may  be  obtained  by  mail 
from  EPA’s  Region  11  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  NY  10007. 

Proposed  Prospective  Purchaser 
Agreement  imder  CERCLA — Vineland 
Chemical  Company  Superfund  Site. 

Dated:  April  14, 1997. 

Jeanne  M.  Fox, 

Regional  Administrator. 

[FR  Doc.  97-11490  Filed  5-1-97;  8:45  am] 
BiLUNG  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5819-9] 

Notice  of  Proposed  Administrative 
Order  on  Consent  for  Removal  Action 
Under  Sections  104, 106(a),  107,  and 
122  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act, 
Regarding  the  Vanguard  Vinyl  Siding, 
Inc.  Site,  Gloucester  City,  New  Jersey 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  order  on  consent  for 
,  removal  action  and  opportunity  for 
public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compiensation,  and  Liability  Act,  as 
amended  (“CERCLA”),  42  USC 
§  9622(i),  the  U.S.  Environmental 
Protection  Agency  (“EPA”)  Region  n 
announces  a  proposed  Administrative 
Order  on  Consent  for  Removal  Action 
under  sections  104, 106(a),  107,  and  122 
of  CERCLA,  relating  to  the  Vanguard 
Vinyl  Siding.  Inc.  Site  (“Site”), 
Gloucester  City,  New  Jersey.  This  Site  is 
not  on  the  National  Priorities  List 
established  pursuant  to  section  105(a)  of 
CERCLA.  This  notice  is  being  published 
to  inform  the  public  of  the  proposed 
Order  and  of  the  opportunity  to 
comment. 

The  Administrative  Order  on  Consent 
for  Removal  Action  (the  “Order”),  is 
being  entered  into  by  GAF  Corporation 
(“GAF”)  and  EPA. 

The  Site  occupies  approximately  two 
acres  in  an  industrial  section  pf 
Gloucester  City,  New  Jersey,  near  the 
Delaware  River. 

GAF  commercially  produced 
asbestos-containing  insulating  products 


at  the  Site  from  1967  to  October  1971. 

In  1981,  GAF  sold  the  Site  to  Vanguard 
Vinyl  Siding,  Inc.  The  Site  was 
abandoned  in  1985  and  is  currently 
unoccupied. 

The  objective  of  this  Order  is  to 
eliminate  the  threat  of  contact  with 
asbestos  posed  at  the  Site.  Under  the 
Order,  GAF  will  remediate  three  sources 
of  asbestos  on  Site. 

The  first  source  of  asbestos 
contamination  at  the  Site  is  the  asbestos 
that  was  stabilized  during  an  initial 
removal  action  undertaken  by  EPA.  This 
asbestos  is  currently  double-bagged  and 
staged  inside  a  building  on  the  Site.  The 
second  source  of  asbestos  contamination 
is  the  asbestos  materials  inside  a  10,000 
gallon  tank  located  in  a  courtyard.  The 
third  source  is  the  asbestos 
contaminated  soil  in  the  courtyard. 

GAF  will  dispose  of  the  double- 
bagged  asbestos  currently  staged  inside 
the  on-site  building.  GAF  will  also 
remove  and  dispose  of  the  tank  in  the 
courtyard,  or,  will  remove  the  asbestos 
from  the  tank,  decontaminate  the  tank, 
and  dispose  of  the  asbestos.  GAF  will 
sample  soil  in  the  courtyard  and 
surrounding  the  tank  to  determine  the 
extent  of  soil  containing  more  than  1 
percent  asbestos  (“asbestos 
contaminated  soil”).  GAF  will  either.  (1) 
Excavate,  remove,  and  dispose  of,  or,  (2) 
cap,  asbestos  contaminated  soil  situated 
in  the  courtyard.  GAF  will  backfill  any 
excavated  areas  with  clean  fill. 

Under  this  Order,  GAF  agrees  to 
reimburse  EPA’s  past  response  costs  in 
the  amount  of  one  hundr^  seventy- 
eight  thousand  dollars  ($178,000.00). 
GAF  will  also  reimburse  EPA  for  future 
response  costs,  if  any. 

DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  for  a  period  of  thi^  days 
firom  the  date  of  publication  of  this 
notice. 

ADDRESSES:  Comments  should  be  sent 
to:  Delmar  Karlen,  Chief,  New  Jersey 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor,  New 
York,  NY  10007-1866.  Comments 
should  reference  the  Vanguard  Vinyl 
Siding,  Inc.  Site  and  EPA  Index  No.  11- 
CERCLA-96-0107.  For  a  copy  of  the 
Order,  contact  the  individu^  listed 
below. 

FOR  FURTHER  INFOmiATION  CONTACT:  Carl 
R.  Howard.  Assistant  Regional  Counsel, 
New  Jersey  Superfund  Branch,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  290  Broadway,  17th 
Floor,  New  Yoric,  10007-1866; 
Telephone:  (212)  637-3216. 
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Dated:  April  17, 1997. 

William  J.  Moszynsld, 

Acting  Regional  Administrator. 

IFR  Doc.  97-11485  Filed  5-1-97;  8:45  ami 
BNJJNG  CODE  eS60-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPFr-«9358;  FRL-5715-4] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-97-4.  The  test  marketing 
conditions  are  described  below. 

DATES:  This  notice  becomes  effective 
April  24, 1997.  Written  comments  will 
be  received  until  May  19, 1997. 
ADDRESSES:  Written  comments, 
identified  by  the  docket  control  number 
[OPPT-59358]  and  the  specific  TME 
number  should  be  sent  to:  TSCA 
nonconfidential  center  (NCIC),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
NEB-607  (7407),  401  M  St,  SW., 
Washington,  D.C.  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncicdepamail.epa.gov.  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
[OPPT-593581.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  MFORMATION  CONTACT: 
Shirley  D.  Howard,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611, 401  M  St  SW., 
Washington,  DC  20460,  (202)  260-3780. 
e-mail:  howard.sd@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  fixim  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 


that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-97-4.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  imder  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use, 
and  the  niunber  of  customers  must  not 
exceeti  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

A  notice  of  receipt  of  this  application 
was  not  published  in  advance  of 
approval.  Therefore,  an  opportunity  to 
submit  comments  is  being  offered  at  this 
time.  EPA  may  modify  or  revoke  the  test 
marketing  exemption  if  comments  are 
received  which  cast  significant  doubt  on 
its  finding  that  this  test  marketing 
activity  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-97-4.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  imtil  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-97-4 

Date  of  Receipt:  March  21, 1997.  The 
extended  comment  period  will  close  ^ 
May  19, 1997. 

Applicant:  Reichhold  Chemicals  Inc. 

Chemical:  (G)  Polyurethane  Adhesive. 

Use:  (G)  Hot  melted  adhesive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 


Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection,  test 
marketing  exemptions. 

Dated:  April  24, 1997. 

Flora  Chow, 

Chief,  New  Chemicals  Branch,  Office  of 
Pollution  Prevention  and  Toxics. 

(FR  Doc.  97-11508  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  aSSO-SO-F 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Govermnent  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  May  8, 1997  regular  meeting  of  the 
Farm  Q«dit  AdministraHnn  Board 
(Board)  will  not  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  April  30, 1997. 

Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-11684  Filed  4-30-97;  2:46  pm] 
BIUJNG  CODE  STOS-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectrons  Submitted  to  0MB  for 
Review  and  Approval 

April  25, 1997. 

SUMMARY:  The  Federal  Communications 
Commissirn-,  as  part  of  its  continuing 
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effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  €is  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  niunber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  Jirne  2, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  yon  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  NW.,  Washington.  DC 
20554  or  via  internet  to 
dconway@fcc.gov  and  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB  725 
17th  Street,  NW.,  Washington,  DC  20503 

or  fain _ t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0407. 

Title:  Application  for  Extension  of 
Broadcast  Construction  Permit  or  to 
Replace  Expired  Construction  Permit. 

Form  No.:  FCC  307  . 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  not  for  profit  institutions. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  .05  to 
2.5  hours.  2.5  hours  is  the  estimated 
completion  time  for  respondents 


preparing  the  information.  Thirty 
minutes  is  the  estimated  coordination 
time  for  respondents  that  hire  an 
attorney  to  prepare  the  information. 

Total  Annual  Burden:  2,550  hours. 

Total  Costs  to  all  Respondents: 
$456,000. 

Needs  and  Uses:  FCC  Form  307  is 
used  by  licensees/permitees  of 
broadcast  stations  to  request  an 
extension  of  time  to  construct  braodcast 
facility,  or  when  applying  for  a 
construction  permit  to  replace  an 
expired  permit.  The  application  shall  be 
filed  at  least  30  days  prior  to  the 
expiration  date  of  the  construction 
permit  if  the  facts  supporting  such 
application  for  extension  are  known  to 
the  applicant  in  time  to  permit  such 
filing.  In  ohter  cases,  an  application  will 
be  accepted  upon  a  showing  satisfactory 
to  the  FCC  of  sufficient  reasons  for  filing 
within  less  than  30  days  prior  to  the 
expiration  date.  The  bmrden  estimates 
for  this  collection  differ  finm  the 
estimates  in  the  Federal  Register  notice 
for  the  60  day  comment  period  62  FR 
5827.  The  Commission  had 
inadvertently  overlooked  low  power 
television/instructional  fixed  television 
stations  in  the  earlier  estimate. 

OMB  Approval  Number:  3060-0756. 

Title:  Procedural  Requirements  and 
Policies  for  Commission  Processing  of 
Bell  Operating  Company  Applications 
for  the  Provision  of  In-Region, 
interLATA  Services  Under  Section  271 
of  the  Communications  Act. 

Form  No.:  N/A . 

Type  of  Review:  Extension  of  a 
currently  approved  collection . 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents  and 
Estimated  Time  Per  Response: 
Submission  of  Applications  of 
Application  by  the  BOC’s  will  have  7 
respondents  @  7  responses  each  .  The 
estimated  response  time  per  application 
is  120  hours.  Submission  of  Written 
Consultation  by  the  State  Regulatory 
Commissions  will  have  49  respondents 
at  120  hours  per  respondent. 

Submission  of  the  Written 
Consolutation  by  the  U.S.  Department  of 
Justice  will  require  100  hours  per  state. 

Total  Annu^  Burden:  18,160  hours. 

Total  Costs  to  all  Respondents:  $0. 

Needs  and  Uses:  This  information 
collection  includes  public  notices  that 
establish  various  procedural 
requirements  and  policies  relating  to  the 
Commission’s  processing  of  Bell 
Operating  Company  (BOC)  applications 
to  provide  in-region,  interLATA  services 
pursuant  to  section  271  of  the 
Communications  Act  of  1934,  as 
amended.  All  the  information  will  be 


used  to  ensure  that  BOC’s  have 
complied  with  their  ohligatioi;s  under 
the  Communications  Act  of  1934,  as 
amended  before  being  authorized  to 
provide  in-region,  interLATA  services 
piursuant  to  section  271. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary 

[FR  Doc.  97-11395  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  Collection 
Submitted  to  OMB  for  Emergency 
Review  and  Approval 

April  28, 1997. 

SUMMARY:  The  Federal  Communications 
Commission  has  requested  Office  of 
Management  and  Budget  (“OMB”) 
approval,  under  the  emergency 
processing  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  for  the  FCC 
Annual  Survey  of  Cable  Industry  Prices 
(“1997  Price  Survey”).  OMB  approval  is 
requested  to  be  effective  no  later  than 
Jime  5, 1997.  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  2, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Timothy  Fain,  Office  of  Management 
and  Budget.  Room  10236  NEOB, 
Washington.  DC  20503,  202-395-3561 
or  via  internet  at  fBin_t@al.eop.gov,  and 
to  Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
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St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
copies  of  the  proposed  1997  Price 
Survey  contact  Dorothy  Conway  at  202- 
418-0217  or  via  internet  at 
dconway@fcc.gov.  Copies  may  also  be 
obtained  by  contacting  the 
Commission’s  Fax  on  Demand  System. 

To  obtain  fax  copies,  call  202-418-0177 
from  the  handset  on  your  fax  machine, 
and  enter  the  document  retrieval 
number  when  prompted.  The  document 
retrieval  number  is  000647.  The 
proposed  1997  Price  Survey  is  also 
posted  on  the  Commission’s  internet 
site  at:  http//www.fcc.gov/ 
formpage.html.  The  internet  posting  can 
be  accessed  by  downloading  the  Adobe 
Reader  and  then  the  1997  Price  Survey 
PDF  file.  For  additional  information 
concerning  this  information  collection 
requirement  contact  Dr.  Kiran  Duwadi 
at  202-418-7200. 

SUPPLEMENTARY  INFORMATION:  The  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (“Cable  Act’’) 
requires  the  Commission  to  publish  an 
annual  statistical  report  on  average  rates 
for  basic  cable  service,  cable 
programming  service  and  equipment. 
The  report  must  compare  the  prices 
charged  by  cable  systems  subject  to 
effective  competition  and  those  that  are 
not  subject  to  effective  competition.  The 
1997  Price  Survey  is  intended  to  collect 
the  data  needed  to  prepare  this  report. 
For  the  1997  Price  Survey,  the 
Commission  will  provide  the  survey 
and  receive  responses  by  means  of  the 
internet  We  will  also  provide  diskette 
copies  of  the  survey  to  respondents  so 
that  cable  operators  without  internet 
access  will  have  automated  copies  of  the 
survey  to  complete.  We  will  also 
provide  paper  versions  of  the  survey  to 
all  respondents  in  the  event  that  some 
respondents  do  not  have  access  to  the 
internet  or  a  computer. 

OMB  Approval  Number:  3060-0647. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection. 

Respondeats:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  635. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Annual  Burden  to  Respondents: 
5,080  hours.  The  Commission  estimates 
that  the  average  burden  to  respondents 
for  gathering  the  data  and  completing 
and  filing  the  1997  Price  Siuvey  will  be 
8  hours.  The  survey  will  be  sent  to  a 
total  of  635  respondents.  635 
responsesx8  hours=5,080  hoius. 

Total  Cost  to  Respondents:  $2,000. 

We  estimate  that  a  significant  portion  of 


respondents  (an  estimated  400  out  of 
635)  will  opt  for  the  purchase  of 
computer  diskettes  to  complete  the  1997 
Price  Siuvey.  400  respondents  x  $5  per 
diskette  =  $2,000. 

Needs  and  Uses:  The  1997  Price 
Sinvey  will  be  distributed  to  randomly 
selected  groups  of  competitive  and 
noncompetitive  cable  systems.  The  data 
collected  will  he  used  by  the 
Commission  to  monitor  cable  prices  and 
to  determine  whether  the  goal  of  the 
Cable  Act  is  being  met;  that  goal  being 
to  ensure  that  rates  charged  for  basic 
and  cable  programming  services  by 
cable  operators  not  subject  to  effective 
competition  are  reasonable  in 
comparison  with  rates  charged  by 
operators  subject  to  effective 
competition.  The  results  of  the  survey 
will  be  published  in  an  annual  report  on 
cable  industry  prices. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-11443  Filed  5-1-97;  8:45  am] 
BILLING  CODE  e712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237] 

FCC  Announces  That  May  14, 1997 
Meeting  of  the  North  American 
Numbering  Council  Will  Be  Closed  to 
the  Public 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  On  April  28, 1997,  the 
Commission  released  a  public  notice 
annoimcing  that  the  May  14, 1997, 
meeting  of  the  North  American 
Numbering  Council  (NANC)  will  be 
closed  to  the  public.  The  May  14 
meeting  and  its  agenda  had  been 
annoimced  in  a  public  notice  published 
in  the  Federal  Register  on  March  28, 
1997  (See  62  FR  14907).  'The  intended 
effect  of  this  action  is  to  make  the  public 
aware  that  the  May  14  NANC  meeting 
will  now  be  closed  to  the  public,  and 
only  NANC  members  and  FCC 
employees  may  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC,  at  (202)  418-2330.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Sriite  235,  Washin^on,  DC 
20054.  The  fax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  418- 
0484. 


SUPPLEMENTARY.INFORMATION: 

Released:  April  28, 1997. 

In  response  to  NANC  Chairman  A1 
Hasselwander’s  request,  FCC  Chairman 
Reed  H\mdt,  in  a  letter  dated  April  25, 
1997,  determined,  “after  review  by  the 
General  Counsel,  that  the  May  14 
meeting  of  the  NANC  may  be  closed  to 
the  public.’’  In  making  this 
determination.  Chairman  Hundt  stated: 

Given  that  the  NANC’s  review,  at  the 
meeting,  of  proposals  for  the  North  American 
Numbering  Plan  Administrator  is  likely  to 
involve  disclosure  of  ‘trade  secrets  and 
commercial  or  financial  information  obtained 
from  a  person  and  privileged  or  confidential,’ 
the  May  14  meeting  is  subject  to  the 
Government  in  Sunshine  Act’s  allowance  for 
closure  of  meetings  otherwise  required  to  be 
open  to  the  public.  See  GISA  Section 
552b(c)(4].  Under  the  Federal  .Advisory 
Committee  Act,  5  U.S.C.,  App.  2  (1988) 
(FACA),  the  requirement  that  Federal 
Advisory  Conunittee  meetings  be  open  to  the 
public  is,  therefore,  not  applicable  to  the  May 
14  meeting  of  the  NANC.  See  FACA  Section 
10(d). 

Agenda 

At  the  May  14, 1997,  NANC  meeting, 
the  NANC  will  review  the  proposals 
submitted  by  respondents  to  the 
Requirements  Document  for  the  North 
American  Numbering  Plan 
Administrator.  This  review  will  assist 
the  NANC  in  its  final  review  of  the 
recommendation  for  selection  of  a  North 
American  Numbering  Plan 
Administrator. 

Federal  Communications  Commission. 
Geraldine  A.  Matise, 

Chief,  Network  Services  Division,  Common 
Carrier  Bureau. 

[FR  Doc.  97-11444  Filed  5-1-97;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
“Govenunent  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  May  6, 1997,  to  consider  the 
following  matters; 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Boa^  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Memorandum  and  resolution  re: 

Statement  of  Policy  on  Interagency 
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Coordination  of  Bank  Holding 
Company  Inspections  and  Subsidiary 
Bank  Examinations. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  BIF 
Assessment  Rates  for  the  Second 
Semiannual  Assessment  Period  of 
1997. 

Memorandum  and  resolution  re:  SAIF 
Assessment  Rates  for  the  Second 
Semiannual  Assessment  Period  of 
1997. 

Memorandum  re:  FICO  Assessment. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
N.W.,  Washin^on,  D.C. 

The  FDIC  will  provide  attendance 
attendees  with  auxiliary  aids  (e.g.,  sign 
language  interpretation)  required  for 
this  meeting.  Those  attendees  needing 
such  assistance  should  call  (202)  416- 
2449  (Voice);  (202)  416-2004  (TTY),  to 
make  necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Rol^rt  E.  Feldmw,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  April  29, 1997. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  97-11610  Filed  4-30-97;  11:27  am] 
BHJJNG  CODE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshin*  Act  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act” 

(5  U.S.C.  552b),  notice  is  hereby  given 
that  at  10:58  a.m.  on  Tuesday,  April  29, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  clos^  session  to  consider 
matters  relating  to  the  Corporation’s 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  John  F.  Downey,  acting 
in  the  place  and  stead  of  Director 
Nicolas  P.  Retsinas  (Director,  OfBce  of 
Thrift  Supervision),  concurred  in  by 
Director  Joseph  H.  Neely  (Appointive), 
Ms.  Judi^  A.  Walter,  acting  in  the  place 
and  stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Rickie  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days’  notice  to  the  public;  that  no 
earlier  notice  of  the  meethig  was 
practicable;  that  the  public  interest  did 


not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  and  (cK9)(A)(u)  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 — 17th  Street,  NW.,  Washington,  DC. 

Dated:  April  29, 1997. 

Federal  Deposit  Insurance  Corporation. 
Valoie  J.  Best, 

Assistant  Executive  Secretary. 

(FR  Doc.  97-11611  FUed  4-30-97;  11:27  am] 
aajJNQ  CODE  S714-41-M 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

Time  and  Date:  10:  am.  Wednesday, 
May  7, 1997. 

Place:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC.  20006. 

Status:  The  entire  meeting  will  be 
open  to  the  public. 

Matter  to  be  Considered  During 
Portions  Open  to  the  Public: 

•  Community  Support  Revisions — 
Final  Rule 

•  Community  Investment — Cash 
Advance  Proposed  Rulemaking 

Contact  Person  for  More  Information: 
Elaine  L.  Baker,  Swretary  to  the  Board, 
(202)  408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

[FR  Doc.  97-11687  Filed  4-30-97;  3:19  pm] 
BIUJNQ  CODE  tm-OI-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticas; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 


of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  May  16, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 

230  South  LaSalle  Street,  Chic^o, 

Illinois  60690-1413: 

1.  John  William  Corley,  Monticello, 
Illinois;  to  retain  a  total  of  27.9  percent 
of  the  voting  shares  of  First  State 
Bancorp  of  Monticello,  Inc.,  Monticello, 
Illinois,  and  thereby  indirectly  retain 
State  Bank  of  Hammond,  Hammond, 
Illinois;  First  State  Bank  of  Monticello, 
Monticello,  Illinois;  First  State  Bank  of 
Bloomington,  Bloomington,  Illinois; 

First  State  Bank  of  Heyworth,  Heyworth, 
Illinois;  and  First  State  Bank  of  Atwood, 
Atwood,  Illinois. 

Board  of  Goveroois  of  the  Federal  Reserve 
System,  April  28, 1997. 

Jennifiar  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-11423  Filed  5-1-97;  8:45  am] 
BIUJNQ  CODE  S210-01-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appli^  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  (^mpany 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shaim  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  27, 1997. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 

San  Francisco,  California  94105-1579: 

1.  First  Security  Corporation,  Salt 
Lake  Qty,  Utah;  to  merge  with 
American  Bancorp  of  Nevada,  Inc.,  Las 
Vegas,  Nevada,  and  thereby  indirectly 
acqiiire  American  Bank  of  Commerce, 

Las  Vegas,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  28, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-11424  Filed  5-1-97;  8:45  am] 
BiUJNQ  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Comjianies 

The  compimies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shai^  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proi)osal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
€K:tivities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  29, 1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  ID 


Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Community  Capital  Corporation, 
Greenwood,  South  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of  The 
Bank  of  Newberry  County,  Newberry, 
South  Carolina  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-11510  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  e21<M)1-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLOmQ  THE  MEETINQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
May  7, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fiom  a 
previously  announced  meeting. 

CONTACT  PERSON  R>R  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Boa^;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
schedided  for  the  meeting. 

Dated:  April  29. 1997. 
imiliarnW.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  97-11544  Filed  4-29-97;  4:22  pm] 
BHJJNQ  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities  V 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 


or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  16. 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Mimoeapolis,  Miimesota  55480-2171: 

1.  Fisnback  Financial  Corporation, 
Brookings,  South  Dakota;  to  engage  de 
novo  in  lending  activities,  pursuant  to 
section  225.28(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  25, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-11425  Filed  5-1-97;  8:45  am] 
SaUNQ  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Advisory  Commission  on  Consumer 
Protection  arto  Quality  in  the  Health 
Care  Industry;  Notice  of  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
give  of  the  meeting  of  the  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  meeting  will  be  open  to  the  public, 
limited  only  by  the  space  available. 

Place  of  Meeting:  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 

Times  and  Dates:  8K)0  a.m.  until  5:00  p.m.. 
May  13. 1997. 

Purpose/Agenda:  To  hear  testimony  and 
consider  organizational  matters  relevant  to 
the  Commission.  Agenda  items  are  sulqect  to 
change  as  priorities  dictate. 

Contact  Pason  for  More  Information: 
Substantive  prc^ram  information  as  well  as 
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summaries  of  the  meeting  and  a  roster  of 
Commission  members  may  be  obtained  from 
Edward  (Chip)  Malin,  Room  118-F,  Hubert 
H.  Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
telephone  202-205-3333. 

Dated:  April  28, 1997. 

Janet  M.  Corrigan, 

Executive  Director,  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 

(FR  Doc.  97-11438  Filed  5-1-97;  8:45  am) 
BILUNG  CODE  4110-e0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-«7-09] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork;  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techffi({lies 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 

GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Annual  Submission  of  the  Quantity 
of  Nicotine  Contained  in  Smokeless 
Tobacco  Products  Manufactured, 
Imported,  or  Packaged  in  the  United 
States — ^New — Oral  use  of  smokeless 
tobacco  represents  a  significant  heedth 
risk  which  can  cause  cancer  and  a 
number  of  noncancerous  oral 
conditions,  and  can  lead  to  nicotine 
addiction  and  dependence.  The  Centers 
for  Disease  Control  and  Prevention’s 
(CDC)  Office  on  Smoking  and  Health 
(OSH)  has  been  delegated  the  authority 
for  implementing  major  components  of 
the  Department  of  Health  and  Human 
Services’  (HHS)  tobacco  and  health 
.  program,  including  collection  of  tobacco 
ingredients  information.  HHS’s  overall 
goi^  is  to  reduce  death  and  disability 
resulting  firom  cigarette  smoking  €md 
other  forms  of  tobacco  use  through 
programs  of  information,  education  and 
research. 

The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  et  seq..  Pub.  L.  99-252) 
requires  that  each  person  who 
manufactures,  packages,  or  imports 
smokeless  tobacco  provide  the  Secretary 


of  HHS  annually  with  a  report  on  the 
quantity  of  nicotine  contained  in 
smokeless  tobacco  products.  This  notice 
implements  this  nicotine  reporting 
requirement.  CDC  is  requesting  0MB 
clearance  to  collect  this  information  for 
three  years.  A  standard  methodology  for 
measurement  of  quantity  of  nicotine  in 
smokeless  tobacco  has  l^n  developed. 
The  methodology  (“Protocol  for 
Analysis  of  Nicotine,  Total  Moisture, 
and  pH  in  Smokeless  Tobacco 
Products’’)  is  intended  to  provide 
standardized  measurement  of  nicotine, 
total  moisture,  and  pH  in  smokeless 
tobacco  products. 

Background 

In  1989,  the  smokeless  industry 
submitted  a  business  review  letter  to  the 
Department  of  Justice  (DOJ),  in 
accordance  wiffi  28  CFR  50.6.  This  letter 
requested  approval  of  a  collaborative 
industry  effort  to  determine  standard 
nicotine  reporting.  In  January  1993,  EKDJ 
extended  permission  to  the  smokeless 
industry  to  begin  the  development  of 
uniform  methods  for  analyzing 
smokeless  tobacco  products  for  nicotine 
or  moisture  content.  The  first  meeting  of 
the  work  group,  which  represented  the 
ten  major  domestic  manufacturers  of 
smokeless  tobacco,  was  convened  on 
July  7, 1993.  After  a  series  of  meetings 
of  the  joint  industry  work  group,  a 
stands^  methodology  was  approved  by 
the  work  group  and  submitt^  to  OSH 
for  approval.  The  protocol  was  revised 
by  OSH  b£ised  on  individual  comments 
received  from  peer  reviewers  and  the 
Division  of  Environmental  Health 
Laboratory  Sciences,  National  Center  for 
Environmental  Health,  CDC.  The  total 
cost  to  respondents  is  $467,500.* 


Respondents 

No.  of  re¬ 
spondents 

No.  of  re¬ 
sponses/re¬ 
spondent 

Average 
burden/re¬ 
sponse 
(in  hrs.) 

Total  bur¬ 
den 

(in  hrs.) 

Tnhaoon  meniiferiiirers  . . . 

11 

1 

1,706 

18,766 

*  Please  note  that  these  figures  are  based  on  the  average  reporting  time  and  cost  estimations  for  six  major  smokeless  tobacco  manufacturers 
are  reported  by  Patton  Boggs,  LLP. . 


*  Please  note  that  these  figures  are  based  on 
the  average  reporting  time  and  cost 
estimations  for  six  major  smokeless  tobacco 
manu&cturers  as  reported  by  Patton  Boggs, 
LLP, 
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Note:  The  annual  reporting  of  the  quantity 
of  nicotine  contained  in  smokeless  tobacco 
products  for  calendar  year  1997  is  due  on 
July  31.  In  future  years,  the  aimual  report 
will  be  due  on  March  31  of  each  year,  this 
is  the  same  date  that  lists  the  ingrerlients 
added  to  tobacco  in  the  manufacture  of 
smokeless  tobacco  products  are  due. 

Dated:  April  24. 1997. 

Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-11348  Filed  5-1-97;  8:45  amj 
BILUNQ  CODE  416S-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Protocol  to  Measure  the  Quantity  of 
Nicotine  Contained  in  Smokeless 
Tobacco  Products  Manufactured, 
Imported,  or  Packaged  in  the  United 
States 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 

ACTION:  Request  for  comments. 

SUMMARY:  CDC’s  Office  on  Smoking  and 
Health  (OSH)  is  requesting  comments 
from  all  interested  parties  on  a  standard 
methodology  for  measurement  of 
quantity  of  nicotine  in  smokeless 
tobacco.  The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  et  seq..  Pub.  L.  99-252) 
requires  that  each  person  who 
manufactures,  packages,  or  imports 
smokeless  tobacco  provide  the  Secretary 
of  HHS  annually  Mrith  a  report  on  the 
quantity  of  nicotine  contained  in 
smokeless  tobacco  products;  OSH  has 
been  delegated  the  authority  to 
implement  the  nicotine  reporting 
provisions  of  this  law.  The  methodology 
(“Protocol  for  Analysis  of  Nicotine, 
Total  Moisture,  and  pH  in  Smokeless 
Tobacco  Products”)  is  the  basis  for  such 
nicotine  reporting  and  is  intended  to 
provide  standardized  measurement  of 
nicotine,  total  moisture,  and  pH  in 
smokeless  tobacco  products. 

DATES:  Written  comments  to  this  notice 
should  be  submitted  to  Patricia  Richter, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Office  on  Smoking 
and  Health,  4770  Buford  Highway,  NE., 
Mailstop  K50,  Atlanta,  Georgia  30341- 
3724  on  or  before  June  2, 1997. 
Comments  may  also  be  &xed  to  Patricia 
Richter  at  (770)  488-5848  or  submitted 
by  email  to  pirl@cdc.gov  as 
WordPerfect  5.0,  5.1/5.2, 6.0/6.1  or 
ASCn  files. 


FOR  FURTHER  ^FORMATION  CONTACT: 

Patricia  Richter,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Office  on 
Smoking  and  Health,  4770  Buford 
Highway  NE.,  Mailstop  K50,  Atlanta, 
Georgia  30341-3724;  telephone:  (770) 
488-5703. 

SUPPLEMENTARY  INFORMATION:  In  1989, 
the  smokeless  tobacco  industry 
submitted  a  business  review  letter  to  the 
Department  of  Justice  (DOJ),  in 
accordance  wiffi  28  CI^  50.6.  This  letter 
requested  approval  of  a  collaborative 
industry  effort  to  determine  standard 
nicotine  reporting.  Previous  to  this,  each 
company  employed  different  methods  of 
nicotine  and  moisture  analysis; 
however,  HHS  requested  that  a  standard 
methodology  be  developed  to  ensure  the 
accuracy  and  reliability  of  the 
information  on  nicotine  and  moisture, 
as  well  as  to  ensure  comparability  of  the 
data.  HHS  did  not  have  the  resoiirces  to 
develop  such  a  standardized 
methodology  thus  necessitating  a 
collaborative  industry  process  to 
develop  the  methodology. 

In  January  1993,  DOJ  extended 
permission  to  the  smokeless  industry  to 
begin  the  development  of  irniform 
methods  for  analyzing  smokeless 
tobacco  products  for  nicotine  and 
moistiure  content  The  smokeless 
tobacco  industry  formed  a  work  group, 
which  represented  the  ten  major 
domestic  manufacturers  of  smokeless 
tobacco.  The  first  meeting  of  the  work 
group  was  on  July  7, 1993  and  the  group 
continued  to  meet  throughout  1993  and 
1994.  After  this  series  of  meetings,  a 
standard  methodology  was  approved  by 
the  work  group  and  submitted  to  OSH. 
The  protocol  was  revised  by  OSH  based 
on  individuid  comments  received  from 
peer  reviewers  and  the  Division  of 
Environmental  Health  Laboratory 
Sciences,  National  Center  for 
Environmental  Health,  CDC.  Once  OSH 
has  received  comments,  it  will  review 
the  comments,  make  the  necessary 
changes  to  the  methodology,  and 
publish  the  final  methodology  in  the 
Federal  Register.  Once  the  final 
methodology  has  been  published,  OSH 
will  implement  the  nicotine  reporting 
requirements  of  the  Act. 

Dated:  April  24. 1997. 

Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Standardized  methodology:  Protocol  for 
Analysis  of  Nicotine,  Total  Moisture,  and  pH 
in  Smokeless  Tobacco  Products 

L  Requirements  *■  ^ 

A.  Reagents  ^ 

1.  2  N  Sodium  hydroxide  (NaOH) 


2.  Methyl  t-butyl  ether  (MTBE) 

3.  (-)-Nicotine  (Fluka  72290)  >99%  purity^ 

4.  (^linoline  (Aldrich) 

5.  Standard  pH  buffers;  7.00  and  10.00 

6.  Deionized  distilled  water 

B.  Glassware  and  supplies 

1.  Volumetric  flasks 

2.  25  mm  x  200  mm  Pyrex  culture  tubes 
with  Teflon  lined  screw  caps  (Mfr  #982625X) 

3.  Pasteur  pipettes 

4.  Repipettors  (10  mL  and  50  mL) 

5.  Linear  shaker  (configured  to  hold  tubes 
in  horizontal  position)’-  ’ 

6.  MoisUire  dish — ^Al,  diam.  45-65  mm, 
depth  20-45  mm,  with  tight  fitting  cover 

7.  Teflon-coated  magnetic  stirring  bar 

8.  50  mL  polypropylene  container 

C.  Instrumentation 

1.  Robot  Coupe  Model  RSI  6V  Scientific 
Batch  Processor  or  equivalent 

2.  Capillary  gas  chromatograph  with 
modified  split  capability  (splitless/split), 
flame  ionization  detector,  integrator,  a  4 
mm  split/splitless  glass  liner  and  a  30  m 
X  0.32  mm  ID  fused  silica  column 
crosslinked  and  coated  with  5%  phenyl 
and  95%  methyl  silicone  at  1  m  film 
thickness. 

3.  Orion  Model  SA  720  pH  meter  equipped 
with  Orion  8103  Ross  Combination  pH 
electrode. 

D.  Additional  Equipment 
Forced-draft  oven,  regulated  to  99.5  ±  0.5 

Suggested  dimensions:  19x19x19"  (48 
cm).  Approx,  oven  settings:  fresh  air  intake 
vent  open;  air  control  damper  Vi  open;  air 
exhaust  vent  Va  open. 

E.  Chromatographic  Conditions ''•  ’ 

1.  Detector  temperature:  250  °C 

2.  Injector  temperature:  250  ”C 

3.  Flow  rate  at  100  "C — 1.7  mL/min;  with 
split  ratio  of  40:1  ^ 

4.  Injection  volume:  2  pi 

5.  Column  conditions:  110-185  at  10  *C 
min-1;  185-240  “C  at  6  ®C  min  “ hold 
at  final  temperature  for  10  min.  Equil. 
time:  5  min. 

F.  Sample  Preparation 

There  exist  six  different  categories  of 
commercial  smokeless  tobacco  products: 

1.  Dry  snriff; 

2.  Wet  snuff, 

3.  Wet  snuff  portion  packs; 

4.  Plu^ 

5.  Twist;  and 

6.  Loose  leaf. 

Because  of  their  physical 
characteristics,  samples  of  three  of  the 
six  product  categories  must  be  groimd 
before  nicotine,  total  moisture,  and  pH 
analyses  can  be  conducted.  The 
objective  of  grinding  the  samples  is  to 
obtain  a  homogeneous  sample  with 
particles  measuring  approximately  4 
mm.  Grinding  to  achieve  this  particle 
size  should  t^e  no  more  than  3 
minutes.  To  ensure  proper  grinding  and 
an  adequate  amount  of  the  ground 
sample  for  analysis,  the  minimum 
s€unple  size  of  ^1  commercial  products 
to  be  ground  should  not  be  less  than  100 
grams. 

To  ensure  precision  of  analyses  for 
nicotine,  tot^  moisture,  and  pH,  the  samples 
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that  require  grinding  should  be  groimd  using 
a  Robot  Coupe  Model  RSI  6V  Scientific  Batch 
Processor  or  its  equivalent.  This  is  a  variable 
speed  (0  to  300Q  ^M)  processor.  The 
variable  speed  motor  is  required  to  ensure 
proper  grinding  of  the  tobacco  tissues  (and  in 
the  case  of  pH  determination,  the  wet  snuff 
portion  pack).  Elevated  temperatures  can 
result  in  moisture  loss  and  an 
underestimated  value  for  moisture  content 
Hence,  care  must  be  taken  during  grinding  to 
avoid  elevated  temperatures.  The  bowl 
should  be  cleaned  after  each  grinding  to 
obtain  accurate  results. 

1.  Dry  snuff.  Dry  snuff  samples  do  not  need 
to  be  ground  since  the  product  is  a  powder. 
The  sample  must  be  thoroughly  mixed  before 
weighing  for  nicotine,  total  moisture,  and  pH 
analysis. 

2.  Wet  snuff.  Wet  snuff  samples  do  not 
need  to  be  ground.  The  sample  must  be 
thoroughly  mixed  before  weighing  for 
nicotine,  total  moisture,  and  pH  analysis. 

3.  Wet  snuff  portion  packs.  The  tobacco 
contents  of  the  wet  snuff  portion  packs  do 
not  need  to  be  ground  for  nicotine,  total 
moisture,  or  pH  analysis.  The  tobacco 
packaging  material  (the  “pouch”)  should  be 
separated  from  the  tobacco  and  ground  to 
obtain  particles  measuring  approximately  4 
mm  for  pH  analysis.  The  tobacco  of  the  wet 
snuff  portion  pack  and  the  ground  pouch  are 
combined  and  thoroughly  mixed  before  pH 
analysis. 

4.  Plug  tobacco.  Break  or  cut  apart  plugs 
and  add  in  portions  to  grinder  at  2000  RPM. 
Reduce  RPM  or  stop  grinding  if  sample  bowl 
becomes  warm.  Pulse  the  Robot  Coupe,  when 
needed,  to  complete  grinding.  Grind  samples 
until  approximately  4  mm  in  size.  The  total 
grinding  time  should  be  no  more  than  3 
minutes. 

5.  Twist  tobacco.  Separate  twists,  add  to 
grinder  and  grind  at  2000  RPM.  Reduce  RPM 
or  stop  grinding  if  sample  bowl  becomes 
warm.  Continue  grinding  until  sample 
particles  are  approximately  4  mm  in  size. 

The  total  time  for  grinding  should  be  no  more 
than  3  minutes. 

6.  Loose  leaf.  Grind  in  the  same  manner  as 
described  in  4  and  5  to  obtain  product  with 
particle  size  of  approximately  4  mm. 

n.  Nicotine  Anal3rsis 

A.  Calibration  Standards 


voliunetric  flask  containing  the  interna] 
stmidard  and  dilute  to  volume  vrith  MTBE. 

To  obtain  nicotine  concentrations  equivalent 
to  0.6, 0.4, 0.2,  and  0.1  mg/mL,  pipette 
precisely  3.0,  2.0, 1.0,  and  0.5  mL, 
respectively,  of  the  nicotine  standard  into  the 
four  remaining  flasks  and  dilute  to  volume 
with  MTBE. 

c.  Transfer  aliquots  of  the  five  standards  to 
auto  sampler  vials  and  determine  the 
detector  response  for  each  standard  using  gas 
chromatographic  conditions  described  in  I.E. 

d.  Calculate  least  squares  line  for  linear 
equation  from  these  standards  by  obtaining 
the  ratio  of  Area„k;otiiie/Areais.  TUs  ratio  will 
be  the  Y  value  and  the  concentration  of 
nicotine  will  be  the  X  value  for  determining 
the  linear  equation  of  the  line  (Equation  1): 
Equation  1: 

Y=a+bX; 

Where: 

X=Concentration  of  nicotine  in  mg 
Y = Area„icoiine/ Areais 
a=intercept  on  the  ordinate  (y  axis) 
b=slope  of  the  curve 
The  final  result  will  be  reported  in  the 
following  units: 

Concentration  of  nicotine=mg  of  nicotine/ 
gram  of  tobacco  sample. 

e.  Determine  the  recovery  of  nicotine  by 
pipetting  10  mL  of  the  0.4  mg/mL  nicotine 
standard  to  a  screw  capped  tube  containing 
1.0  mL  of  2  N  NaOH.  Cap  the  tube.  Shake  Ae 
contents  vigorously  and  allow  the  phases  to 
separate.  Transfer  an  aliquot  of  the  organic 
phase  to  an  injection  vial  and  inject. 

Calculate  the  concentration  of  nicotine  using 
the  equation  of  the  line  in  n.A.2.d  abowe. 

This  should  be  repeated  two  more  times  to 
obtain  an  average  of  the  three  values.  The 
recovery  of  nicotine  can  be  obtained  by  using 
the  following  equation: 

Equation  2: 

Recovery=Nicotinec>icuiat«i/NicotineKtiui 

B.  Standards  Addition  Assay 
Prior  to  analyzing  a  smokeless  tobacco 
product  for  nicotine  content,  the  testing 
facility  must  validate  the  system  to  verify 
that  matrix  bias  is  not  occurring  during 
nicotine  extraction.  This  is  done  by  analyzing 
the  nicotine  calibration  standards  in  the  same 
vegetable  matrix  as  the  smokeless  tobacco. 
The  standards  addition  assay  should  be 
performed  with  each  smokeless  tobacco 
product  tested. 

1.  Using  an  analytical  balance,  accurately 
weigh  1.000  ±  0.020  gram  of  the 
homogeneous,  prepaid  tobacco  sample  into 
a  culture  tube.  Repeat  this  five  times  for  a 
total  of  6  culture  tubes  containing  the 
smokeless  tobacco  product.  Record  the 
weight  of  each  sample. 

2.  To  prepare  a  nicotine  standard 
corresponding  to  a  concentration  of  0.8  mg/ 
mL,  pipette  exactly  4.4  mL  of  the  nicotine 
stands^  (n.A.2.a)  to  one  of  the  culture  tubes. 
To  obtain  nicotine  concentrations  equivalent 
to  0.6, 0.4, 0.2,  and  0.1  mg/mL,  pipette 
precisely  3.3,  2.2, 1.1,  and  0.55  mL, 
respectively,  of  the  nicotine  standard  into 
four  of  the  remaining  culture  tubes.  One  of 
the  culture  tubes  is  not  supplemented  with 
nicotine  and  serves  as  an  analytical  blank. 
Allow  the  samples  to  equilibrate  for  10 
minutes. 


1.  Internal  Standard  (IS) 

j  Weigh  10.00  grams  of  quinoline,  transfar  to 

a  250  mL  volumetric  flask  and  dilute  to 
i  volume  vrith  MTBE.  This  solution  will  be 
used  for  calibration  of  the  instrument  for  the 
nicotine  calibration  curve  (n.A.2),  for  the 
standards  addition  assay  (ILB),  and  for 
preparation  of  the  extracting  solution  (ILD). 

2.  Nicotine  Calibration  Curve 

a.  Weigh  1.0000  gram  of  nicotine  into  a 
clean,  d^  100  mL  volumetric  flask  and  dilute 
to  volume  with  MTBE.  This  gives  a  nicotine 
concentration  of  10  mg/mL  for  the  stock 
solution. 

b.  Accurately  pipette  0.5  mL  of  IS  fit>m 
i  stock  solution  (n.A.l)  to  five  clean,  dry  50 

mL  volumetric  flasks.  To  prepare  a  nicotine 
standard  corresponding  to  a  concentration  of 
0.8  mg/mL,  pip^e  exactly  4.0  mL  of  the 
nicotine  standard  (ILA.2.a)  to  a  50  mL 


3.  Pipette  5  mL  of  2  N  NaOH  into  each 
tube.  Cap  each  tube.  Swirl  to  wet  sample  and 
allow  to  stand  15  minutes.*^ 

4.  Pipette  50  mL  of  extraction  solution 
(n.D.l)  into  each  tube.  Cap  each  tube  and 
tighten.'* 

5.  Place  tubes  in  rack(s),  place  racks  in 
linear  shaker  in  horizontal  position  and 
shake  for  two  hours. 

6.  Remove  rack(s)  from  shaker  and  place  in 
vertical  position  to  allow  the  phases  to 
separate. 

7.  Allow  the  solvent  and  nicotine 
supplemented  samples  and  the  blank  to 
separate  (maximum  2  hours). 

8.  Transfer  aliquots  of  the  five  standards 
and  the  blank  from  the  extraction  tubes  to 
sample  vials  and  determine  the  detector 
response  for  each  using  gas  chromatographic 
conditions  described  in  I.E. 

9.  Subtract  the  Areanicotme/ Areais  of  the 
blank  from  the  Areanicoune/ Areais  of  each  of 
the  standards. 

10.  Calculate  least  squares  line  for  linear 
equation  from  the  corrected  standards  as 
described  above  (Equation  1)  in  II.A.2.d. 

The  final  correct^  result  will  be  reported 
in  the  following  units: 

Concentration  of  nicotine  =  mg  of  nicotine/ 
gram  of  tobacco  sample. 

11.  Determine  the  recovery  of  nicotine  by 
pipetting  10  mL  of  the  0.4  mg/mL  nicotine 
standard  to  a  screw  capped  tube  containing 
1.0  mL  of  2  N  NaOH  and  10  mL  of  extraction 
solution  (n.D.l).  Cap  the  tube  and  tighten. 
Shake  the  contents  vigorously  and  allow  the 
phases  to  separate.  Transfer  an  aliquot  of  the 
organic  phase  to  an  injection  vial  and  inject 
Calculate  the  concentration  of  nicotine  using 
the  equation  of  the  line  above  in  ILA.2.d. 

This  should  be  repeated  two  more  times  to 
obtain  an  average  of  the  three  values.  The 
recovery  of  nicotine  can  be  obtained  by  using 
Equation  2: 

Recovery  =  NicotinOcaicuiMBd/NicotineKiwu 

12.  Compare  the  results  of  steps  ILA.2.  and 
n.B.  If  they  differ  by  a  factor  of  10%  or  more, 
the  recovery  of  nicotine  from  the  aqueous 
matrix  is  not  equivalent  to  recovery  from  the 
vegetable  matrix  of  the  smokeless  tobacco 
pr^uct.  In  this  instance,  the  nicotine 
concentration  of  the  smokeless  tobacco 
product  must  be  determined  from  a  nicotine 
calibration  curve  prepared  from  nicotine 
standards  in  a  vegetable-based  matrix. 

C.  Quality  Control  Pool 

At  least  two  quality  control  pools  prepared 
in  the  smokeless  tob^o  product  matrix  are 
recommended  to  be  included  in  each 
analytical  run.  The  smokeless  tobacco 
product  should  be  enriched  with  nicotine  at 
the  high  and  low  ends  of  expected  values  for 
the  smokeless  tobacco  product.  The  pools 
must  be  analyzed  in  duplicate  in  every  nm. 
The  quality  control  pool  must  he  prepared  in 
sufficient  quantity  to  last  for  all  analyses  of 
a  product  lot. 

D.  Sample  Extraction  Procedure 

1.  Extraction  solution  is  prepared  by 
pipetting  10  mL  of  the  IS  from  the  sto^ 
solution  (n.A.1)  to  a  1000  mL  volumetric 
flask  and  diluting  to  volume  with  MTBE. 

2.  Using  an  an^ytical  balance,  accurately 
weigh  1.000  ±  0.020  gram  of  prepared 
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tobacco  sample  into  ciilture  tube  and  record 
weight.  The  number  of  products  sampled 
per  lot  should  reflect  an  acceptable  level  of 
precision.'*  The  test  material  is  to  be 
representative  of  the  product  that  is  sold  to 
the  public  and  therefore  should  consist  of 
sealed,  packaged  samples  from  each  lot  of 
finished  product  that  is  ready  for  commercial 
distrihution. 

Triplicate  determinations  will  provide 
precision  data. 

3.  Pipette  5  mL  of  2  N  NaOH  into  the  tube. 
Cap  the  tube.  Swirl  to  wet  sample  and  allow 
to  stand  15  minutes." 

4.  Pipette  50  mL  of  extraction  solution  into 
tube,  cap  tube  and  tighten. 

5.  Place  tubes  in  rack(s),  place  racks  in 
linear  shaker  in  horizontal  position  and 
shake  for  two  hours. 

6.  Remove  rackfs)  from  shaker  and  place  in 
vertical  position  to  allow  the  phases  to 
separate. 

7.  Allow  the  solvent  and  sample  to 
separate  (maximum  2  hours).  Transfer  an 
aliquot  from  the  extraction  tube  to  a  sample 
vial  and  cap. 

8.  Analyze  the  extract  using  GC  conditions 
as  described  above  (LE)  and  ^culate  the 
concentration  of  nicotine  using  the  linear 
calibration  equation.  Correct  percent  nicotine 
values  for  both  recovery  and  weight  of 
sample  by  using  Equation  3.'^ 

Equation  3:'^ 


Nicotine  (mg/g) 


(Area„i^/ATea,s)-a 
b  X  Sample  Wt  x  Recovery 


9.  Report  the  final  nicotine  determination 
as  mg  of  nicotine  per  gram  of  the  tobacco 
product  (mg  nicotine/gram),  to  an  accuracy 
level  of  two  decimal  places.  All  data  should 
include  the  mean  value  with  a  95% 
confidence  interval,  the  range  of  values,  the 
munber  of  samples  tested  per  lot,  and  the 
estimated  precision  of  the  mean.  Information 
will  be  reported  for  each  manufacturer  and 
variety  (including  brand  families  and  brand 
variations)  and  b^d  name  (e.g..  Skoal 
Bandits,  Skoal  Long  Cut  Chmiy,  Skoal  Long 
Cut  Wintergreen,  etc.). 


nL  Total  Moistnre  Determlrution 


one  decimal  place.  All  data  should  include 
the  mean  value  with  a  95%  confidence 
interval,  the  range  of  values,  the  number  of 
samples  tested  per  lot,  and  the  estimated 
precision  of  the  mean.  In  addition, 
information  for  each  manufacturer  and 
variety  (including  brand  families  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
Bandits,  Skoal  Long  Cut  Cherry,  Skoal  Long 
Cut  Wintergreen,  etc.)  will  be  reported. 

IV.  pH  Measurement 

A.  Test  samples  as  soon  as  possible  after 
they  are  received.  The  munber  of  products 
sampled  per  lot  should  reflect  an  acceptable 
level  of  precision.'*  The  test  material  is  to  be 
representative  of  the  product  that  is  sold  to 
the  public  and  therefore  should  consist  of 
sealed,  packaged  samples  from  each  lot  of 
finished  product  that  is  ready  for  commercial 
distribution.  Triplicate  determinations  will 
provide  precision  data. 

B.  Accurately  weigh  2.00  grams  of  the 
sample.  Place  in  a  50  mL  polypropylene 
container  with  10  mL  deioniz^  distilled 
water. 

C  Place  teflon-coated  magnetic  stirring  bar 
in  container  and  stir  mixture  continuously 
throughout  testing. 

D.  Measure  pH  of  sample  after  two-point 
calibration  with  standard  pH  7.00  and  10.00 
buffars  on  a  pH  meter  calibrated  to  an 
accuracy  of  two  decimal  places. 

E.  Calculate  the  mean  of  pH  values  at  5, 15, 
30,  and  60  minutes. 

F.  Report  the  final  pH  determination  to  an 
accuracy  level  of  two  decimal  places.  All 
data  should  include  the  mean  value  with  a 
95%  confidence  interval,  the  range  of  values, 
the  number  of  samples  tested  per  lot,  and  the 
estimated  precision  of  the  mean.  Information 
%vill  be  reported  for  each  manufacturer  and 
variety  (including  brand  families  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
Bandits,  Skoal  Long  Cut  Cherry,  Skoal  Long 
Cut  Wintergreen,  etc.). 

G.  Estimate  the  “free  base  nicotine” 
content  with  the  Henderson-Hasselbalch 
equation  (Equation  4),  based  on  measured  pH 
and  nicotine  content 

Equation  4: 


of  two  decimal  places.  All  data  should 
include  the  mean  value  with  a  95% 
confidence  interval,  the  range  of  values,  the 
number  of  samples  tested  per  lot,  and  the 
estimated  precision  of  the  mean.  Information 
will  be  reported  for  each  manufacturer  and 
variety  (including  brand  families  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
Bandits,  Skoal  Long  Cut  Cherry,  Skoal  Long 
Cut  Wintergreen,  etc.). 

Sample  calculation: 

Mean  total  nicotine  =  10.30  (mg/g) 

Mean  pH  =  7.50 
pKa  =  8.02 


pH  =  pKa-t-log 


[B] 

[BH^l 


7.50  =  8.02 -Hog 


[free  base  nkotine] 
[ionized  nicotine] 


-  ,  [fiw  base  nicotine] 

-0  =  log  - - - 

[ionized  nicotine] 

0J02  -  ^  nicotine] 

[ionized  nicotine] 

[B] 

%  free  base  nicotine  - 


%  free  base  nicotine  - 


%  free  base  nicotine  - 


Total  ^nicotine  %  free  base  nicotine 

(mg/g) -total  X - — - 

nicotine 


[BH^] 

[B] 

[BH^] 

0.302 
0.302  +  1 
23.20 


xlOO 


+  1 


XlOO 


A.  This  procedure  is  refaned  to  as  "Total 
Moisture  Determination”  because  AOAC 
Method  966.02  determines  water  and  tobacco 
constituents  that  are  volatile  at  temperatures 
of99.5±0.5*C 

B.  Accurately  ureigh  5.00  grams  of  the 
sample  (groimd  to  pass  £  4  mm  screen)  into 
a  weighed  moisture  dish  and  place 
uncovisred  dish  in  oven.'*  The  number  of 
products  sampled  per  lot  should  reflect  an 
acceptable  level  of  precision.'*  The  test 
matmial  is  to  be  representative  of  the  product 
that  is  sold  to  the  public  and  therefore  should 
consist  of  sealed,  packaged  samples  from 
each  lot  of  finished  product  that  is  ready  for 
commercial  distribution.  Triplkate 
determinations  will  provide  precision  data. 

C  Do  not  exceed  1  sample/10  sq  in.  (650 
sq  cm)  shelf  space,  and  use  only  1  shell  Ifry 
3  hr  at  99.5  ±  0.5  *C.  Remove  from  oven, 
cover,  and  cool  in  desiccator  to  room  temp, 
(about  30  min).  Reweigh  and  calculate 
percent  moisture. 

D.  Report  the  final  moisture  determination 
as  a  percentage  (%).  to  an  accuracy  level  of 


pH  =  pKa  +  Iog 


[B] 

[BH^] 


23  20 

Total  free  nicotine  (m^g) » 10.30  x  — ^ — 

100 

Total  free  nicotine  (m^g)  -  2.39 


B+H^  ++BH^ 


%  frnee  base  nicotine 


[B] 


[BH*] 

[BH*] 


XlOO 


pKa  =  8.02  (CRC  Handbook  of  Chemistry  and 
Physics.  198&-1990) 

[B]  =  amount  of  free  base  nicotine 
[BH*’]  =  amount  of  ionized  nicotine 


H.  Report  the  final  estimated  free  base 
nicotine  as  a  percentage  (%)  of  the  total 
nicotine  content,  to  an  accrnacy  level  of  two 
decimal  places  and  as  mg  of  frm  base 
nicotine  per  gram  of  the  tobacco  product  (mg 
free  base  nicotine/gram),  to  an  accuracy  level 


V.  Assay  Criteria  fiir  Quality  Assurance 

A.  Establishing  limits  for  Quality  Control 
Parameters 

All  quality  control  parameters  must  be 
determined  within  the  laboratory  in  which 
they  are  to  be  used.  At  least  10  within- 
laboratory  runs  must  be  performed  to 
establish  temporary  confidence  intervals  for 
the  quality  control  parameters.  Permanent 
limits  should  be  established  after  20  runs  and 
should  be  reestablished  after  each  additional 
20  runs. 

B.  Exclusion  of  Outliers  from  the  Calibration 
Curved* 

The  coefficient  of  determination  between 
AreSoicaiiw/Aieais  and  nicotine  concentration 
should  be  equal  to  0.99  or  higher.  Any 
calibration  standard  having  an  estimated 
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concentration  computed  from  the  regression 
equation  (Equation  1]  which  is  different  from 
its  actual  concentration  by  a  factor  of  10% 
can  be  excluded  from  the  calibration  curve. 

Up  to  two  concentrations  may  be  excluded, 
but  caution  should  be  used  in  eliminating 
values,  since  bias  may  be  increased  in  the 
cabbration  curve.  If  an  outlier  value  is 
eliminated,  its  duplicate  value  must  also  be 
discarded  to  avoid  producing  a  new  bias.  All 
unknowns  must  fall  within  &e  cabbration 
curve;  therefore,  duplicate  values  excluded  at 
either  end  of  the  calibration  curve  wiU 
restrict  the  useful  range  of  the  assay. 

C.  Quality  Control  Pools  and  Run  Rejection 
Rules 

The  mean  estimated  nicotine  concentration 
in  a  pool  should  be  compared  with  the 
established  limits  for  that  pool  based  on  at 
least  20  consecutive  runs.  An  analytical  run 
should  be  accepted  or  rejected  bas^  upon 
the  fbUowing  set  of  rules  adapted  from  ' 
Westgard  et  al.  (1981). 

1.  V^en  the  mean  of  one  QC  pool  exceeds 
the  limit  of  x  ±  3  standard  deviations  (SD), 
then  the  run  is  rejected  as  out  of  control. 

Here,  x  and  SD  represent  the  overaU  mean 
and  standard  deviation  of  all  estimated 
nicotine  concentrations  for  a  particular  pool 
in  the  runs  which  were  used  to  establish  the 
control  bmits. 

2.  When  the  mean  nicotine  concentrations 
in  two  QC  pools  in  the  same  run  exceed  the 
same  direction,  then  the  run  must  be 
rejected.  The  same  direction  is  the  condition 
in  which  both  pools  exceed  either  the  x  -f  2 
SD  or  the  x-2  SD  limits. 

3.  When  the  mean  nicotine  concentrations 
in  one  or  two  QC  pools  exceed  their  x  -i-  2 
SD  limits  in  the  same  direction  in  two 
consecutive  runs,  then  both  runs  must  be 
rejected. 

4.  When  the  mean  nicotine  concentrations 
in  two  QC  pools  are  different  by  more  than 

a  total  of  4  SD,  then  the  run  must  be  rejected. 
This  condition  may  occur,  for  example,  when 
one  QC  pool  is  2  SD  greater  than  the  mean, 
and  another  is  2  SD  less  than  the  mean. 

Endnotes 

The  comments  and  notes  listed  below  can 
be  described  as  Good  Laboratory  Practice 
guidelines;  they  are  described  in  detail  in 
this  protocol  to  ensiue  minimal 
interlaboratory  variability  in  the 
determination  of  nicotine,  total  moisture,  and 
pH  in  smokeless  tobacco. 

*  This  protocol  assumes  that  the  testing 
facility  wdU  implement  and  maintain  a 
stringent  Quality  Assurance/Quabty  Control 
program  to  include,  but  not  be  limited  to, 
regular  interlaboratory  comparisons,  routine 
testing  of  random  blank  samples, 
determination  of  the  quality  and  purity  of 
purchased  products,  and  proper  storage  and 
handling  of  all  reagents  and  samples. 

2  When  a  specific  product  or  instrument  is 
listed,  it  is  the  product  or  instrument  that 
was  used  in  the  development  of  this  method. 
Equivalent  products  or  instruments  may  also 
be  used.  The  use  of  comphny  or  product 
name(s)  is  for  identification  only  and  does 
not  imply  endorsement  by  the  Centers  for 
Disease  Control  and  Prevention. 

3  All  chemicals,  solvents,  and  gases  are  to 
be  of  the  highest  purity. 


*  Companies  must  ensure  that  the  purity  of 
the  nicotine  base  is  certified  by  the  vendor 
and  that  the  chemical  is  properly  stored. 
However,  nicotine  base  oxidizes  with  storage, 
as  reflected  by  the  liquid  turning  brown.  If 
oxidation  has  occurred,  the  nicotine  base 
should  be  distilled  prior  to  use  in  making  a 
standard  solution. 

>  Horizontal  shaking  will  allow  more 
intimate  contact  of  this  three  phase 
extraction.  There  is  a.  minimal  dead  volume 
in  the  tube  due  to  the  large  sample  size  and 
extraction  volume.  This  necessitates 
horizontal  shaking. 

^  If  linear  shaker  is  not  available,  a  wrist 
action  shaker  using  250  mL  stoppered 
Erlenmeyer  flasks  can  be  substituted.  Values 
for  nicotine  are  equivalent  to  those  obtained 
frnm  the  linear  shaker. 

'  After  installing  a  new  column,  condition 
the  coliunn  by  injecting  a  tobacco  sample 
extract  on  the  column,  using  the  described 
column  conditions.  Injections  should  be 
repeated  until  areas  of  IS  and  nicotine  are 
reproducible.  This  will  require 
approximately  four  injections.  Recondition 
column  when  instrument  has  been  used 
infrequently  and  after  replacing  glass  liner. 

*  Glass  liner  and  septiun  should  be 
replaced  after  every  100  injections. 

”Most  older  instruments  operate  at 
constant  pressure.  To  reduce  confusion,  it  is 
suggested  that  the  carrier  gas  flow  through 
the  column  be  measured  at  the  initial  colrmm 
temperature. 

10  The  testing  facility  must  ensure  that 
samples  are  obtained  through  the  use  of  a 
survey  design  protocol  for  sampling  “at  one 
point  in  time"  at  the  factory  or  warehouse. 
The  survey  design  protocol  must  address 
short-,  medium-and  long-term  product 
variability  (e.g.,  variability  over  time  and 
from  contai  ner  to  container  of  the  tobacco 
product)  as  defined  by  ISO  Protocol  8243, 
Annex  C.  Information  accompanying  results 
for  each  sample  should  include,  but  not  be 
limited  to: 

1.  For  each  product — manufacturer  and 
variety  (including  brand  families  and  brand 
variations)  and  brand  name  (e.g..  Skoal 
Bandits,  Skoal  Long  Cut  Cherry,  Skoal  Long 
Cut  Winteigreen,  etc.)  information. 

2.  Product  “category,”  e.g.,  loose  leaf,  plug, 
twist,  dry  snuff,  mpist  snuff,  etc. 

3.  Lot  munber. 

4.  Lot  size. 

5.  Number  of  randomly  sampled,  sealed, 
packaged  (so  as  to  be  representative  of  the 
product  that  is  sold  to  the  public)  smokeless 
tobacco  products  selected  per  lot  (sampling 
fraction)  for  nicotine,  moisture,  and  pH 
determination. 

6.  Documentation  of  method  used  for 
random  sample  selection. 

7.  “Age”  of  product  when  received  by 
testing  bcility  and  storage  conditions  prior  to 
analysis. 

Use  non-glass  10  mL  repipette  for 
transferring  NaOH  solution. 

12  Use  50  mL  repipette  for  transferring 
MTBE. 

13  For  dry  snuff,  use  0.500  ±  0.010  gram 
sample. 

i^The  testing  facility  is  refarred  to  ISO 
Procedure  8243  for  a  discussion  of  sample 
size  and  the  effect  of  variability  on  the 


precision  of  the  mean  of  the  sample  (ISO 
8243, 1991). 

1*  When  analyzing  new  smokeless  tobacco 
products,  extract  pr^uct  without  IS  to 
determine  if  any  components  co-elute  with 
the  IS  or  impurities  in  the  IS.  This 
interference  could  artificially  lower 
calculated  values  for  nicotine. 

13  The  calcvdated  nicotine  values  for  all 
samples  must  fall  within  the  low  and  high 
nicotine  values  used  for  the  calilmtion 
curve.  If  not,  prepare  a  fresh  nicotine 
standard  solution  and  an  appropriate  series 
of  standard  nicotine  dilutions.  Determine  the 
detector  response  for  each  standard  using 
chromatographic  conditions  described  in  I.E. 

12  The  method  is  a  modification  of  AOAC 
Method  966.02  (1990)  in  that  the  ground 
tobacco  passes  through  a  4  mm  screen  rather 
than  a  1  mm  screen. 

13  When  drying  samples,  do  not  dry 
different  products  (e.g.,  wet  snuff,  dry  snuff, 
loose  leaf)  in  the  oven  at  the  same  time  since 
this  will  produce  errors  in  the  moisture 
determinations. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Ck>mmitteer.  Drug  Abuse 
Advisory  Committee. 
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Genera]  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  he 
held  on  June  9  and  10, 1997,  8:30  a.m. 
to  5:30  p.m. 

Location:  Holiday  Inn — Bethesda, 

8120  Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers  or  John  Schupp,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 

Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443—5455,  or  FDA  Advisory 
Committee  Information  Line,  1-^00- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12535. 
Please  c^  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  Jime  9, 1997,  the 
committee  will  discuss  ways  in  which 
the  labeling  for  smoking  cessation 
products  could  be  made  more  clinically 
useful.  Public  response  to  this  topic  is 
solicited.  Please  submit  your  response 
to  Docket  No.  97N-0149,  entitled 
“Reevaluation  of  Labeling  of  Smoking 
Cessation  Products,”  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  In  order  for 
comments  to  be  siunmarized  and  sent  to 
the  Drug  Abuse  Advisory  Committee 
prior  to  the  June  9, 1997,  meeting,  they 
must  be  received  by  Dockets 
Management  Branch  by  May  13, 1997. 
The  docket  will  remain  open  for 
additional  comments  imtil  July  11, 

1997.  On  June  10, 1997,  the  committee 
will  discuss  topics  in  clinical  trial 
design  for  medications  used  to  treat 
cocaine  abuse. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  27, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  to  9:30  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  27, 1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 


Dated:  April  24, 1997. 

Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  97-11442  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

Statement  of  Organization,  Functions, 
and  Deiegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  59,  No.  60,  pp.  14628- 
14662,  dieted  Tuesday,  March  29, 1994, 
and  subsequent  thereafter)  is  amended 
to  reflect  changes  to  the  structure  of 
HCFA. 

HCFA  has  reorganized  the  way  it 
operates  for  the  following  reasons: 
Growth  of  managed  care,  changes  in  the 
Federal/State  relationship,  and 
movement  to  a  Medicare  Transaction 
System  environment.  The  Centers/ 
Offrces  are  functionally  grouped  to 
support  beneficiaries  and  be  more 
responsive  to  major  changes  in  the 
he^th  care  market. 

The  specific  amendments  to  Part  F  are 
described  below: 

•  Section  F.10A..5.  (Organization)  is 
amended  to  read  as  follows: 

1.  Press  Office  (FAE) 

2.  Office  of  Legislation  (FAF) 

3.  Office  of  Internal  Customer  Support 

(FAH) 

4.  Office  of  Equal  Opportunity  and  Civil 

Rights  (FAJ) 

5.  Office  of  Strategic  Planning  (FAK) 

6.  Office  of  Communications  and 

Operations  Support  (FAL) 

7.  Office  of  Clinical  Standards  and 

Quality  (FAM) 

8.  Office  of  Financial  Management 

(FAN) 

9.  Office  of  Information  Services  (FAP) 

10.  Center  for  Beneficiary  Services 

(FAQ) 

11.  Center  for  Health  Plans  and 
Providers  (FAR) 

12.  Center  for  Medicaid  and  State 

Operations  (FAS) 

13.  Consortium  #1  (FAU) 

14.  Consortium  #2  (FAV) 

15.  Consortium  #3  (FAW) 

16.  Consortium  #4  (FAX) 


•  Section  F.20.A.5.  (Functions)  is 
amended  to  read  as  follows: 

1.  Press  Office  (FAE) 

•  Serves  as  the  focal  point  for  the 
Agency  to  the  news  media. 

•  Serves  as  senior  counsel  to  the 
Administrator  in  all  activities  related  to 
the  media.  Provides  consultation, 
advice,  and  training  to  the  Agency’s 
senior  staff  with  respect  to  relations 
with  the  news  media. 

•  Develops  and  executes  strategies  to 
further  the  Agency’s  relationship  and 
dealings  with  the  media.  Maintains  a 
broad  based  knowledge  of  the  Agency’s 
structure,  responsibilities,  mission, 
goals,  programs,  and  initiatives  in  order 
to  provide  or  arrange  for  rapid  and 
accurate  response  to  news  media  needs. 

•  Prepares  and  edits  appropriate 
materials  about  the  Agency,  its  policies, 
actions  and  findings,  and  provides  them 
to  the  public  through  the  print  and 
broadcast  media.  Develops  and  directs 
media  relations’  strategies  for  the 
Agency. 

•  Responds  to  inquiries  frt>m  a  broad 
variety  of  news  media,  including  major 
newspapers,  national  television  and 
radio  networks,  national  news 
magazines,  local  newspapers  and  radio 
and  television  stations,  publications 
directed  toward  the  Agency’s 
beneficiary  populations,  and  newsletters 
serving  the  he^th  care  industry. 

•  Manages  press  inquiries, 
coordinates  sensitive  press  issues,  and 
develops  policies  and  procedures  for 
how  press  and  media  inquiries  are 
handled. 

•  Arranges  formal  interviews  for 
journalists  with  the  Agency’s 
Administrator  or  other  appropriate 
senior  Agency  staff;  identifies  for 
interviewees  the  issues  to  be  addressed, 
and  prepares  or  obtains  backgroimd 
materials  as  needed. 

•  For  significant  Agency  initiatives, 
issues  meffia  advisories  and  arranges 
press  conferences  as  appropriate; 
coordinates  material  and  personnel  as 
necessary. 

•  Serves  as  liaison  with  the 
Department  of  Health  and  Human 
Services  and  White  House  press  offices. 

2.  Office  of  Legislation  (FAF) 

•  Provides  leadership  and  executive 
direction  within  the  Agency  for 
legislative  planning  to  address  the 
Administration’s  agenda. 

•  Tracks,  evaluates  and  develops 
provisions  of  aimual  legislative 
proposals  for  Med!h»re,  Medicaid, 
Clinical  Laboratory  Improvement  Act 
(CLIA),  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  and  related 
statutes  affecting  health  care  financing 
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quality  and  access  in  concert  with 
HCFA  components,  the  Department  and 
the  Ofhce  of  Management  and  Budget 
(OMB). 

•  Advances  the  legislative  policy 
process  through  analysis,  review  and 
development  of  health  care  initiatives 
and  issues. 

•  Develops  the  long-range  legislative 
plans  for  the  Agency  in  collaboration 
with  the  HCFA  Centers  and  Offices. 

•  Participates  with  other  HCFA 
components  in  the  development  of 
Agency  policy,  including  implementing 
relations  and  administrative  actions. 

•  Manages  pro-actively  the  Agency’s 
response  in  times  of  hei^tened 
congressional  oversight  of  HCFA  in 
collaboration  with  the  Centers  and 
Offices.  Manages,  coordinates  and 
develops  policies  for  responding  to 
congressional  inquiries. 

•  Coordinates  activities  with  the 
Office  of  the  Assistant  Secretary  for 
Legislation  (ASL)  and  serves  as  the 
ASL’s  principal  contact  point  on 
legislative  and  congressional  relations. 

•  In  collaboration  with  HCFA  Centers 
and  Offices,  provides  technical 
assistance,  consultation  and  information 
services  to  congressional  committees 
and  individual  members  of  Congress  on 
the  Medicare  and  Medicaid  programs, 
new  HCFA  initiatives  and  pertinent 
legislation. 

•  In  collaboration  with  the  HCFA 
Centers  and  Offices,  provides  technical, 
analytical,  advisory  and  information 
services  to  the  Agency’s  components, 
the  Department,  the  White  House,  OMB, 
other  government  agencies,  private 
organizations  and  the  gener^  public  on 
Agency  legislation. 

•  Tracks  and  reports  on  legislation 
relating  to  HCFA  programs  and 
maintains  legislative  reference  library. 

•  Coordinates  the  Agency’s 
participation  in  congressional  hearings, 
including  preparation  of  testimony  and 
briefing  materials,  and  covers  all  other 
congressional  hearings  on  matters  of 
interest  to  the  Agency  except 
Appropriations  Committee  hearings 
specifically  on  the  appropriation 
budget. 

3.  Office  of  Internal  Customer  Support 
(FAH) 

•  Serves  as  the  focal  point  for 
providing  the  Agency’s  internal 
customers  (employees)  with  support  in 
human  resource  management, 
procurement  management,  logistics,  and 
local  area  network  (LAN)  services. 
Includes  planning,  organizing, 
coordinating,  and  evaluating  needed 
activities  in  each  area. 

•  Manages  and  directs  the  Agency’s 
human  resources  programs  includii^: 


Hmnan  resources  planning  and 
development,  position  classification, 
organizational  analysis  and 
development,  administrative  and 
program  delegations  of  authority, 
management  support,  labor  relations, 
employee  assistance,  employee  benefits, 
and  performance  management  and 
awards. 

•  Leads  the  assessment  of  staff 
development  and  support  requirements. 
Designs,  develops  and  Tnaintaina  staff 
development  programs  to  meet  theses 
needs.  Activities  focus  on:  Development 
of  baseline  information  and  an  ongoing 
performance  monitoring  program  of  st^ 
satisfaction  and  functional 
competencies;  development  of 
communications  and  feedback 
mechanisms  within  the  Agency;  and 
close  collaboration  with  other  Federal 
and  private  sector  groups  with  shared 
interest  in  human  resource  management 
and  development. 

•  Develops  and  implements  the 
Agency’s  policies,  rules  and  procedures 
related  to  effecting,  managing  and 
directing  Agency  procruements.  Ensures 
that  procurement  meet  all  legal,  ethical 
and  financial  requirements.  Woridng 
with  the  project  officer  (technical 
representative)  in  the  components, 
evaluates  the  performance  of  contractor/ 
grantee,  and  ensures  that  required 
deliverables  are  produced  within 
prescribed  guidelines. 

•  Provides  workstation,  server,  and 
local  area  network  support  for  HCFA- 
wide  activities.  Works  with  customer 
components  to  develop  requirements, 
needs  and  cost  benefit  analysis  in 
support  of  the  LAN  infrastructure 
including  hardware,  software  and  office 
automation  services. 

•  Provides  policy  direction, 
coordination  and  support  for 
administrative  services  including  space, 
property,  records,  printing  and  facilities’ 
management,  safety  and  security,  and 
telepi^uction,  telecommunications  and 
graphics  services,  and  a  centralized 
customer  service  desk. 

•  Serves  as  the  organizational  home 
of  the  Provider  Reimbursement  Review 
Board  (PRRB).  Finnishes  administrative 
support  to  the  PRRB  and  the  Medicare 
Geo^phic  Classification  Review  Board 
(MGCRB).  On  behalf  of  the  Secretary  or 
ffie  Administrator  conducts  hearings 
that  are  not  within  the  jurisdiction  of 
the  Departmental  App^s  Board,  the 
Social  Security  Admioistration’s  Office 
of  Hearings  and  Appeals,  PRRB, 
MGCRB,  Medicare  contractors,  or  the 
States. 

•  Provides  administrative  support 
functions  for  Executive  Management 
Services. 


•  Develops  and  maintains 
administrative  systems  for  persoimel, 
property  management,  and  related 
purposes. 

4.  Office  of  Equal  Opportunity  and  Civil 
Rights  (FAJ) 

•  Provides  agency-wide  leadership 

and  advice  on  issues  of  diversity,  ci^ 
right,  and  promotion  of  a  supportive 
work  environment  for  Agency  '  * 

employees. 

•  Develops,  implements  and  manages 
affirmative  employment  programs. 
Provides  principal  advisory,  advocacy, 
and  liaison  services  for  the 
Administrator  to  Agency  leadership  and 
employees  concerning  equality  in 
employment  related  issues  to  ensure  a 
diverse  workforce. 

•  Develops  Equal  Employment 
Opportunity  (EEO)  and  civil  rights 
compliance  policy  for  the  Agency. 
Assesses  the  Agency’s  compliance  with 
applicable  civil  rights  statutes, 
executive  orders,  regulations,  policies, 
and  programs. 

•  Identifies  policy  and  operational 
issues  and  proposes  solutions  for 
resolving  these  issues  in  partnership 
with  management.  Office  of  the  General 
Counsel,  and  other  organizational 
entities. 

•  Receives  and  evaluates  complaints 
for  procedural  sufficiency;  investigates, 
adjudicates  and  resolves  such 
complaints. 

•  Promotes  the  representation  of 
minority  groups,  women,  and 
individuals  with  disabilities  through 
community  outreach  and  other 
activities. 

•  Resolves  informal  discrimination 
complaints  by  meahs  of  EEO  counseling 
and/or  Alternative  Dispute  Resolution 
(AE«). 

•  Develops  and  analyzes  data  for 
internal  and  external  reports  reflecting 
the  diversity  of  the  Agency  workforce 
and  foimess  in  employment  related 
actions.  Makes  recommendations  to 
management  on  changes  needed  to 
ensure  equal  employment  opportunity 
in  every  respect. 

•  Serves  as  the  internal  advocate  for 
civil  rights  and  related  principles. 
Provides  training,  seminars,  and 
technical  guidance  to  Agency  staff. 

5.  Office  of  Strategic  Planning  (FAK) 

•  Develops  and  manages  the  long¬ 
term  strategic  plarming  process  for  the 
Agency;  responsible  for  the  Agency’s 
conformance  with  the  requirements  of 
the  Government  Performance  and 
Results  Act  (GPRA). 

•  Provides  analytic  support  and 
information  to  the  Adminfotrator  and 
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the  Executive  Council  needed  to 
establish  Agency  goals  and  directions. 

•  Performs  environmental  scanning, 
identifying,  evaluating,  and  reporting 
emerging  trends  in  hei^th  care  delivery 
and  financing  and  their  interactions 
with  Agency  programs. 

•  Manages  strategic,  crosscutting 
initiatives. 

•  Designs  and  conducts  research  and 
evaluations  of  health  care  programs, 
studying  their  impacts  on  beneficiaries, 
providers,  plans.  States  and  other 
partners  and  customers,  designing  and 
assessing  potential  improvements,  and 
developing  new  measurement  tools. 

•  Coordinates  all  Agency 
demonstration  activities,  including 
development  of  the  research  and 
demonstration  annual  plan,  evaluation 
of  all  Agency  demonstrations,  and 
assistance  to  other  components  in  the 
design  of  demonstrations  and  studies. 

•  Manages  assigned  demonstrations, 
including  Federal  review,  approval,  and 
oversight;  coordinates  and  participates 
with  departmental  components  in 
experimental  health  care  delivery 
projects. 

•  Conducts  the  Agency’s  actuarial 
program.  Evaluates  die  financial  and 
actuarial  status  of  HCFA  programs  for 
the  annual  Trustees  Reports  and 
Administration  budget,  and  under 
proposed  legislation.  Develops 
macroeconomic  analyses  of  health  care 
financing  issues;  conducts  actuarial, 
economic,  and  demographic  studies  and 
develops  projections  of  health  care 
costs. 

•  Provides  actuarial  and  other 
technical  advice  and  consultation  to 
Agency  components,  governmental 
components.  Congress,  and  outside 
organizations. 

•  Develops  the  official  estimates  of 
the  Nation’s  health  care  spending. 

•  Develops  actuarial,  research, 
demonstration,  and  other  publications 
and  papers  related  to  health  care  issues. 

•  Computes  payment  rates,  indices, 
and  copayments  in  support  of  program 
operations. 

6.  Office  of  Communications  and 
Operations  Support  (FAL) 

•  Serves  a  neutral  broker 
coordination  role,  including  scheduling 
meetings  and  briefings  for  &e 
Administrator  and  coordinating 
communications  between  and  among 
central  and  regional  office,  in  order  to 
ensure  that  emraging  issues  are 
identified  early,  ^  concerned 
components  are  directly  and  fiilly 
involved  in  policy  development/ 
decision  making  and  that  all  points  of 
view  are  presented. 


•  Coordinates  and  monitors  assigned 
Agency  initiatives  which  are  generally 
tactical,  short-term  and  cross¬ 
component  in  nature  (e.g.,  legislative 
implementation). 

•  Provides  operational  and  amdytical 
support  to  the  Executive  Council. 

•  Manages  speaking  and  meeting 
requests  for  or  on  behi^f  of  the 
Administrator  and  Deputy 
Administrator  and  researches  and  writes 
speeches. 

•  Coordinates  agency-wide 
communication  policies  to  insure  that 
messages  for  external  audiences 
appropriately  incorporate  Agency 
themes. 

•  Coordinates  the  preparation  of 
manuals  and  other  policy  instructions  to 
insure  accurate  and  consistent 
implementation  of  the  Agency’s 
programs. 

•  Manages  the  Agency’s  system  for 
developing,  clearing  and  tracking 
regulations,  setting  regulation  priorities 
and  corresponding  work  agendas; 
coordinates  the  review  of  regulations 
received  for  concurrence  from 
departmental  and  other  government 
agencies  and  develops  routine  and 
special  reports  on  the  Agency’s 
regulatory  activities. 

•  Manages  the  agency-wide  clearance 
system  to  insvue  appropriate 
involvement  frtim  Agency  components 
and  serves  as  a  primary  focal  point  for 
liaison  with  the  Executive  Secretariat  in 
the  Office  of  the  Secretary. 

•  Operates  the  agency-wide 
correspondence  tracking  and  control 
system  and  provides  guidance  and 
technical  assistance  on  standards  for 
content  of  correspondence  and 
memoranda. 

•  Formulates  strategies  to  advance 
overall  communications  goals  and 
coordinates  the  design  and  publication 
process  in  electronic  and  odier  media 
for  HCFA  electronic  information, 
publications  and  reports  to  ensure 
consistency  with  other  information. 

•  Proviaes  management  and 
administrative  support  to  the  Office  of 
the  Attorney  Advisor  and  staff. 

7.  Office  of  Clinical  Standards  and 
Quality 

•  Serves  as  the  focal  point  for  all 
quality,  clinical  and  m^cal  science 
issues  and  policies  for  the  Agency’s 
programs.  Provides  leadership  and 
coordination  for  the  development  and 
implementation  of  a  cohesive,  agency¬ 
wide  approach  to  measuring  and 
promoting  quality  and  leads  the 
Agency’s  priority-setting  process  for 
cUnic^  quality  improvement 
Coordinates  quality-related  activities 
with  outside  organizations.  Monitors 


quality  of  Medicare,  Medicaid,  and 
CLIA.  Evaluates  the  success  of 
interventions. 

•  Identifies  and  develops  best 
practices  and  techniques  in  quality 
improvement;  implementation  of  these 
techniques  will  be  overseen  by 
appropriate  components.  Develops  and 
collaborates  on  demonstration  projects 
to  test  and  promote  quality 
mecisurement  and  improvement. 

•  Develops,  tests  and  evaluates, 
adopts  and  supports  performance 
measurement  systems  (quality 
indicators  @)  ta  evaluate  care  provided 
to  HCFA  beneficiaries  except  for 
demonstration  projects  residing  in  other 
components. 

•  Assures  that  the  Agency’s  quality- 
related  activities  (survey  and 
certification,  technical  assistance, 
beneficiary  information,  payment 
policies  and  provider/plan  incentives) 
are  fully  and  effectively  integrated. 
Carries  out  the  Health  Care  ^ality 
Improvement  Program  (HCQIP)  for  the 
M^care,  Medicaid,  and  CLIA 
programs. 

•  Leads  in  the  specification  and 
operational  refinement  of  an  integrated 
HCFA  quality  information  system, 
which  includes  tools  for  measuring  the 
coordination  of  care  between  health  care 
settings;  analyzes  data  supplied  by  that 
system  to  identify  opportunities  to 
improve  care  and  assess  success  of 
improvement  interventions. 

•  Develops  requirements  of 
participation  for  providers  and  plans  in 
the  Medicare,  M^caid,  and  CLIA 
programs.  Revises  requirements  based 
on  statutory  change  and  input  from 
other  components. 

•  Operates  the  Medicare  Peer  Review 
Organization  and  End  Stage  Renal 
EHsease  (ESRD)  Network  program  in 
conjunction  with  regional  offices, 
providing  policies  and  procedures, 
contract  design,  program  coordination, 
and  leadership  in  selected  projects. 

•  Identifies,  prioritizes  and  develops 
content  for  clinical  and  health  related 
aspects  of  HCFA’s  Consumer 
Information  Strategy;  collaborates  with 
other  components  to  develop 
comparative  provider  and  plan 
performance  information  for  consumer 
choices. 

•  Prepares  the  scientific,  clinical,  and 
procediural  basis  for  and  recommends  to 
the  Administrator  decisions  regarding 
coverage  of  new  and  established 
tecdmologies  and  services.  Coordinates 
activities  of  the  Agency’s  Technology 
Advisory  Committee  (TAC)  and 
maintains  liaison  with  other 
departmental  components  regarding  the 
safety  and  effectiveness  of  te^mologies 
and  services;  prepares  the  scientific  and 
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clinical  basis  for,  and  recommends 
approaches  to,  quality-related  medical 
review  activities  of  carriers  and 
payment  policies. 

8.  Office  of  Financial  Management 
(FAN) 

•  Serves  as  the  Chief  Financial 
Officer  and  Comptroller  for  the  Agency. 

•  Formulates,  presents  and  executes 
all  Agency  budget  accoimts;  develops 
outlay  plans  and  tracks  contract  and 
grant  award  amoimts;  acts  as  liaison 
with  the  Congressional  Budget  Office 
(CBO)  on  budget  estimates;  reviews 
demonstration  waivers  (except  1115)  for 
revenue  neutrality.  Is  responsible  for 
ensuring  that  the  budget  is  formulated 
in  accordance  with  the  Agency’s 
strategic  plan  and  the  GPRA  goals  and 
performance  measures. 

•  Acts  as  liaison  with  ASMB,  OMB, 
and  the  Congressional  appropriations 
coimnittees  for  all  matters  concerning 
the  Agency’s  operating  budget. 

•  Manages  the  Medicare  miancial 
management  system,  the  Medicare 
contractors’  budgets.  Peer  Review 
Organizations’  budgets,  research 
budgets,  managed  care  payments,  the 
issuance  of  State  Medicaid  grants,  and 
the  funding  of  the  State  survey/ 
certification  and  the  CLIA  programs.  Is 
responsible  for  all  Agency 
disbursements. 

•  Performs  cash  management 
activities  and  establishes  and  maintains 
systems  to  control  the  obligation  of 
funds  and  ensure  that  the  Anti- 
Deficiency  Act  is  not  violated. 

•  Performs  the  Agency’s  debt 
management  activities  (e.g.,  accounts 
receivable,  user  fees,  pen^ties, 
disallowances). 

•  Reconciles  all  Agency  financial  data 
and  prepares  external  reports  to  other 
agencies  such  as  HHS,  Treasury,  OMB, 
Internal  Revenue  Service,  General 
Services  Administration,  related  to  the 
Agency’s  obligations,  expenditures, 
prompt  payment  activities,  debt  and 
cash  management,  and  other 
administrative  functions. 

•  Has  overall  responsibility  for  the 
fiscal  integrity  of  all  Agency  programs. 
Develops  and  performs  all  benefit 
integrity  policy  and  operations  in 
coordination  with  other  Agency 
components.  Manages  the  Medicare 
program  integrity  contractors  authorized 
by  the  HIPAA  and  managed  care 
financial  audit  and  enforcement 
functions.  In  coordination  with  the 
Center  for  State  Operations,  develops 
Medicaid  program  integrity  policy;  and 
monitors  Medicaid  program  integrity 
activities. 

•  Working  with  other  HCFA 
components,  develops  Agency  policies 


governing  both  Medicare  Secondary 
Payer  (MSP)  and  Medicaid  Third  Party 
Liability. 

•  Develops  and  implements  all  civil 
money  pen^ty  policies  in  all  programs. 

•  Acts  as  auffit  liaison  with  the 
General  Accoimting  Office  (GAO)  and- 
the  HHS  Office  of  Inspector  General 
(OIG). 

•  Prepares  financial  statements  for 
Federal  Managers  Financial  Integrity 
Act  (FMFIA)  and  GPRA. 

9.  Office  of  Information  Services  (FAP)- 

•  Serves  as  the  focal  point  for  the 
responsibilities  of  the  Agency’s  Chief 
Information  Officer  in  planning, 
organizing,  and  coordinating  the 
activities  required  to  maintain  an 
agency-wide  Information  Resoiuces 
Management  (IRM)  program. 

•  Ensvues  the  effective  management 
of  the  Agency’s  information  technology, 
and  information  systems  and  resources 
(e.g.,  implementation  and 
administration  of  a  change  management 
process). 

•  Serves  as  the  lead  for  developing 
and  enforcing  the  Agency’s  information 
architecture,  policies,  standards,  and 
practices  in  all  areas  of  information 
technology. 

•  Develops  and  maintains  enterprise¬ 
wide  central  databases,  statistical  files, 
and  general  access  paths,  ensuring  the 
quality  of  information  maintained  in 
these  data  soiuces. 

•  Develops  and  implements  the 
Medicare  Transaction  System  (MTS). 

•  Directs  Medicare  claims  payment 
systems  activities,  including  CWF 
operation,  as  well  as  systems  conversion 
activities. 

•  Develops  ADP  standards  and 
policies  for  use  by  internal  HCFA  staff 
and  contractor  agents  in  such  areas  as 
applications  development  and  use  of  the 
infrastructure  resources. 

•  Manages  and  directs  the  operation 
of  HCFA  hardware  infrastructure, 
including  the  Agency’s  Data  Center, 
data  communications  networks, 
enterprise  infrastructure,  voice/data 
switch,  audio  conferencing  and  other 
data  centers  supporting  HCFA 
programs. 

•  Leads  the  coordination, 
development,  implementation  and 
maintenance  of  health  care  information 
standards  in  the  heidth  care  industry. 

•  Provides  Medicare  and  Medicaid 
information  to  the  public,  within  the 
parameters  imposed  by  the  Freedom  of 
Information  (FOIA)  and  Privacy  Acts. 

•  Performs  information  collection 
analyses  as  necessary  to  satisfy  the 
requirements  of  the  Paperwork 
Reduction  Act. 


•  Directs  HCFA’s  ADP  systems 
security  program  with  respect  to  data, 
hardware,  and  software. 

•  Directs  and  adAdses  the 
Administrator,  senior  staff,  and 
components  on  the  requirements, 
policies,  and  administration  of  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 

10.  Center  for  Beneficiary  Services 
(FAQ) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  with  beneficiaries, 
their  families,  care  givers  and  other 
representatives  concerning  improving 
beneficiary  ability  to  make  informed 
decisions  about  their  health  and  about 
program  benefits  administered  by  the 
Agency.  These  activities  include 
strategic  and  implementation  planning 
and  evaluation,  and  communications. 

•  Assesses  beneficiary  and  other 
consumer  needs,  develops  and  oversees 
interventions  targeted  to  meet  these 
needs,  and  documents  and  disseminates 
results  of  these  interventions.  These 
actiAdties  focus  on  Agency  beneficiary 
service  goals  and  objectives  and 
include:  Development  of  baseline  and 
ongoing  monitoring  information 
concerning  populations  affected  by 
Agency  programs;  development  of 
p^ormance  measures  and  evaluation 
programs;  design  and  implementation  of 
beneficiary  services  initiatives; 
development  of  communications 
channels  and  feedback  mechanisms 
within  the  Agency  and  between  the 
Agency  and  its  beneficiaries  and  their 
representatives;  and  close  collaboration 
with  other  Federal  and  State  agencies 
and  other  stakeholders  with  a  shared 
interest  in  better  sendng  our 
beneficiaries. 

•  Develops  national  Medicare 
eligibility,  enrollment,  entitlement, 
coordination  of  benefits,  managed  care 
enrollment  and  disenroUment  and 
appeals  process  policies  and  procedures 
necessary  to  assure  the  effective 
administration  of  the  Medicare  program, 
including  the  development  of  related 

•  Cc^^m^M^neficiary-centered 
information,  education  and  sendee 
initiatives. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve 
beneficiary  aspects  of  health  care 
delivery  systems  through  Title  XVin 
and  XIX  demonstrations  and  other 
creative  approaches  to  meeting  the 
needs  of  Agency  beneficiaries. 

•  Assures  in  coordination  Avith  other 
Centers  and  Offices,  that  the  actiAdties  of 
Medicare  contractors,  including 
managed  care  plans,  agents  and  State 
Agencies  meet  the  Agency’s 
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requirements  on  matters  concerning 
beneficiaries  and  other  consumers. 

•  Plans  and  administers  the  contracts 
and  grants  related  to  beneficiary  and 
customer  service,  including  the 
Information  Counseling  and  Assistance 
grants. 

•  During  the  period  of  transition  to 
the  Medicare  Transaction  System, 
coordinates  all  aspects  of  program 
direction  and  contract  management  and 
oversight  of  the  current  Medicare  fiscal 
intermediaries  and  carriers  and  MTSI 
contractors. 

11.  Center  for  Health  Plans  and 
Providers  (FAR) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  widi  managed 
health  care  organizations  and  health 
care  providers  for  issues  relating  to 
Agency  programs’  policy  and 
operations. 

•  Develops  purchasing  strategies  that 
will  improve  the  quality  of  health  care 
choices  for  beneficiaries. 

•  Develops  national  policies  and 
procedures  related  to  the  development, 
qualification  and  compliance  of  health 
maintenance  organizations,  competitive 
medical  plans  and  other  health  care 
delivery  systems  and  purchasing 
arrangements  (such  as  prospective  pay, 
case  management,  differential  payment, 
selective  contracting,  etc.)  necessary  to 
assure  the  effective  administration  of 
the  Agency’s  programs,  including  the 

•  Monitors  providers’,  ^ea^^lLis’ 
and  other  entities’  conformance  with: 
Quality  standards  (other  than  those 
directly  related  to  survey  and 
certification);  policies  related  to  scope 
of  benefits;  and  other  statutory, 
regulatory,  and  contractual  provisions. 

•  Based  on  medical  review  data, 
develops  payment  mechanisms, 
administrative  mechanisms,  and 
regulations  to  ensure  that  HCFA  is 
purchasing  medically  necessary  services 
in  both  fee-for-service  and  managed 
care. 

•  Writes  payment  and  benefit-related 
instructions  for  Medicare  contractors. 

•  Handles  all  phases  of  contracts  with 
managed  health  care  organizations 
eligible  to  provide  care  to  Medicare 
beneficiaries. 

•  Is  the  primary  point  of  contact  and 
liaison  wi^  other  public  and  private 
purchasers,  except  the  States,  for  the 
purposes  of  developing  collaborative 
purchasing,  management,  quality 
assurance,  oversi^t,  and  other 
strategies  and  projects. 

•  E)efines  the  scope  of  Medicare 
benefits  and  develops  national  payment 
policies  as  necessary  to  assure  the 
effective  administration  of  the  Agency’s 


programs,  including  the  development  of 
related  statutory  proposals. 

•  Coordinates  the  administration  of 
individued  benefits  to  assure  appropriate 
focus  on  long  term  care,  where 
applicable,  and  assumes  responsibility 
for  the  operational  and  demonstration 
efforts  related  to  the  payment  aspects  of 
long  term  care  and  post-acute  care 
services. 

•  Designs  and  conducts  payment, 
purchasing,  and  benefits 
demonstrations. 

•  Develops  Agency  medical  coding 
policies  related  to  payments. 

•  Provides  administrative  support  to 
the  Practicing  Physician  Advisory 
Council. 

12.  Center  for  Medicaid  and  State 
Operations  (FAS) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  witib  States  and 
loi^  governments  (including  the 
Territories)  and  Native  American  and 
Alaskan  Native  tribes. 

•  Develops  national  Medicaid 
policies  and  procedures  which  support 
and  assure  effective  State  program 
administration  and  beneficiary 
protection.  In  partnership  with  the 

•  States,  evaluates  the  success  of  State 
agencies  in  carrying  out  their 
responsibilities  and,  as  necessary, 
assists  the  States  in  correcting  problems 
and  improving  the  quality  of  their 
operations. 

•  Develops,  interprets,  and  applies 
specific  laws,  regulations,  and  policies 
that  directly  govern  the  financi^ 
operation  and  management  of  the 
Medicaid  program  and  the  related 
interactions  with  the  States  and  regional 
offices. 

•  Develops  national  policies  and 
procedures  to  support  and  assure 
appropriate  State  implementation  of  the 
rules  and  processes  governing  group 
and  individual  health  insurance  markets 
and  the  sale  of  health  insurance  policies 
that  supplement  Medicare  coverage. 

•  In  coordination  with  other 
components,  develops,  implements, 
evaluates  and  refines  standardized 
provider  performance  measures  used 
Mdthin  provider  certification  programs. 
Supports  States  in  their  use  of 
standardized  measures  for  provider 
feedback  and  quality  improvement 
activities.  Develops,  implements  and 
supports  the  data  collection  and 
an^ysis  systems  needed  by  States  to 
administer  the  certification  program. 

•  Reviews,  approves  and  conducts 
oversight  of  M^caid  managed  care 
waiver  programs.  Provides  assistance  to 
States  and  external  customers  on  all 
Medicaid  managed  care  issues. 


•  Develops  national  policies  and 
procedures  on  Medicaid  automated 
claims/  encounter  processing  and 
information  retrieval  systems  such  as 
the  Medicaid  Management  Information 
System  (MMIS)  and  integrated 
eligibility  determination  systems. 

•  In  coordination  with  the  Office  of 
Financial  M£magement,  directs, 
coordinates,  and  monitors  program 
integrity  efforts  and  activities  by  States 
and  regions.  Works  with  the  Office  of 
Financial  Management  to  provide  input 
in  the  development  of  program  integrity 
poli^. 

•  Through  administration  of  the 
home  and  community  b€ised  services 
program  and  policy  collaboration  with 
other  Agency  components  and  the 
States,  promotes  the  appropriate  choice 
and  continuity  of  quality  services 
available  to  fic^l  elderly,  disabled  and 
chronically  ill  beneficiaries. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve  the 
Medicaid  program  through 
demonstrations  and  best  practices 
including  managing  review,  approval, 
and  oversight  of  the  Section  1115 
demonstrations. 

•  Directs  the  planning,  coordination, 
and  implementation  of  ffie  survey, 
certification,  and  enforcement  programs 
for  all  Medicare  and  Medicaid  providers 
and  suppliers,  and  for  laboratories 
imder  the  auspices  of  the  Clinical 
Laboratory  Improvement  Act  (dJA). 
Reviews  and  approves  applications  by 
States  for  “exemption”  ^m  CLIA  and 
applications  from  private  accreditation 
organizations  for  deeming  authority. 
Develops  assessment  tecfa^ques  and 
protocols  for  periodically  evaluating  the 
performance  of  these  entities.  Monitors 
the  performance  of  proficiency  testing 
programs  under  the  auspices  of  CLIA. 

•  Provides  leadership  for  the  Agency 
in  the  area  of  intergovernmental  affairs. 
Advises  the  Administrator  and  other 
Agency  components  on  program  matters 
which  affect  other  units  and  levels  of 
government.  Coordinates  activities  with 
the  Office  of  the  Secretary’s 
intergovernmental  affairs  officials. 

13.  Northeastern  Consortium  (FAU) 

•  Directs  the  planning,  coordination, 
and  implementation  of  ffie  programs 
under  Titles  XI,  XVIII,  and  XIX  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency’s  regional/field 
offices  that  comprise  the  Consortium. 

•  Provides  executive  leadership  and 
direction  to  the  Agency’s  Region^ 
Administrator(s)  in  the  Consortium. 

•  Assures  that  the  Agency’s  programs 
are  carried  out  in  the  most  effective  and 
efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
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consortiiun  level  and  with  the  Agency’s 
headquarters’  offices. 

•  Provides  a  Consortium-wide 
perspective  to  the  Agency’s 
Administrator  and  other  members  of  the 
Executive  Coimcil  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency’s  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management. 

•  Assures  that  the  Agency’s  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency’s  programs. 

•  Evaluates  progress  in  the 
administration  of  the  Agency’s  programs 
in  the  Consortium,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Working  with  tne  Regional 
Administrator(s)  in  the  Consortiiun  and 
the  Agency’s  headquarters’  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fully  understood  and  met,  to  the 
maximiun  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  health  care  market 
that  is  operating  in  the  Consortiiun  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  martet  when 
appropriate. 

•  Assures  that  the  Regional 
Administrator(s)  in  the  Consortium 
Fully  coordinate  the  Agency’s  programs 
with  other  Health  and  Human  Services’ 
components,  other  Federal  agencies,  the 
Agency’s  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency’s  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Working  with  the  Agency’s 
headquarters,  manages  the  Consortium’s 
administrative  budget,  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 

14.  Southern  Consortiiun  (FAV) 

•  Directs  the  plaiming,  coordination, 
and  implementation  of  the  programs 
under  Titles  XI,  XVin,  and  XDC  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency’s  regional/field 
offices  that  comprise  the  Consortium. 

•  Provides  executive  leadership  and 
direction  to  the  Agency’s  Region^ 
Administrator(s)  in  the  Consortium. 

•  Assures  that  the  Agency’s  programs 
are  carried  out  in  the  most  effe^ve  and 


efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
consortium  level  and  with  the  Agency’s 
headquarters’  offices. 

•  l^vides  a  Consortium-wide 
perspective  to  the  Agency’s 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency’s  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management. 

•  Assures  that  the  Agency’s  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
€md  to  control  fraud,  abuse  and  waste  in 
the  Agency’s  programs. 

•  Evaluates  progress  in  the 
administration  of  ffie  Agency’s  programs 
in  the  Consortium,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Working  with  tne  Regional 
Administrator(s)  in  the  Consortium  and 
the  Agency’s  headquarters’  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fiilly  understood  and  met,  to  the 
maximum  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  health  care  nuirket 
that  is  operating  in  the  Consortium  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  marltet  when 
appropriate. 

•  Assures  that  the  Regional 
Administrator(s)  in.  the  Consortium  fiilly 
coordinate  the  Agency’s  programs  with 
other  Health  and  Human  Services’ 
components,  other  Federal  agencies,  the 
Agency’s  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency’s  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Working  with  the  Agency’s 
headquarters,  manages  the  Consortium’s 
administrative  budget,  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 

15.  Midwestern  Consortium  (FAW) 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  programs 
under  Titles  XI,  XVIII,  and  XDC  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency’s  regional/field 
offices  that  comprise  the  Consortium. 

•  Provides  executive  leadership  and 
direction  to  the  Agency’s  Region^ 
Administrator(s)  in  the  Consortium. 


•  Assures  that  the  Agency’s  programs 
are  carried  out  in  the  most  effective  and 
efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
consortium  level  and  with  the  Agency’s 
headquarters’  offices. 

•  I^vides  a  Consortium-wide 
perspective  to  the  Agency’s 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency’s  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management 

•  Assures  that  the  Agency’s  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency’s  programs. 

•  Evaluates  progress  in  the 
administration  of  the  Agency’s  programs 
in  the  Consortium,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Working  with  the  Regional 
AdministratorCs)  in  the  Consortium  and 
the  Agency’s  headquarters’  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fully  understood  and  met,  to  the 
maximum  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  health  care  market 
that  is  operating  in  the  Consortium  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  marlmt  when 
appropriate. 

•  Azures  that  the  Regional 
Administrator(s)  in  the  Consortium  fiilly 
coordinate  the  Agency’s  programs  with 
other  Health  and  Human  Services’ 
components,  other  Federal  agencies,  the 
Agency’s  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency’s  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Working  with  the  Agency’s 
headquarters,  manages  the  Consortium’s 
administrative  budget,  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 

16.  Western  Consortium  (FAX) 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  programs 
under  Titles  XI,  XVin,  and  XDC  of  the 
Social  Security  Act  and  related  statutes 
within  the  Agency’s  regional/field 
offices  that  comprise  the  Consortium. 
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•  Provides  executive  leadership  and 
direction  to  the  Agency’s  Regional 
Administrator(s)  in  the  Consortiiun. 

•  Assures  that  the  Agency’s  programs 
are  carried  out  in  the  most  effective  and 
efficient  manner  within  the  Consortium, 
and  that  they  are  coordinated  both  at  the 
consortium  level  and  with  the  Agency’s 
headquarters’  offices. 

•  Provides  a  Consortium-wide 
perspective  to  the  Agency’s 
Administrator  and  other  members  of  the 
Executive  Council  in  such  activities  as 
strategic  planning,  determining  the 
effectiveness  of  the  Agency’s  programs 
and  policies,  budget  formulation  and 
execution,  legislation,  and 
administrative  management. 

•  Assines  that  the  Agency’s  national 
policies,  programs  and  special 
initiatives  are  implemented  effectively 
throughout  the  Consortium.  Conducts 
local  projects  to  improve  the  quality  of 
medical  care  provided  to  beneficiaries 
and  to  control  fraud,  abuse  and  waste  in 
the  Agency’s  programs. 

•  Evaluates  progress  in  the 
administration  of  the  Agency’s  programs 
in  the  Consortium,  ensuring  that 
required  actions  are  taken  to  direct  or 
redirect  efforts  and/or  resources  to 
achieve  program  objectives. 

•  Working  with  the  Regional 
Administrator(s)  in  the  Consortium  and 
the  Agency’s  headquarters’  leadership, 
assures  that  the  information  needs  of  the 
Medicare  and  Medicaid  beneficiaries  are 
fully  imderstood  and  met,  to  the 
maximiun  degree  possible.  In 
association  with  other  Agency 
components,  maintains  an 
understanding  of  the  health  care  market 
that  is  operating  in  the  Consortiiun  in 
order  to  allow  the  Agency  to  adapt  to 
changes  in  that  market  when 
appropriate. 

•  Assiues  that  the  Regional 
Administratorfs)  in  the  Consortium  fully 
coordinate  the  Agency’s  programs  with 
other  Health  and  Hiunan  Services’ 
components,  other  Federal  agencies,  the 
Agency’s  contractors.  State  and  local 
governments,  professional  associations, 
other  interested  groups,  and  the 
Agency’s  beneficiaries  and/or 
representatives  in  their  respective 
region. 

•  Working  with  the  Agency’s 
headquarters,  manages  the  Consortium’s 
administrative  budget,  to  include  the 
planning  and  allocation  of  resources  to 
the  regional  offices  comprising  the 
Consortium. 


Dated:  April  19, 1997. 

Brufx  Vladeck 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  97-11437  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Ciosed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Topic  of  Sleep/Wake 
Regulation  in  Elderly  Persons 
(Teleconference). 

Date  of  Meeting:  May  12, 1997. 

Time  of  Meeting:  1:00  to  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

Purpose/Agenda:  To  review  of  grant 
application. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301) 496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Establish  Training 
Programs  in  Geriatric  Medicine 
(Teleconference). 

Date  of  Meeting:  May  20, 1997. 

Time  of  Meeting:  1:00  to  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

Purpose/Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301) 496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Support  a 
Conference  on  Aging  at  a  Major  Medical 
School  (Teleconference). 

Date  of  Meeting:  May  21, 1997. 

Time  of  Meeting:  IdX)  to  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

Purpose/Agenda:  To  review  a  grant 
applicatioiL 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 


Health,  Bethesda,  Maryland  20892-9205, 

(301) 496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group  Neurosciences  of 
Aging  Review  Committee. 

Dates  of  Meeting:  June  9-11, 1997. 

Times  of  Meeting:  June  9 — 7:00  p.m.  to 
recess;  June  10 — 9:00  a.m.  to  recess;  June 
11 — 9:00  a.m.  to  adjournment. 

Place  of  Meeting:  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville,  Maryland  20852. 

Purpose/Agenda:  To  review  grant 
applications. 

Contact  Person:  Dr.  Maria  Mannarino,  Dr. 
Louise  Hsu,  Scientific  Review 
Administrators,  Gateway  Building,  Room 
2C212,  National  Institutes  of  Health, 

Bethesda,  Maryland  20892-9205,  (301)  496- 
9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
secs.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 

National  Institutes  of  Health) 

Dated:  April  28. 1997. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  97-11426  Filed  5-1-97;  8:45  am] 
BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
Subcommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  (Council  and 
its  subconunittees.  National  Institute  of 
Diabetes  and  Efigestive  and  Kidney 
Diseases,  on  May  28-29, 1997.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  May  28,  firom  8:30  a.m. 
to  12:00  p.m.  in  Coherence  Room  6, 
Building  3lC,  National  Institutes  of 
Health,  Bethesda,  Maryland,  to  discuss 
administrative  issues  relating  to  Council 
business  and  special  reports.  The 
following  subcommittee  meetings  will 
be  open  to  the  public  May  28  frnm  1:00 
p.m.  to  2:00  p.m.:  Diabetes,  Endocrine 
and  Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  6.  Building  31C;  Digestive 
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Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  31C;  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  9A52,  Building  31A. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552h(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meetings  of  the 
subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  May  28th,  from  2:00  p.m.  to 
5:00  p.m.  and  again  on  May  29th  from 
8:30  a.m.  to  10:00  a.m.:  Diabetes, 
Endocrine  and  Metabolic  Diseases 
Subcommittee;  Digestive  Diseases  and 
Nutrition  Subcommittee;  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee.  The  full  Coimcil  will 
meet  in  closed  session  on  May  29th 
frnm  10:00  a.m.  to  11:00  alba,  in 
Conference  Room  6,  Building  3 1C. 

These  deliberations,  whether  held  in  a 
subcommittee  or  in  the  full  coimcil, 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  final  open  session  of  the  full 
Council  will  be  held  frnm  11:00  a.m.  to 
12:00  p.m. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
•  reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK,  Natcher  Building, 
Room  6AS-25C,  Bethesda,  Maryland 
20892,  (301)  594-8834,  in  advance  of 
the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  firom  the 
Committee  Management  Ofiice,  NIDDK, 
Building  45,  Room  6AS-37J,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-8892. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 


Dated:  April  28, 1997. 

Laveme  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-11427  Filed  5-1-97;  8:45  am] 
BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  NIAMS  SEP  MAMDC 
Review  Meeting. 

Date:  June  23-25, 1997. 

Time:  June  23-8:30  a.m.-5:30  p.m.;  June 
24-8:30  a.m.-5:30  p.m.;  June  25-8:30  a.m.- 
adjoumment 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland  20814. 

Contact  Person:  AMb  A  Ansari,  PhD., 
Scientific  Review  Administrator,  Natcher 
Building,  45  Center  Drive,  Rm  5AS-25U. 
Bethesda.  Maryland  20892-6500,  Telephone: 
301-594-4952. 

Purpose/Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846,  Project  Grants  in 
Arthritis.  Musculoskeletal  and  Skin  Diseases 
Research],  National  Institutes  of  health,  HHS) 
Dated:  April  28, 1997. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-11429  Filed  5-1-97;  8:45  am] 
BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

t- 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 


of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual  . 
grant  applicatiorut. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  30. 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4114, 
Telephone  Conference. 

Contact  Person:  Dr.  Scott  Osborne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4114,  Bethesda, 
Maryland  20892,  (301)  435-1782. 

Name  of  SEP:  Clinical  Sciences. 

Ddte;  April  30. 1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4114, 
Telephone  Conference. 

Contact  Person:  Dr.  Scott  Osborne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4114,  Bethesda, 
Maryland  20892,  (301)  435-1782. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cyde. 

The  meetings  will  he  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discmssions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333, 93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.292,  93.893,  National  Institutes  of  Health, 
HHS) 

Date:  April  28, 1997. 

LaVeme  Y.  Stringfield, 

Conanittee  Management  Officer,  NIH. 

(FR  Doc.  97-11428  Filed  5-1-97;  8:45  am] 
MUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  n  in  June. 

A  summary  of  the  meetings  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rodindlle,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  &e  individual  named 
as  Contact  for  the  meetings  listed  below. 


'1 
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The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual’s  proposal.  These 
discussions  may  also  reveal  information 
about  procinement  activities  exempt 
from  disclosure  by  statute  and  trade 
secrets  and  commercial  or  financial 
information  obtained  hum  a  person  and 
privileged  and  confidential. 
Accordingly,  the  meetings  are 
concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)  (3),  (4).  and  (6)  and  5  U.S.C. 
App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  n. 

Meeting  Dates:  June  6, 1997. 

Place:  EloubleTiee  Hotel,  Randolph  Room, 
1750  Rockville  Pike,  Roclodlle,  MD  20852. 
Closed:  June  6, 1997  8:30  a.m.-5:00  p.m. 
Contact:  Pamela  Roddy,  Ph.D.,  17-89, 
Parklawn  Building,  Telephone:  (301)  443— 
1001  and  FAX:  (301)  443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Dates:  June  10-13, 1997. 

Place:  DoubleTree  Hotel,  Randolph  Room, 
1750  Rockville  Pike,  Rock^dlle,  MD  20852. 

Closed:  June  10-12, 1997  8:30  a.m.— 5:00 
p.m.;  Jime  13, 1997  8:30  a.m. — ^Adjournment. 

Contact:  Ferdinand  W.  Hui,  Ph.D.,  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9919  and  FAX:  (301)  443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  n. 

Meeting  Dates:  June  12, 1997. 

Place:  DoubleTree  Hotel,  Rockville  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852. 
Closed:  June  12, 1997  8:30  a.m.— 5:00  p.m. 
Contact:  Pamela  Roddy,  Ph.D.,  17-89, 
Paridawn  Building,  Telephone:  (301)  443- 
1001  and  FAX:  (301)  443-3437. 

Dated:  April  28, 1997. 

Jeii  Lipov, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc.  97-11440  Filed  5-1-97;  8:45  am] 
BILLMQ  CODE  4162-2(M> 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-01] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeiess 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


EFFECTIVE  DATE:  May  2. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  niunbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (DDC),  HUD  publishes 
a  Notice,  on  a  weekly  basis,  identifying 
unutilized,  underutilized,  excess  and 
surplus  Federal  buildings  and  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
Today’s  Notice  is  for  the  purpose  of 
annoimcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  April  24, 1997. 

Jacquie  M.  Lawing, 

General  Deputy  Assistant  Secretary. 

(FR  Doc.  97-11103  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-050-1220-00] 

Front  Range  Resource  Advisory 
Council  (Colorado)  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C.  Appendix,  notice' 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on  May 
15, 1997  in  Canon  City,  Colorado. 

The  meeting  is  schooled  to  begin  at 
9:00  a.m.  at  the  Bureau  of  Land 
Management’s  (BLM)  Canon  City 
District  Office,  3170  East  Main  Street, 
Canon  City,  Colorado.  The  meeting  will 
be  a  field  trip  to  look  at  a  sample  area 
where  the  Standards  are  going  to  be 
implemented  and  that  has  mvdtiple 
issues  and  impacts. 

All  Resource  Advisory  Coimcil 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  9:15  a.m.  or 
written  statements  may  be  submitted  for 
.the  Coimcil’s  consideration.  The  District 
Manager  may  limit  the  length  of  oral 


presentations  depending  on  the  number 
of  people  wishing  to  speak. 

DATES:  The  meeting  is  scheduled  for 
Thursday  May  15, 1997  firom  9  a.m.  to 
4  p.m. 

ADDRESSES:  For  further  information, 
contact  Ken  Smith,  Bureau  of  Land 
Management  (BLM),  Canon  City  District 
Office,  3170  East  Main  Street,  Canon 
City  cislorado  81212;  Telephone  (719) 
269-8500;  TDD  (719)  269-8597. 
SUPPLEMENTARY  INFORMATION:  Summary 
minutes  for  the  Council  meeting  will 
maintained  in  the  Canon  City  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 

Adrian  Neisius, 

Acting  District  Manager. 

(FR  Doc.  97-11400  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  4310->IB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-01 0-1220-00] 

Meeting  of  the  Bakersfield  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Meeting  of  the  Bakersfield 
Resource  Advisory  Coimcil. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(sec.  309),  the  Bureau  of  Land 
Management  Resource  Advisory 
Council  for  the  Bakersfield  District  will 
meet  in  Auburn,  California  to  discuss 
fire  management. 

OATES:  May  2-3, 1997. 

ADDRESSES:  Aubium  Inn,  1875  Auburn 
Ravine  Road,  Auburn,  California. 
SUPPLEMENTARY  INFORMATION:  The  12 
member  Bakersfield  Resource  Advisory 
Council  is  appointed  by  the  Secretary  of 
the  Interior  to  advise  the  Bureau  of  Land 
Management  on  public  land  issues.The 
Council  will  meet  on  Friday  and 
Saturday,  May  2-3, 1997,  bi^inning  at 
8:00  a.m.  both  days  to  discuss  the  BLM 
fire  management  program.  There  will  be 
a  field  trip  to  a  prescribed  bum  site  in 
the  ‘Inimim  Forest  on  Friday  afternoon. 
May  2,  and  a  public  comment  period 
beginning  at  1  p.m.  Saturday,  May  3. 
The  public  may  discuss  any  public  land 
issue  during  the  public  comment 
period,  and  written  comments  will  be 
accepted  during  the  meeting  or  at  the 
address  below.  The  entire  meeting  is 
open  to  the  public.  Anyone  wishing  to 
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take  part  in  the  field  trip  must  provide 
their  own  transportation. 

FOR  FURTHER  INFORtlATION  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield,  CA  93308, 
telephone  805-391-6010. 

Dated:  April  22, 1997. 

Larry  Mercer, 

Acting  District  Manager. 

[FR  Doc.  97-11399  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  431(M(Ml« 


DEPARMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-010-1430-01;  CA  37580  and  R  2525] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  California 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Kem  County,  California  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
Coimty  of  Kem  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
lands  will  not  be  offered  for  conveyance 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Feder^  Register. 

Mount  Diablo  Meridian 
T.  25  S.,  R.  33  E. 

Section  35 

S%SViSViN'/8j4ViiSWV4 
Containing  120  acres. 

AP#  296-070-18 

The  County  of  Kem  has  filed 
applications  to  purchase  a  120-acre 
parcel  of  public  land  occupied  by  an 
existing  landfill  and  where  buffer  areas 
and  a  transfer  station  will  be 
constmcted.  The  landfill  will  be  closing 
in  1997  concurrently  with  construction 
of  the  transfer  station  and  the  buffer 
areas.  The  transfer  station  will  handle 
non-hazardous  solid  waste  firom 
residential,  commercial  and  indtistrial 
sources. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  patent  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regtdations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constmcted  by  the  authority  of 


the  United  States;  Act  of  August  30, 

1890  (26  Stat.  391;  43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  All  vtdid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  pubic  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  oflhe  Bureau  of  Land 
Management,  Bakersfield  Field  Office, 
3801  Pegasus  Drive,  Bakersfield, 
California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  firom  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  firom  the  date  of 
publication  of  this  notice,  until  July  26. 
1997,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  Field  Office  Manager,  Bakersfield 
Field  Office,  3801  Pegasus  Drive, 
Bakersfield,  CA  93308. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  transfer  station,  landfill 
and  buffer  area.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  wheffier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  dkectly  related  to 
the  suitability  of  the  land  for  a  transfer 
station,  land^  and  buffer  area. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  finm  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 


Dated:  April  22. 1997. 

Ron  Fellows, 

Field  Of^ce  Manager. 

(FR  Doc.  97-11402  Filed  5-1-97;  8:45  ami 
BILUNO  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-e30-1430-01:  NVN  063921] 

Notice  of  Realty  Action;  Termination  of 
Recreation  and  Public  Purposee  Act 
Classification;  Carson  City,  NV 

AGENCY:  Bureau  of  Land  Man^ement, 

Interior. 

action:  Notice. 

SUMMARY:  This  action  terminates 
Recreation  and  Public  Purposes  (R&PP) 
Classification  N  063921  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws,  including  the  mining  laws. 
EFFECTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  am  on  June  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Bureau  of  Land 
Management,  Carson  City  District,  1535 
Hot  Springs  Road,  Carson  City,  Nevada 
89706, 702-885-6000. 

SUPPLBMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14. 1987, 

R&PP  Classification  N  062268  is  hereby 
terminated  in  its  entirety  on  the 
following  described  public  land: 

Mount  Diablo  Meridian,  Nevada 
T.  15N.,  R.  20E..  - 

Sec.  32.  W%NEV4NWy4SWV4. 
EViNWy4NWV4SWV4. 

Containing  10.00  acres. 

Classification  No.  62-2  made 
pursuant  to  the  Act  of  Jime  14, 1926,  as 
amended  (43  U.S.C  869  et  seq.), 
segregated  the  public  land  fit)m  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws. 
No  applications  were  received  and  the 
classification  no  longer  serves  any 
purpose. 

At  10  a.m.  on  Jime  2, 1997,  the  land 
will  become  open  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
vafid  applications  received  at  or  prior  to 
10  a.m.  on  June  2, 1997  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 
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At  10  a.m.  on  June  2, 1997,  the  land 
will  also  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  the  land  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 

,  including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Biureau  of  Land  Management 
will  not  intervene  in  disputes  Iwtween 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  April  23, 1997. 

Daniel  L.  Jacqoet, 

Acting  Assistant  District  Manager,  Non- 
Renewable  Resources. 

[FR  Doc.  97-11401  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  4310-HC-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan/ 
Enviommental  Impact  Statement  for 
Lake  Roosevelt  National  Recreation 
Area,  Washington 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  General 
Management  Plan/Environmental 
Impact  Statement  (GMP/EIS)  for  the 
La^  Roosevelt  National  Recreation 
Area  (formerly  Coulee  Dam  National 
Recreation  Area).  The  GMP  will  set 
forth  the  basic  management  philosophy 
for  the  next  15-20  years.  The  NPS  will 
be  working  closely  with  representatives 
of  the  Colville  and  Spokane  Indian 
Tribes;  the  Washington  counties  of 
Ferry,  Grant,  Lincoln,  Okanogan,  and 
Stevens;  the  Bureau  of  Reclamation;  the 
Bureau  of  Indian  Affairs;  the  State  of 
Washington;  and  concerned 
organizations  and  private  citizens. 

Among  the  major  issues  likely  to  be 
addressed  in  the  Lake  Roosevelt  GMP/ 
EIS  are  resource  protection,  visitor 
activities,  visitor  use  and  levels, 
development,  support  facilities,  and 
operations.  A  full  range  of  alternatives, 
including  “no  action”  and  “minimum 
requirements”  alternatives,  will  be 
considered  in  the  GMP/EIS  to  address 
these  and  other  issues  that  may  emerge 
dvuing  the  planning  process. 

Scoping,  the  process  by  which  the 
scope  of  issues  to  be  addressed  in  the 


GMP/EIS  is  identified,  will  be 
conducted  through  a  public  newsletter 
and  public  meetings  held  during  the 
Slimmer  of  1997.  Meeting  dates, 
locations,  and  times  will  be  announced 
through  local  media.  Representative  of 
Fedei^,  State  and  local  agencies, 
American  Indian  tribes,  private 
organizations  and  individuals  from  the 
general  public  are  invited  to  participate 
in  the  scoping  process  by  responding  to 
this  notice  with  written  comments.  All 
comments  received  will  become  part  of 
the  public  record  and  copies  of 
comments,  including  any  names, 
addresses  and  telephone  numbers 
provided  by  respondents,  may  be 
released  for  public  inspection.  The  draft 
GMP/EIS  is  expected  to  be  available  for 
public  review  by  September  1998,  with 
the  final  version  of  the  GMP/EIS  and  the 
Record  of  Decision  to  be  completed  by 
September  1999. 

Because  the  responsibility  for 
approving  the  GMP/EIS  has  been 
delegated  to  the  NPS,  the  EIS  is  a 
“delegated”  EIS.  The  responsible 
officii  is  Stanley  T.  Albright,  Regional 
Director,  Pacific  West  Region,  National 
Park  Service. 

DATES:  Written  comments  about  the 
scope  of  issues  to  be  analyzed  in  the 
GVD’/EIS  should  be  received  no  later 
than  September  30, 1997. 

ADDRESSES:  Written  comments  and 
requests  for  information  concerning  the 
GMP/EIS  should  be  sent  to  Vaughn 
Baker,  Superintendent,  Lake  Roosevelt 
National  Recreation  Area,  1008  Crest 
Drive,  Coulee  Dam,  WA  99116-1259,  or 
at  telephone  number  (509)  663-9411. 

Dated:  April  21, 1997. 

William  C  Waltera, 

Deputy  Regional  Director,  Pacific  West 
Region,  National  Parik  Service. 

(FR  Doc.  97-11431  Filed  5-1-97;  8:45  am) 
BIUJNG  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  Information  Collection 
Under  Emergency  Review;  Local  Law 
Enforcement  Block  Grants  State 
Application  Kit. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 


accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtained 
comments  from  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  collection  ha.s  been 
requested  from  OMB  by  May  7, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  bie 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

The  agency  requests  written 
comments  and  suggestions  firom  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Yoiu  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accmacy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Laura  Burke  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Burke,  Biueau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
US  Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  State 
Law  Enforcement  Block  Grants  State 
Application  Kit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
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collection:  Biirean  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  local  units 
of  government.  Other:  None.  This  data 
collection  will  gather  information  from 
each  eligible  jurisdiction  wishing  to 
apply  to  receive' funding  imder  this 
program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  54  respondents  at  30  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  27  annual  hxirden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  29, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
!  Department  of  Justice. 

(FR  Doc.  97-11498  Filed  5-1-97;  8:45  am] 
BUJJNG  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Federal  Trade  Commission;  Correction 

AGENCIES:  Department  of  Justice  and 
Federal  Trade  Commission. 

r  ACTION:  Correction. 

4 

I  SUMMARY:  In  notice  Request  for 
I  Comments  on  Proposed  Agreement 
I  Between  the  Government  of  the  United 
I  States  of  America  and  the  Government 

I  of  Australia  on  Mutual  Antitrust 

I  Enforcement  Assistance  which  appears 

I  in  VoL  62,  No.  79  on  page  20022,  in  the 
^  issue  of  Thiursday,  April  24, 1997,  the 
f  following  correction  shsuld  be  made: 

|i’  On  page  20022  in  the  third  coliunn, 

L  the  second  paragraph,  line  8,  the 
^  telephone  numter  listed  as  202-514- 
4510  is  incorrect. 

Instead  of  202-514-4510,  the  number 
should  read  202-514-2410. 


Dated:  April  25, 1997. 

A.  Douglas  Melamed, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice. 

Debra  A.  Valentine, 

Assistant  Director  for  International  Antitrust, 
Bureau  of  Competition,  Federal  Trade 
Commission. 

[FR  Doc.  97-11281  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Extension  of  existing  collection; 
application — checkpoint  pre-enroUed 
access  lane. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(Service)  has  submitted  the  following 
information  collection  request  (ICR)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days”  from 
July  1, 1997. 

Written  comments  and  suggestions 
frnm  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Eval^te  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  thd  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 


(2)  Title  of  the  Form/Collection: 
Application — Checkpoint  Pre-enrolled 
Access  Lane. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-866.  Border  Patrol 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collection 
will  be  used  by  the  Service  to  determine 
eligibility  for  participation  in  the 
Checkpoint  Pre-enrolled  Access  Lane 
(PAL)  program  for  persons  and  vehicles 
at  immigration  chMJcpoints  within  the 
United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12,500  respondents  at  32 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,625  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW., 
Washin^on,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  29, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-11499  Filed  5-1-97;  8:45  am] 
BOXING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Request  for  0MB  emergency 
approval;  BJA-Byme  formula  grant 
program  annual  institutionalization 
survey  for  subgrants. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
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Assistance  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Managements  and 
Budget  (OMB)  for  review  and  clearance 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  May  7, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  his 
information  collection  is  also  being 
undertaken.  Comments  are  encoiiraged 
and  will  be  accepted  until;  July  1, 1997. 
Request  written  comments  and 
suggestions  form  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  followring  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  wall 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  writh  instructions,  or 
additional  information,  please  contact 
Linda  James  McKay,  202-514-6638, 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
New  Collection. 

(2)  The  title  of  the  foim/collection: 

BJA-Byme  Formula  Grant  Program 

Armual  Institutionalization  Survey  for 
Subgrants. 


(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  a  brief 
abstract: 

Primary:  State  Government  (State 
Administrative  Agencies). 

Other:  None. 

The  Byrne  Formula  Grant  Program 
was  created  by  the  Anti-Drug  Abuse  Act 
of  1988,  and  is  designed  to  provide 
support  to  its  constituency  group  of 
state  and  local  criminal  justice  agencies 
to  initiate  irmovative  projects  that 
respond  effectively  to  crime  problems 
and  improve  operations  of  the  Nation’s 
criminal  justice  system. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply: 

The  time  burden  of  the  56 
respondents  to  complete  the  surveys  for 
all  3,936  projects  funded  in  FY  1992,  is 
5  minutes  per  survey.  The  time  burden 
of  the  56  respondents  to  complete  the 
surveys  for  the  estimated  520  projects 
that  were  expected  to  continue  after 
Byrne  funding  ceased  in  FY  1992,  but 
were  not  re-funded,  is  45  minutes  per 
survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  total  armual  hour  burden  to 
complete  surveys  for  the  FY  1992 
Byme-funded  projects  and  those  that 
were  not  re-funded  is  720  annual 
burden  hours. 

If  Additional  Information  is  Required 
Contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washir^on  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  18, 1997. 

Robot  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-11407  Filed  5-1-97;  8:45  am] 
BaUNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Progrwns 

Bureau  of  Justice  Assistance;  Agency 
information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  Information  Collection 
Under  Emergency  Review;  Local  Law 


Enforcement  Block  Grants  Alu-O’Hara 
Certification  Form. 


The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  wdth  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtained 
comments  fiom  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  May  7, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  followdng  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public^unlen  and  associated 
response  time  should  he  directed  to 
Laura  Burke  (phone  niunber  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Burke,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 
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Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  State 
Law  Enforcement  Block  Grants  Alu- 
O’Hara  Certification  Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  local  imits 
of  government.  Other:  None.  This  data 
collection  will  gather  information  firom 
each  eligible  jurisdiction  wishing  to 
apply  to  receive  funding  imder  this 
program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3200  respondents  at  10 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  approximately  530  annual 
burden  hours. 

If  additionid  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Sefniiity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated;  April  29, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-11500  Filed  5-1-97;  8:45  am] 
WUINQ  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Coilection  Activities: 
Proposed  Coliection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  emergency  review;  local  law 
enforcement  block  grants  local 
application  kit 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperworic  Reduction 
Act  of  1995.  The  proposed  information 


collection  is  published  to  obtained 
comments  from  the  public  and  fffected 
agencies.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  finm  OMB  by  May  7, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  A&irs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
Department  of  Jristice  Desk  Officer, 
Washington,  DC,  20530. 

The  agency  requests  written 
comments  and  suggestions  firom  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points. 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accniracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
vise  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bvu^en  and  associated 
response  time  should  be  directed  to 
Laura  Burke  (phone  number  and 
address  listed  below).  If  you  have 
additional  conunents,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Laura  Burke,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  data  collection. 

(2)  Title  of  the  Form/Collection:  Local 
Law  Enforcement  Block  Grants  Local 
Application  Kit 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  State  and  local  units 
of  government.  Other:  None.  This  data 
collection  will  gather  information  fiem 
each  eligible  jurisdiction  wishing  to 
apply  to  receive  funding  under  this 
program. 

(5)  An  estimate  of  the  total  nvunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3200  respondents  at  30 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1600  annual  burden  hours. 

If  additional  information  is  required 
contact*  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Man^ement  and 
Security  Staff,  Justice  Management  . 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  29, 1997. 

Robert  B.  Brig^, 

Department  Clearance  Office,  United  States 
Department  of  Justice. 

(FR  Doc.  97-11501  FUed  5-1-97;  8:45  am] 
BHJJNG  CODE  44ia-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recbrdkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

April  25, 1997. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(P.L.  104-13, 44  U.S.C  Chapter  35). 
OMB  approval  has  been  requested  by 
May  5, 1997.  A  copy  of  this  ICR,  with 
applicable  supporting  documentation, 
may  be  obtain^  by  calling  the 
Department  of  Labor  Departmental 
Clearance  Officer,  Theresa  M.  O’Malley 
((202)  219-5096,  X.143). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
Office  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ((202)  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
wffich: 
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*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response. 

Agency:  Employment  and  Training 
Administration. 

Title:  Evaluation  of  the  Work 
Opportimity  Tax  Credit  (WOTC). 

OMB  Number:  1205— NEW. 

Frequency:  One  time. 

Affected  Public:  State  governments 
and  for-profit  businesses. 

Number  of  Respondents:  82. 

Estimated  Time  Per  Respondent:  1.05 
hours. 

Total  Burden  Hours:  86  hoius. 

Total  Burden  Cost  (capital/ startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  ’This  study  will  examine 
the  Work  Opportunity  Tax  Credit 
(WOTC)  program,  a  one-year  program 
that  began  October  1, 1996.  The  program 
provides  employers  hiring  individuals 
who  are  certified  as  members  of 
designated  groups  a  one-time  tax  credit 
of  up  to  $2,100  for  each  individual  hired 
who  remains  employed  for  at  least  400 
hotirs.  Each  State  Employment  Security 
Agency  (SESA)  is  responsible  for 
certifying  individuals  as  eligible  and 
maintaining  records  of  WOTC-related 
hiring  activity  by  employers. 

The  WOTC  program  is  likely  to 
expand  substanti^y,  possibly 
providing  a  larger  tax  credit  and  more 
inclusive  eligibility  criteria.  The 
Department  of  Labor  (EKDL)  wants 
information  that  aides  in  strengthening 
the  program  administratively; 
determines  whether  there  are 
implements  to  effective  functioning;  and 
describes  especially  well  operated 
programs  and  effective  practices  that 
can  serve  as  examples  to  others. 


Data  will  be  derived  firom  a  50  State 
survey  of  WOTC  coordinators  and  from 
site  visits  in  four  States. 

Theresa  M.  O’Malley, 

Departmental  Clearance  Officer. 

[FR  Doc.  97-11468  Filed  5-1-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  niunber  or 
proportion  of  die  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  ffie  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-33,121:  Badger  Northland,  Inc., 
Kaukauna,  WI 

TA-W-33,190;  Allied  Signal,  Inc., 
Parsippany,  NJ 

TA-W-33,320:  Unifour  Finishers, 
Hickory,  NC 

TA-W-33,272;  CMI  Industries,  Inc., 
AJC.A.  Clinton  Mills,  Lydia  Plant, 
Clinton,  SC 

TA-W-33,1 73  Sr  A;  National  Apparel, 
Inc.,  Carbon  Hill,  AL  and  Winfield, 

.  AL 


TA-W-33,004;  International  Medication 
Systems,  Ltd,  South  El  Monte,  CA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-33,311;  Pacificorp,  Portland,  OR 
TA-W-33,380:  Masback  Hardwear,  Inc., 
North  Bergen,  Nf 

TA-W-33,151:  Bryan  Industries,  Inc., 
Tulsa,  OK  PA 

TA-W-33,1 14;  Highland  Packaging  Co., 
Boch  Pharmacol  Distribution 
Center,  St.  Louis,  MO 
TA-W-33,362;  Interactive  Composition 
Corp.,  Pleasant  Hill,  CA 
TA-W-33,361;  Interactive  Composition 
Corp.,  Logan,  UT 

TA-W-33,250:  Merchants  Fast  Motor 
Lines,  Abilene,  TX  and  Operating  at 
Various  Locations  in  The  Following 
States:  A;  TX,  B;  NM,  C;  CO,  D;  OK 
,  The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33,319;  Deluxe  Corp,  Deluxe 
Check  Printers,  New  Berlin,  WI 

Layoffs  were  caused  by  the 
consolidations  operations  transfering 
the  production  of  the  subject  plant  to  a 
plant  located  in  Chicago.  IL  and  other 
locations  in  the  U.S. 

TA-W-33,086;  MESA,  Inc.,  Amarillo, 

TX 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-33,305;  SPX  Corp.,  Contech  Div., 
Dowagiac,  MI 

TA-W-33,1 74;  Four  Seasons  Fabrics, 
New  York,  NY 

TA-W-33,142;  Simpson  Industries, 
Jackson,  MI 

TA-W-33,015;  Sunbeam  Corp., 
Cookeville,  TN 

TA-W-33,163;  ABB  Air  Preheater,  Inc., 
ABB  Raymond  Div.,  Enterprise,  KS 
TA-W-33, 138;  Webcraft  Technologies, 
Inc.,  Games  Div.,  North  Brunswick, 
NJ. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-33, 260;  Allied  Signal,  Inc., 
Greenville,  OH 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  pr^uction  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 
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Affirmative  Determinatioiis  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33,379;  Leslie  Stephens  Ltd, 
Washington,  MO:  March  10, 1996 
TA-W-33,105;  NSMAnerica,  Inc., 
Gastonia,  NC:  January  7, 1996 
TA-W-33,288:  Moresource  Magnetic 
Collectibles,  Fredericktown,  MO; 
February  26, 1996. 

TA-W-33,154;  West  Plains  Shoe  Co., 

Inc.,  West  Plains,  MO;  January  22, 
1996. 

TA-W-33,031;  Easton  Corp.,.  Engine 
Components  Div.,  Belmond,  lA; 
December  5, 1995. 

TA-W-33,309  A  6“  B;  Nine  West  Group, 
Inc.,  Flemingsburg,  KY,  Vanceburg, 
KY  (Shoe  Plant,  and  Vanceburg,  KY 
(Component  Plant);  February  27, 
1996. 

TA-W-33,308  S'  A;  Nine  West  Group, 
Madison,  IN  S'  Crothersville,  IN; 
February  27, 1996. 

TA-W-33,307  S'  A;  Nine  West  Group, 
Cincinnati,  OH  S'  Harrison,  OH; 
February  27, 1996. 

TA-V/-33,1 72;  National  Apparel, 
Boyertown,  PA;  January  20, 1996. 
TA-W-33,355;  International  Wire 
Harness  Group  Div.,  Manning,  lA 
(Formerly  Wirekraft  Industries, 
Burclijf  Industries  Div):  March  1 1, 
1996. 

TA-W-33,268;  International  Wire  Corp. 
(Formerly  Wirekraft  Industries, 
Burcliff  Industries  Div),  Bucyrus, 
OH:  February  26, 1996. 
TA-W-^3,328  S'  A;  Stride  Rite  Corp., 
Hamilton,  MO.  S'  Tipton,  MO; 
February  24, 1996. 

TA-W-33,247;  Rockwell  Automaton/ 
Allen  Bradley  Co.,  Mauston,WI; 
February  8, 1996. 

TA-W-33,076;  Highlander  Golf,  a  Div. 
of  Sun  Mountain  Sports,  Inc. 
^lissell,  MT;  December  10, 1995. 
TA-W-33,152;  Sanyo  Audio 

Manufacturing  (USA)  Corp.,  Milroy, 
PA:  January  17, 1996. 

TA-W-33,161;  Pirelli  Armstrong  Tire 
Corp.,  Madison,  TN;  January  24, 
1996. 

TA-W-33,217  S'  TA-W-33,  218;  The 
Leslie  Fay  Co.,  Inc.,  Dress  Div 
Which  Includes  Andy  Fashions, 
Pittston,  Luzerne  County  PA  and 
the  Laflin,  Laflin,  PA,  530  Seventh 
Ave.,  New  York,  NY  and  1412 
Broadway,  New  York,  NY;  February 
14,  1997. 

TA-W-33, 1 1 8;  Adcor-Nicklos  Drilling 
Co.,  Wilhston,  ND;  January  27, 

1996. 


TA-W-33,132;  Snap-Tite,  Inc.,  Quick 
Disoimect  Div.,  Union  City,  PA; 
January  9, 1996. 

TA-W-33, 108;  Belden  Wire  S'  Cable 
Cord  Products  Div.,  Apple  Creek, 

OH;  January  9, 1996. 

TA-W-33,339;  M  S' R  Coats,  Hoboken, 

NJ:  March  13, 1996  Attleboro. 
TA-W-33, 265;  Beacon  Shoe  Co.,  Inc., 
Jonesburg,  MO;  February  27, 1996. 
TA-W-33,400;  Krupp  Gerlach  Co., 

Lynch  Road-Forging  Div.,  Danville, 
IL;  January  27,  1997. 

TA-W-33,240;  Garment  Graphics,  Inc., 
Coon  Radids,  MN:  February  10, 

1996. 

TA-W-33,124;  Kaufman  Footwear 
Corp.,  Batavia,  NY:  December  19, 

1995. 

TA-W-33, 239;  Sun  Mountain  Sports, 
Dewing  Department,  Missoula,  MT: 
February  12,  1996. 

TA-W-33,284;  S.  Schwab  Co.,  Inc., 
Cumberland,  MD:  February  20, 

1996. 

TA-W-33,099;  Chase  Packaging  Corp., 
Portland,  OR:  January  3, 1996. 
TA-W-33,166;  Sanken  USA,  MuJdlteo, 
WA:  January  10, 1996. 

TA-W-33,363;  Spomell  Fashions, 
Garfield,  NJ:  April  7, 1997. 

TA-W-33, 301;  Gillsville  Manufacturing 
Co.,  Inc.,  Gillsville,  GA:  January  27, 
1996. 

TA-W-33,1 75;  Medite  Corp.,  Lumber 
Div.,  White  City,  OR:  January  24, 
1996. 

TA-W-33, 123  S'  A;  Roadmaster  Corp., 
Olney,  IL  and  Delavan,  WI;  January 
7, 1996. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
smnmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  March, 

1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  S^tion  250 
of  the  Trade  Act  must  he  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  brcome  totally 
or  partially  separated  from  employment 
and  either — 


(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subffivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  ^ve  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers’  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninations  NAFTA-TAA 

breach  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers’  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01487;  The  Earthgrains 
Co.,  Indianapolis.  IN 
NAFTA-TAA-01548;  Inland 

Paperboard  and  Packaging,  Inc., 
Erie,  PA 

NAFTA-TAA-01516  S'  A;  Niagara 
Hohawk  Power  Corp., 
Headquartered  in  Syracuse,  NY  and 
Throughout  The  State  of  New  York 
NAFTA-TAA-01513;  Posey 

Manufacturing  Co.,  Hoquiam,  WA 
NAFTA-TAA-01452;  Krupp  Gerlach 
Co.,  Lynch  Road— Forging  Div., 
Danville,  IL 

NAFTA-TAA-01547;  Unifour  Finishers, 
Hickory,  NC 

NAFTA-TAA-01591;  AM  General  Corp., 
Indianapolis  Stamping  Plant, 
Indianapolis,  IN 

NAFTA-TAA-01 550;  Allied  Signal,  Inc., 
Greenville,  OH 

NAFTA-TAA-01449;  Indeck  Energy 
Services  of  Turners  Falls,  Turners 
Falls,  MA 

NAFTA-TAA-01425;  Badger  Northland, 
Inc.,  Kaukauna,  WI 
NAFTA-TAA-01 460;  ABB  Air 

Preheater,  Inc.,  ABB  Raymond  Div., 
Enterprise,  KS 
In  the  following  cases,  the 
investigation  revved  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-01521;  Merchants  Fast 
Motor  Lines,  Inc.,  Merchants  of 
Texas,  Inc.,  Abilene,  TX 
NAFTA-TAA-01597;  Texas  LPG 
Storage  Co.,  Inc.,  El  Paso,  TX 
NAFTA-TAA-01392;  System  One 
Amadeus,  Miami,  FL 
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NAFTA-TAA-01538:  Schwerman 
Trucking  Co.,  El  Paso,  TX 
NAFTA-TAA-0151 7;  Cabano  Kingsway 
Transport,  Kingsway  Transport  of 
America,  Buffalo,  NY 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

N AFT A-TAA-01540;  Beacon  Shoes 
Company,  Inc.,  Jonesburg,  MO: 
February  26, 1996. 

NAFTA-TAA-01528;  American  West 
Trading  Co.,  Dresden,  TN:  February 
25,  1996. 

NAFTA-TAA-01525;  Burlington 

Industries,  Inc.,  Knitting  Fabric  Div/ 
Denton  Plant,  Denton,  NC:  February 
25,  1996. 

NAFTA-TAA-01478;  Activewear  Co., 
Inc.,  Athens,  GA:  October  31,  1995. 
NAFTA-TAA-01447;  Landis  6-  GYR 
Utilities  Services,  Inc.,  Metering 
Div.,  Lafayette,  IN:  January  28, 

1996. 

NAFTA-TAA-01563;  Hartford 

Eichenauer,  Inc.,  Newport,  NH: 
March  14,  1996. 

NAFTA-TAA-01556:  Banco  North 
American,  A.K.A.  Siebe,  Inc., 
Quality  Control  Department, 
Brownsville,  TX:  March  7, 1996. 
NAFTA-TAA-01539;  Moresource 
Magnetic  Collectibles, 
Fredericktown,  MO:  March  6, 1996. 
NAFTA-TAA-01529;  Meyers  S'  Son  Mfg 
Co.,  Inc.,  Madison,  IN:  February  19, 
1996. 

NAFTA-TAA-01542;  Fresenius  Medical 
Care,  Ogden,  UT:  February  28, 

1996. 

NAFTA-TAA-01523:  Gillesville 
Manufacturing  Company,  Inc., 
Gillesville,  GA:  January  27, 1996. 
NAFTA-TAA-01534:  SPX  Corp., 
Contech  Div.,  Dowagiac,  MI: 
February  26, 1996. 

NAFTA-TAA-01444;  Commemorative 
Brands,  Inc.,  LG.  Balfour  Co.,  North 
Attleboro,  MA:  January  22, 1996. 
NAFTA-TAA-01508;  Beldon  Wire  S’ 
Cable  Co.,  Apple  Creek,  OH: 
February  19, 1996. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April,  1997. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hoius 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated;  April  18, 1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  &•  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-11466  Filed  5-1-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n’A-W-32,962  and  NAFTA-01337] 

Rayonier,  Incorporated  (Port  Angeles 
Mill)  Port  Angeles,  Washington;  Notice 
of  Negative  Determination  on 
Reconsideration 

On  February  4, 1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  evidence  that  the 
IDepartment’s  investigations  were 
incomplete.  The  notice  was  published 
in  the  Federal  Register  on  February  13, 
1997  (62  FR  6806). 

The  Department  initially  denied 
worker  adjustment  assistance  to  the 
Rayonier,  Incorporated  worker  group 
because  the  “contributed  importantly” 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  The 
“contributed  importantly”  test  is 
generally  demonstrated  through  a 
survey  of  the  workers’  firm’s  customers. 
The  investigation  revealed  that  none  of 
the  customers  reported  increasing 
imports  of  pulps  for  chemical,  paper 
and  speci€ifity  end  uses  in  the  relevant 
period  would  decreasing  purchases 
fixim  Rayonier,  Incorporated,  Port 
A^eles  Mill. 

The  Department  initially  denied 
NAFTA-’TAA  for  the  workers  of 
Rayonier,  Incorporated,  Port  Angeles, 
Washington,  because  criteria  (3)  and  (4) 
of  paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  were  not  met.  Rayonier  did 
not  import  pulps  for  chemical,  paper 
and  specialty  end  uses  firom  Canada  or 
Mexico,  nor  was  there  a  shift  of 
production  firom  Port  Angeles  to  Canada 
or  Mexico.  The  customers  of  Rayonier 
did  not  increase  imports  of  specialty 
pulps  finm  Mexico  or  Canada  while 
reducing  their  purchases  finm  the 
subject  firm. 

The  petitioner  alleges  that  the  wood 
usage  per  ton  of  product  is  significantly 
higher  compared  to  higher  yield 


process/products  such  as  for  paper 
pulps.  The  high  wood  usage  per  ton  of 
product  combined  with  very  high 
average  wood  costs  in  the  Pacific 
Northwest  compared  to  other  parts  of 
the  world  contributed  to  not  being  able 
to  compete  against  lower  cost  foreign 
suppliers.  Further,  the  low  cost 
competitive  pulps  available  from  foreign 
soiux:es  have  also  adversely  influenced 
the  pricing  of  higher  value  pulps 
produced  by  the  Port  Angeles  mill. 
Additionally,  foreign  competitors  are 
located  in  areas  of  low  cost  and 
plentiful  wood  supply  and  they  also 
benefit  from  lower  labor  costs.  In  order 
to  determine  worker  group  eligibility, 
the  Department  must  examine  the 
impact  of  imports  of  products  like  or 
directly  competitive  with  those  articles 
produced  at  the  Port  Angeles  mill. 
Pricing  and/or  the  cost  of  raw  material 
is  not  a  criterion  for  worker 
certification. 

On  reconsideration,  the  Department 
reexamined  the  customer  survey 
conducted  for  Rayonier’s  declining 
customers.  The  original  survey  revealed 
that  none  of  the  customers  reported 
increasing  their  purchases  of  pulps  for 
specialty  end  uses  while  decreasing 
their  purchases  from  Rayonier.  Findings 
on  reconsideration  show  that  one 
customer,  Rayonier  requested  we 
contact,  reporting  reduced  purchases 
firom  Rayonier  no  longer  produced  the 
product  for  which  the  pulp  was  used. 

The  petitioner  explained  that  some  of 
the  main  customers  of  the  Port  Angeles 
mill  have  qualified  alternate  dissolving 
pulps  including  pulps  firom  Rayonier’s 
other  domestic  facilities.  Product 
purchases  by  the  subject  firms’ 
customers  from  other  domestic 
suppliers  is  not  a  basis  for  worker 
certification. 

Other  findings  on  reconsideration 
showed  that  the  majority  of  the 
specialty  pulp  produced  at  the  Port 
Angeles  mill  was  for  the  export  market, 
and  thus  is  not  affected  bv  imports. 

The  petitioner  provided  contact 
names  and  telephone  numbers  of 
industry  experts  so  that  the  Department 
could  examine  the  factors  affecting  the 
pulp  and  paper  industry.  During  the 
course  of  an  investigation  to  determine 
worker  group  eligibility,  the  Department 
does  not  conduct  an  industry  study,  but 
limits  its  investigation  to  the  impact  of 
imports  like  or  directly  competitive 
with  the  products  produced  and  sold  by 
the  workers’  firm. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  and  NAFTA-TAA 
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for  workers  and  former  workers  of 
Rayonier,  Incorporated,  Port  Angeles, 
Washington. 

Signed  at  Washington,  D.C.,  this  21st  day 
of  April  1997. 

RnsseUT.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-11465  Filed  5-1-97;  8:45  am] 
BILLING  CODE  4910-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-33,387] 

Anchor  Giass  Container  Connelisviiie, 
Pennsylvania;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  7, 1997  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Anchor  Glass 
Container,  Connelisviiie,  Pennsylvania. 

All  workers  of  the  subject  firm  are 
covered  tmder  an  existing  certification 
rrA-W-33,299).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  April,  1997. 

RnaaeUT.Kile, 

Proffom  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance, 

[FR  Doc.  97-11464  Filed  5-1-97;  8:45  am] 
BttJJNQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— oissq 

The  Flexible  Corporation,  Delaware, 
Ohio;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103—182) 
concerning  transitiomd  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  March  11, 1997  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  The  Flexible  Corporation,  Delaware, 
Ohio. 


This  case  is  being  terminated  because 
the  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  The  NAFTA 
Implementation  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  last  separation  occurr^  more 
than  one  year  before  the  date  of  the 
petition.  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  21st  day  of 
April  1997. 

RnsseUT.Kile, 

Program  Manager  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-11467  FUed  5-1-97;  8:45  am] 
BHJJNQ  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statiatics 

Proposed  Coliection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concraning  the  proposed 
revision  of  the  "Natioiud  Longitudinal 
Survey  of  Youth  1979  (NLSY79).”  A 
copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  1, 1997. 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  conunents 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  NE.,  Washington,  DC  20212. 

Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  munber). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  National  Longitudinal  Survey  of 
Youth79  (NLSY79)  has  been  conducted 
since  1979.  It  consists  of  a  nationally 
representative  sample  of  individuals 
who  were  age  14  to  21  in  1979.  The 
cohort  members  were  interviewed 
annually  from  1979  to  1994.  After  the 
1994  interview,  the  survey  was  moved 
to  a  biennial  cycle. 

The  data  collected  by  the  NLSY79 
will  contribute  to  the  Imowledge  about 
labor  market  processes  involv^  in 
transitions  between  jobs,  job  searches, 
and  hierarchies  within  jobs.  Survey  data 
MoU  contribute  to  the  knowledge  about 
individuals’  ability  to  succeed  in  the  job 
market  and  how  levels  of  success  relate 
to  educational  attainment,  vocational 
training,  prior  occupational  experiences, 
and  gene^  and  job-specific 
experiences. 

The  NLSY79  research  contributes  to 
the  formation  of  national  policy  in  the 
areas  of  education,  training  and 
employment  programs,  and 
unemployment  compensation.  In 
addition,  members  of  the  academic 
community  publish  articles  and  reports 
based  on  these  NLSY79  data  for  the 
Department  of  Labor  (DOL)  and  other 
funding  agencies.  The  DOL  uses  the 
changes  measured  in  the  labor  market  to 
design  programs  that  would  ease 
employment  and  unemployment 
problems.  The  survey  design  provides 
data  gathered  over  time  to  form  the  only 
data  set  that  contains  this  information. 
Without  the  collection  of  these  data,  an 
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accurate  longitudinal  data  set  could  not 
be  provided  to  researchers  and  policy¬ 
makers,  and  the  DOL  could  not  perform 
its  policy-  and  report-making  activities, 
as  described  above. 

n.  Current  Actions 

The  1998  NLSY79  will  document 
work  experience,  labor  force 
attachment,  participation  in  educational 
or  training  programs,  financial 
situations,  health  status  and  health 
benefits.  It  will  continue  to  gather 
detailed  work  history  information  along 
with  information  about  family 
background  and  ongoing  demographic 
events. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  National  Longitudinal  Survey  of 
Youth79. 

OMB  Number:  1220-0109. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  8,650. 

Frequency:  Biemiially. 

Total  Responses:  8,650. 

Average  Time  Per  Response:  100.7 
Minutes. 

Estimated  Total  Burden  Hours:  14,512 
Hours. 

Total  Burden  Cost  (capital/startup): 

$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  28th  day 
of  April,  1997. 

W.  Stuart  Rust,  Jr., 

Acting  Chief.  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 

[FR  Doc.  97-11469  Filed  5-1-97;  8:45  am] 
BMJJNQ  CODE  4610-24-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Rnance  Ctmmittee 

AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corporation’s 
Board  of  Directors  will  meet  on  May  9, 
1997.  The  meeting  will  begin  at  10:00 
a.m.  and  continue  until  conclusion  of 
the  committee’s  agenda. 

LOCATKM:  Legal  ^rvices  Corporation, 
750  First  Street,  N.E. — 10th  Hoor 
Conference  Room,  Washington,  D.C. 
20002. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 


2.  Approval  of  minutes  of  the  March  7, 

1997,  committee  meeting. 

3.  Review  of  the  Corporation’s  FY  ’97 

budget  and  expenses  through  March 
31, 1997. 

4.  Review  of  projected  expenses  for  the 

remainder  of  FY  ’97  and  act  on: 

a.  Internal  budgetary  adjustments; 

b.  COB  reallocation. 

5.  Staff  report  on  the  Corporation’s 

office  space  planning. 

6.  Consider  and  act  on  other  brisiness. 

7.  Public  Conunent. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  General  Counsel  sud 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Ascmte,  at  (202)  336- 
8800. 

Dated:  April  30, 1997. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  97-11664  Filed  4-30-97;  2:04  pm] 
BILLINQ  CODE  706(M>1-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Operations  and  Regulations 
Committee 

TIME  AND  DATES:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  May  9, 1997.  The  meeting 
will  begin  at  10:00  a.m.  and  continue 
imtil  the  committee  concludes  its 
agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street.  N.E., — 11th  Fir. 
Boardroom,  Washington,  D.C.  20002. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  imanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session  of  the  Committee.  At  the 
executive  session,  legal  coimsel  will 
report  to  the  Committee  on  litigation 
involving  the  Corporation.  The  closing 
is  authorized  by  the  relevant  provisions 
of  the  Government  in  the  Simshine  Act 
[5  U.S.C.  552b(c)(10)]  and  the 
corresponding  regulation  of  the  Legrd 
Services  Corporation  [45  CFR 
§  1622.5(h)].  A  copy  of  the  General 
Counsel’s  Certification  that  the  closing 
is  authorized  by  law  will  be  posted  for 
public  inspection  in  the  Corporation’s 
main  reception  area,  on  the  10th  floor  of 
750  First  Street  N.E.,  Washington,  D.C. 


MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March  7, 

1997,  committee  meeting. 

3.  Approval  of  minutes  of  the 

committee’s  March  7, 1997, 
executive  session. 

Closed  Session 

4.  Report  finm  legal  counsel  on 

litigation  involving  the  Corporation. 

Open  Session 

5.  Consider  and  act  on  final  revisions  to 

45  CFR  Part  1610,  the  Corporation’s 
regulation  governing  the  use  of  non- 
LSC  funds. 

6.  Consider  and  act  on  final  revisions  to 

45  CFR  Part  1639,  the  Corporation’s 
regulation  proscribing  involvement 
in  welfare  reform. 

7.  Consider  and  act  on  a  draft  personnel 

rule  to  be  codified  at  45  CFR  Part 
1601. 

8.  Consider  and  act  on  proposed 

revisions  to  45  CFR  Part  1630,  the 
Corporation’s  regulation  governing 
cost  standards  and  procedures. 

9.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante  at  (202)  336- 
8892. 

Dated:  April  30, 1997. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  97-11665  Filed  4-30-97;  2:04  pm] 
BILUNQ  CODE  7060-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Committee  on  Provision  for 
the  Delivery  of  Legal  Services 

TIME  AND  DATES:  The  Provision  for  the 
Delivery  of  Legal  Services  Committee  of 
the  Legal  Services  Corporation’s  Board 
of  Directors  will  meet  on  May  9, 1997. 
The  meeting  will  begin  at  2:00  p.m.  and 
continue  until  conclusion  of  the 
committee’s  agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street,  N.E. — 10th  Floor 
Confereime  Room,  Washington,  D.C. 
STATUS  OF  MEETING:  Open. 
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MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March  7, 

1997,  committee  meeting. 

3.  Report  by  the  Corporation’s  Inspector 

Gener^  on  the  status  of . 
implementation  of  §  509  of  Pub.  L. 
104-134. 

4.  Staff  report  on  activities  of  the  Office 

of  Program  Operations. 

5.  Consider  and  act  on  other  business. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  April  30, 1997. 

Victor  M.  Fortuno, 

Genera/  Counsel. 

[FR  Doc.  97-11666  Filed  4-30-97;  2:04  pm] 
MLLMG  CODE  7060-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  Corporation’s 
Board  of  Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  May  10, 1997.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  imtil 
conclusion  of  the  Board’s  agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street,  N.E. — 11th  Floor 
Boardroom,  Washington,  DC. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Elirectors  to  hold  an  executive 
session.  At  the  executive  session,  the 
Corporation’s  General  Counsel  will 
report  to  the  Board  on  litigation  to 
which  the  Corporation  is  or  may  become 
a  party,  and  the  Board  may  act  on  the 
matters  reported.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(c)(10)]  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR 
§  1622.5(h)].  A  copy  of  the  General 
Counsel’s  Certification  that  the  closing 
is  authorized  by  law  will  be  posted  for 
public  inspection  in  the  Corporation’s 
main  reception  area,  on  the  10th  floor  of 
750  First  Street  N.E.,  Washington,  D.C., 
and  will  also  be  available  upon  request. 


MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  March  8, 

1997,  Board  meeting. 

3.  Approval  of  minutes  of  the  March  23, 

1997,  Board  meeting. 

4.  Approval  of  minutes  of  the  Board’s 

executive  session  of  March  23, 

1997. 

5.  Chairman’s  and  Members’  Reports. 

6.  President’s  Report. 

7.  Inspector  General’s  Report. 

8.  Consider  and  act  on  the  report  of  the 

Board’s  Finance  Conunittee. 

9.  Consider  and  act  on  the  report  of  the 

Board’s  Operations  and  Regulations 
Committee: 

a.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1610,  the 
Corporation’s  regulation  governing 
the  use  of  non-LSC  funds. 

b.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1639,  the 
Corporation’s  regulation  proscribing 
involvement  in  welfare  reform. 

c.  Consider  and  act  on  a  draft 
personnel  rule  to  be  codified  at  45 
CFR  Part  1601. 

d.  Consider  and  act  on  proposed 
revisions  to  45  CFR  Part  1630,  the 
Corporation’s  regulation  governing 
cost  standards  and  procedures. 

10.  Consider  and  act  on  the  report  of  the 

Board’s  Provision  for  the  Delivery 
of  Legal  Services  Committee. 

11.  Consider  and  act  on  proposed 

policies  and  procedures  for  annual 
performance  reviews  of  the 
Corporation’s  President  and 
Inspector  General,  and  procedures 
to  govern  employee  grievances  filed 
against  either  the  Inspector  General 
or  the  President. 

12.  Consider  and  act  on  proposed 
Report  of  the  Board  of  Directors  to 
accompany  the  Inspector  General’s 
Semi-anmial  Report  to  the  Congress 
for  the  period  of  October  1, 1996- 
March  31, 1997. 

Closed  Session 

13.  Briefing  ‘  by  the  Inspector  General 
on  the  activities  of  the  OIG, 
including  but  not  limited  to  a  status 
report  on  the  OIG’s  special  audits. 

14.  Consider  and  act  on  the  General 
Counsel’s  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 


*  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fsll  within  the 
Sunshine  Act’s  definition  of  the  term  “meeting” 
and,  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C  S52(b)  (a)(2)  and  (b).  See  also  45 
ait§  1622.2  &  1622.3. 


Open  Session 

15.  Consider  and  act  on  making 
available  to  the  incoming  President 
of  the  Corporation  copies  of 
selected  executive  session 
transcripts,  or  excerpts  thereof,  for 
the  purpose  of  providing  him  with 
backgroimd  on  specific  issues 
relating  to  the  Corporation  and  its 
operations. 

16.  Consider  and  act  on  scheduling  of 
board  and  committee  meetings  for 
the  period  fiom  July  through 
December  1997. 

17.  Public  comment. 

18.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortimo,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meetup 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  April  30, 1997. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  97-11667  Filed  4-30-97;  2:04  pm] 
niJUNQ  CODE  T060jg-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-054] 

Notice  of  Agency  Report  Forms  Under 
OMB  Review 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13, 44  U.S.C. 
3506(c)(2)(A)).  The  reports  will  be 
utilized  by  the  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  of  development  and 
commercialization  for  waived 
inventions. 

DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
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ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Robert  J.  Bobek,  Code 
ICB  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
6001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  Patent  Waiver  Report. 

OMB  Number:  2700-0050. 

Type  of  review:  Extension. 

Need  and  Uses:  Reports  are  analyzed 
by  the  NASA  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  made  by  NASA  contractors 
who  received  waiver  of  patent  rights  in 
terms  of  development  and 
commercialization  of  waived 
inventions. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  66. 

Responses  Per  Respondent:  1. 

Aimual  Responses:  66. 

Hours  Per  Request:  2. 

Annual  Burden  Hours:  147. 

Frequency  of  Report:  Annually. 

Donald  J.  Andreotta, 

Deputy  Quef  Information  Officer 
(Operations),  Office  of  the  Administrator. 

[FR  Doc.  97-11473  Filed  5-1-97;  8:45  am] 
BNJJNQ  CODE  751(M)1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  May  19. 1997, 8:30  a.m.  to 
5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  1120,  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  )ohn  Van  Rosendale, 
Program  Director,  New  Technologies 
Program,  Suite  1122,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awrards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiiformation  of  a 
proprietary  or  confidential  luture.  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  28, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-11386  Filed  5-1-97;  8:45  am] 
BHJJNQ  CODE  7SSS-01-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences:  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Biological 
Sciences;  (1110). 

Date  and  Time:  May  21-23, 1997. 

Place:  Room  630,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Scott  Collins.  Division 
of  Enviroiunental  Biology,  Room  635, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone: 
(703)  306-1480. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
prii^eged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Long  Term  Proiects  in  Enviroiunental  Biology 
Cluster. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  ham  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  April  28, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-11391  Filed  5-1-97;  8:45  am] 
BEJJNQ  CODE  7866-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
Communication  Systems;  Notice  of 
Meeting 

This  notice  is  being  published  in 
accord  with  the  Feder^  Advisory 
Committee  Act  (Pub.L  92-463,  as 
amended).  On  N^y  14, 1997,  the  Special 
Emphasis  Panel  in  Electrical 
Communication  Systems  (1996)  will  be 
holding  panel  meetings  to  review  and 
evaluate  research  proposals.  Specifics 
are: 


Time:  8:30  to  5  pm. 

Place:  Room  530,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
Va. 

Type  of  Meeting:  Closed. 

ContatA  Person:  Dr.  Rajinder  Khosla  and 
Dr.  Paul  Werbos,  Program  Officer,  ECS.  Room 
675,  National  Science  Foundation,  4201 
Wilron  Blvd.,  Arlington,  Va,  22230, 
telephone  (703)  306-1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finandd  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Major  Research 
Instrumentation  (M)^  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiifonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  28, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-11385  FUed  5-1-97;  8:45  am] 
BHJJNQ  CODE  7555-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Genetics;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics  (1149) 
Panel  B. 

Date  and  Time:  May  19-21, 1997, 8:30  am 
to  5  pm. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  DeLill  Nasser.  Program 
Director  for  Eukaryotic  Genetics,  Division  of 
Molecular  and  Cellular  Biosciences,  Room 
655,  National  Science  Foimdation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financid  support 

Agenda:  To  review  and  evaluate  propiMals 
submitted  to  the  Eukaryotic  Genetics 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  i»oposals  being 
reviewed  include  ii^rmation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 
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Dated:  April  28, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  97-11387  Filed  5-1-97;  8:45  ami 
BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  aimounces  the  following 
meeting; 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Dates:  May  21-22, 1997. 

Time:  8:30  a.m.-5  p.m.. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virgima  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Thomas  J.  Baerwald, 
Deputy  Assistant  Director  for  Geosciences, 
Suite  705,  National  Science  Foundation, 

4201  Wilson  Boulevard,  Arlington,  Virginia 
22230,  703-306-1502. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda:  Report  from  GEO  Town  Meetings, 
NSB,  NSF  and  GEO  Updates,  Stresses  in  the 
Geosciences,  GPRA,  GEO  Committees  of 
Visitors,  Long-range  Planning,  GEO 
Education  Planning,  Diversity  in  the 
Geosciences. 

Note:  A  detailed  agenda  will  be  posted  on 
the  NSF  Homepage  approximately  one  week 
prior  to  the  meeting  on  http:// 
www.geo.nsf.gov/adgeo/advcomm/start.htm. 

Dated:  April  28, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-11390  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
I  Advisory  Committee  Act  (Pub.  L.  92- 

463,  as  amended),  the  National  Science 
Fotmdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  &■  time:  Monday,  May  19-Wednesday, 
May  21, 1997;  8:30  am-5  pm. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 

1  VA  22230. 

j  Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Section  Head,  National  Science  Foundation, 


4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Joint  NSF/NOAA  Coastal 
Ocean  Processes  (CoOP);  Coastal  Studies  in 
the  Great  Lakes  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF/NOAA  announcement 
of  opportunity  (NSF  96-78)  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c),  (4)  and  (6)  of  the  Government 
in  The  Simshine  Act. 

Dated:  April  28, 1997. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-11388  Filed  5-1-97;  8:45  am] 
BILLING  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science* 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Geosciences  (1756). 

Date  and  Time:  May  23, 1997;  8:30  a.m.  to 
5:00  p.m. 

Place:  Room  770,  Nafional  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sunanda  Basu  (703)  . 
306-1529,  Program  Director,  Division  of 
Atmospheric  Sciences,  Room  775,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230;  and  Dr.  Richard  Brandt 
(703)  896-4206,  Office  of  Naval  Research, 
Code  312,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  and  ONR  for  financial 
support. 

Agenda:  To  review  and  evaluate 
Ionospheric  Interactions  Initiative  (IB) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  April  28, 1997. 

M.  Rdbecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-11392  Filed  5-1-97;  8:45  am], 
BILLING  CODE  7S56-01-M 


NA-nONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  (1203). 

Dates,  and  Times:  May  19, 1997,  Room 
375,  8  a.m.-5  p.m.;  May  20, 1997,  Room  375, 

8  a.m.  5  p.m.;  May  23, 1997,  Rooms  310  and 
360, 8  a.m.— 5  p.m. 

Place:  National  Science  Foundation;  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  Carmen  Huber, 

Program  Director,  Materials  Research  Science 
and  Engineering  Centers,  Division  of 
Materials  Research,  Room  1065,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone  (703)  306- 
1996. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support  by  the 
Major  Research  Instrumentation  Program. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  NSF  support 

Reason  for  Closing:  The  proposals  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  uatuie,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under 
U.S.C  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  28, 1997. 

IFR  Doc.  97-11389  Filed  5-1-97;  8:45  am] 
BILLING  CODE  7S66-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26711] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAct”) 

April  25, 1997. 

Notice  is  hereby  given  that  the 
following  £iling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
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applicatioiis(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  19, 1997,  to  the  Secretary, 

Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addioss(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  €is  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Cinergy  Corp.,  et  al.  (70-9015) 

Cinergy  Corp.,  a  registered  holding 
company  (“Cinergy”);  Cinergy 
Investments,  Inc.,  a  nonutility 
subsidiary  of  Cinergy  and  itself  a 
holding  company  (“Investments”); 
Cinergy  Services,  Inc.,  a  nonutility 
subsidiary  of  Cinergy  (“Services”);  The 
Cincinnati  Gas  &  Electric  Company,  a 
utility  subsidiary  of  Cinergy  and  itself  a 
holding  company  (“CG&E”);  CG&E’s 
utility  subsidiaries,  Lawrenceburg  Gas 
Company  (“Lawrenceburg”),  The  West 
Harrison  Gas  and  Electric  Company 
(“West  Harrison”),  The  Union  Light, 
Heat  &  Power  Company  (“Union”)  and 
Miami  Power  Corporation  (“Miami”); 
CG&E’s  nonutility  subsidiaries,  Tri-State 
Improvement  Company  (“Tri-State”) 
and  KO  Transmission  Company  (“KO”), 
all  located  at  139  East  Fourth  Street, 
Cincinnati  Ohio  45202,  and  PSI  Energy, 
Inc.  (“PSI”),  an  electric  utility 
subsidiary  of  Cinergy  located  at  1000 
East  Main  Street,  Plainfield,  Indiana 
46168,  have  filed  an  application- 
declaration  under  sections  6(a),  7, 9(a), 
10  and  12(b)  of  the  Act  and  rules  40, 43, 
45,  52  and  54  thereimder. 

By  order  dated  August  25, 1995 
(HCAR  No.  26362)  (“1995  Order”),  the 
Commission  authorized  the  following 
transactions  through  May  31, 1997:  (a) 
PSI,  Union,  Lawrenceburg,  West 
Harrison,  and  Miami  (collectively, 
“Utilities”)  were  authorized  to  incur 
short-term  borrowings  from  banks  and, 
in  PSI’s  case,  to  issue  and  sell 
commercial  paper;  (b)  Cinergy  was 
authorized  to  issue  guarantees  and 
provide  letters  of  credit  in  connection 
with  short-term  bank  borrowings  of  its 


utility  and  nonutility  subsidiaries;  and 
(c)  certain  applicants  were  authorized  to 
implement  a  money  pool  (“Money 
Pool”)  to  coordinate  and  provide  for 
their  short-term  cash  and  working 
capital  requirements. 

The  1995  Order  limited  the  aggregate 
principal  amount  of  short-term 
borrowings  at  any  one  time  outstanding 
(whether  through  the  Money  Pool  or 
from  banks  or  the  sale  of  commercial 
paper)  as  follows:  PSI,  $400  million; 
Union,  $35  million;  Lawrencebiug,  $3 
million;  West  Harrison,  $200,000;  and 
Miami,  $100,000.  The  1995  Order  also 
granted  Cinergy  authority  to  issue  or 
obtain  guarantees  and  letters  or  credit  to 
or  on  behalf  of  its  subsidiaries  in 
amounts  that,  when  aggregated  with 
short  term  promissory  notes  and 
commercial  paper  issued  by  Cinergy, 
could  not  exceed  $375  million.  By  order 
dated  March  12, 1996  (HCAR  No. 

26215)  (“1996  Order”),  the  limitation 
with  respect  to  letters  of  credit,  short 
term  promissory  notes  and  commercial 
paper  issued  or  obtained  by  Cinergy  was 
raised  to  $1  billion. 

Applicants  now  propose  through 
December  31,  2002:  (a)  For  the  Utilities 
to  make  loans  to  and  incur  borrowings 
from  one  another  imder  the  Money  Pool, 
and  (b)  for  Cinergy,  CG&E,  Cinergy 
Services,  CG&E,  Tri-State  and  KO  to 
make  loans  to  the  Utilities  under  the 
Money  Pool.  The  interest  rate  applicable 
to  Money  Pool  loans  of  surplus  treasury 
funds  of  Money  Pool  participants  is  the 
CD  yield  equivalent  of  the  30-day 
Federal  Reserve  “AA”  Industrial 
Commercial  Paper  Composite  Rate.  This 
rate  parallels  the  lenders’  effective  cost 
of  capital  with  respect  to  such  internal 
funds.  The  interest  rate  applicable  to 
Money  Pool  loans  of  process  from 
bank  borrowings  by  Money  Pool 
participimts  or  the  sale  of  commercial 
paper  by  Cinergy,  CG&E  or  PSI  is  the 
weighted  average  of  the  lending 
companies’  cost  for  such  funds.  The 
interest  rate  applicable  to  Money  Pool 
loans  comprised  of  both  fypes  of  funds 
is  a  blended  rate  equal  to  the  weighted 
average  cost  of  those  funds.  All  Money 
Market  loans  would  be  repayable  on 
demand  and  in  any  event  not  later  than 
one  year  frnm  the  date  of  advance. 

In  addition,  the  Utilities  propose  to 
incur  short-tenn  bank  borrowings  frnm 
third  parties  and  PSI  proposes  to  issue 
and  sell  commercial  paper.  Short-term 
borrowings  would  mature  no  later  than 
one  year  from  the  date  of  issuance, 
except  in  the  case  of  borrowings  by 
Union,  which  would  mature  no  later 
than  two  years  from  the  date  of 
issuance.  Such  borrowings  would  bear 
interest  at  a  rate  no  higher  than  the 
prime  rate  for  commercial  bank  loans 
prevailing  on  the  date  of  such 


borrowing.  Commercial  paper  issued  by 
PSI  would  have  maturities  not 
exceeding  270  days  and  would  be  sold 
to  dealers  at  rates  not  exceeding  those 
prevailing  at  the  date  of  issuance  for 
commercial  paper  of  comparable  quality 
and  the  same  maturity. 

Applicants  propose  that  the 
maximum  principal  amoimt  of  short¬ 
term  borrowings  outstanding  at  any  one 
time  by  PSI,  Union,  Lawrenceburg,  West 
Harrison  and  Miami  (whether  from 
banks,  the  Money  Pool  or,  in  PSI’s  case, 
through  the  sale  of  commercial  paper) 
not  to  exceed  the  following  amounts: 

PSI,  $400  million;  Union,  $50  million; 
West  Harrison,  $200,000;  Lawrencebiug, 
$3  million;  and  Miami,  $100,000. 
Applicants  otherwise  propose  no 
change  to  the  terms  of  the  Money  Pool 
authorized  by  the  1995  Order. 

Proceeds  of  any  short-term 
borrowings  by  the  Utilities  (whether 
firom  banks,  the  Money  Pool  or,  in  PSI’s 
case,  through  the  scde  of  commercial 
paper)  would  be  used  by  such 
companies  for  general  corporate 
purposes,  including  (a)  interim 
financing  of  capital  requirements;  (b) 
working  capital  needs;  (c)  repayment, 
redemption,  refinancing  of  debt  or 
preferred  stock;  (d)  cash  requirements  to 
meet  unexpected  contingencies  and 
payment  and  timing  differences;  (e) 
loans  through  the  Money  Pool;  and  (f) 
other  transactions  relating  to  these 
applicants’  utility  businesses. 

In  addition,  Cinergy  and  Investments 
propose  to  guarantee,  through  December 
31,  2002,  the  debt  or  other  obligations 
of  (a)  certain  existing  Cinergy  system 
companies  and  (b)  companies  whose 
seciuities  may  be  acquired  by  Cinergy  or 
any  of  Cinergy’s  subsidiaries  from  time 
to  time  in  accordance  with  rule  58 
under  the  Act.  Guaranties  issued  by 
Cinergy  would  be  subject  to  the  $1 
billion  aggregate  limitation  specified  in 
the  1996  Order  for  letters  of  credit,  short 
term  promissory  notes  and  commercial 
paper  issued  by  Cinergy.  Guaranties 
issued  by  Investments  would  not  exceed 
$250  million  at  any  one  time 
outstanding. 

The  only  existing  Cinergy  subsidiary 
on  whose  behalf  Cinergy  alone  seeks 
authority  to  issue  guarantees  is  Cinergy 
Services.  The  Cinergy  subsidiaries  on 
whose  behalf  Cinergy  and  Investments 
seek  authority  to  issue  guarantees  are 
KO,  Tri-State,  Cinergy  Resomces,  Inc., 
Cinergy  Capital  &  Trading,  Inc.,  Cinergy 
Technology,  Inc.  and  Enertech 
Associates,  Inc. 

Debt  financing  so  guaranteed  will  not 
exceed  30  years  and  will  bear  interest 
either  at  a  floating  rate  not  in  excess  of 
200  basis  points  over  the  prime  rate. 
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applicable  LIBOR  or  other  appropriate 
index  in  effect  from  time  to  time  or  at 
a  fixed  rate  not  in  excess  of  300  basis 
pomts  above  the  yield  at  the  time  of 
issuance  of  U.S.  Treasury  obligations  of 
a  comparable  maturity . 

Mineral  Energy  Company  (70-9033) 

Mineral  Energy  Company  (“MEC”), 
101  Ash  Street,  San  Diego,  California 
92101,  a  California  corporation  not 
currently  subject  to  the  Act,  has  filed  an 
application  for  an  order  imder  sections 
9(a)  and  10  of  the  Act  authorizing  its 
proposed  acquisition  of  all  of  the  issued 
and  outstanding  common  stock  of  (1) 
Pacific  Enterprises  (“Pacific”),  a 
California  corporation,  and  through 
such  acquisition.  Pacific’s  gas  utility 
subsidiary.  Southern  California  Gas 
Company  (“SoCalGas”);  and  (2)  Enova 
Corporation  (“Enova”),  a  California 
corporation,  and  through  such 
acquisition,  Enova’s  combination 
electric  and  gas  utility  subsidiary,  San 
Diego  Gas  &  Electric  Company 
(“SDG&E”).  Pacific  and  Enova  are 
neighboring  California  public  utility 
holding  companies  exempt  imder 
section  3(a)(1)  finm  all  provisions  of  the 
Act  except  section  9(a)(2).^  MEC  also 
requests  an  order  imder  section  3(a)(1) 
exempting  it  horn  all  provisions  of  the 
Act,  except  section  9(a)(2),  following 
consummation  of  the  proposed 
transactions  (“Transaction”). 

Pacific’s  principal  subsidiary, 
SoCalGas,^  is  a  C^ifomia  public  utility 
that  owns  and  operates  a  natural  gas 
distribution,  transmission  and  storage 
system  which  supplies  natural  gas  ii^ 
535  cities  and  communities  throughout 
most  of  southern  California  and  part  of 
central  California.^  SoCalGas  is  subject 
to  regulation  by  the  California  Public 
Utilities  Commission  (“CPUC”)  with 
respect  to  its  rates  for  intrastate 
transportation  and  retail  sales  of  natural 
gas.  In  addition,  certain  of  Pacific’s 
subsidiaries  are  subject  to  regulation  by 
the  Federal  Energy  Regulatory 
Commission  (“FERC”). 

Pacific  is  also  engaged  in  a  number  of 
energy-related  businesses  through 


*  Pacific’s  section  3(a)(1)  exemption  was 
authcmzed  by  order  of  the  Commission.  Pacific 
Lighting  Carp.,  Holding  Co.  Act  Release  No.  43  (Jan. 
13, 1936),  exemption  continued.  Holding  Co.  Act 
Release  No.  17855  Oan.  11. 1973).  Enova  claims  its 
section  3(aKl)  exemption  based  on  a  filing  pursuant 
to  rule  2. 

^Pacific  owns  all  of  the  issued  and  outstanding 
conunon  stock  of  SoCalGas.  SoCalGas  also  has 
outstanding  a  class  of  preferred  stock,  which  is 
listed  on  the  Pacific  Stock  Exchange. 

’  SoCalGas  provides  gas  service  to  residoitial, 
commercial,  industrial,  electric  generation  and 
wholesale  customers  through  approximately  4.7 
million  meters  in  a  23,000  square  mile  service  area 
with  a  population  of  approximately  17.4  million 
people. 


approximately  50  subsidiaries  organized 
into  the  following  five  business  lines: 

(1)  Pacific  Energy  engages  in  alternate 
energy  development,  centralized  beating 
and  cooling  for  large  building 
complexes  and  energy  management 
services;  (2)  Pacific  Interstate  Company 
provides  interstate  and  ofi'shore  natural 
transmission  to  serve  utility  operations; 
(3)  Pacific  Enterprises  OiL Company 
owns  various  mineral  interests  and  a 
working  interest  in  the  Aliso  Llanyon  Oil 
Field;  (4)  Pacific  Enterprises 
International  invests  in  foreign  utility- 
related  businesses;  and  (5)  Ensource 
engages  in  gas  marketing. 

For  the  year  ended  D^ember  31, 

1996,  Pacific’s  operating  revenues  on  a 
consolidated  basis  were  approximately 
$2,603  billion,  of  which  approximately 
$2,076  billion  were  attributable  to  sales 
of  natural  gas,  $386  million  were 
attributable  to  transportation  revenues, 
and  $141  million  were  attributable  to 
nonutility  activities.  Consolidated  {issets 
of  Pacific  and  its  subsidiaries  at 
December  31, 1996  were  approximately 
$5,186  billion,  of  which  approximately 
$3,237  billion  consisted  of  net  gas  plant 
and  equipment.  As  of  December  31, 
1996,  Pacific  had  82,013,469  issued  and 
outstanding  shares  of  common  stock,  no 
par  value  (“Pacific  Common  Stock”), 
and  800,253  outstanding  shares  of 
preferred  stock,  no  par  value  (“Pacific 
Preferred  Stock”). 

Enova’s  principal  subsidiary, 

SDG&E,'*  is  a  California  public  utility 
that  generates,  purchases  and  transmits 
electric  energy  and  distributes  it 
through  1.2  million  meters  to  customers 
in  San  Diego  coimty  and  an  adjacent 
portion  of  Orange  County,  Llalifomia. 
SDC^&E  also  purchases  and  distributes 
natural  gas  through  700,000  meters  to 
customers  in  San  Diego  County  and 
transports  gas  for  others  in  SDG&E’s 
service  territory.®  SDG&E  is  subject  to 
regulation  by  the  CPUC  as  a  public 
utility  with  respect  to  retail  electric  and 
gas  rates,  and  by  the  CPUC  and  FERC 
with  respect  to  rates  for  the  sale  for 
resale  of  electricity.® 

SDG&E  has  six  nonutility 
subsidiaries,  each  a  Clalifomia 
corporation.  Enova  Financial,  Inc. 
invests  in  limited  partnerships 
representing  approximately  1100 


'•Enova  owns  all  of  the  issued  and  outstanding 
conunon  stock  of  SOGAE.  SDG&E  also  has 
outstanding  two  classes  of  preferred  stock,  most  of 
the  series  of  which  are  list^  on  the  American  Stock 
Exchange. 

^  SDGftE  service  area  encompasses  4,100  square 
miles,  covering  two  counties  and  25  cities,  with  a 
population  of  approximately  3  million  people. 

*SDG&E  is  also  suhject  to  regulation  by  the 
Nuclear  Regulatory  Conunission  vrith  respect  to 
certain  nuclear  fatties  in  which  it  has  a  partial 
ownership  interest 


affordable-housing  projects  located 
throughout  the  United  States.  Califia 
Company  leases  computer  equipment. 
Enova  Energy,  Inc.  is  an  energy 
management  consulting  firm  offering 
services  to  utilities  and  large  consumers, 
including  gas  and  electric  marketing, 
scheduling  services,  facilities  operation 
and  management  of  customer  energy 
demand  and  supply.  Pacific  Diversified 
Capital  Company  is  the  parent  company 
of  a  nonutility  subsidiary.  Phase  One 
Development,  Inc.,  which  is  engaged  in 
real  estate  development.  Enova 
Technologies,  Inc.  is  in  the  business  of 
developing  new  technologies  generally 
related  to  utilities  and  energy  services. 
Enova  International  was  formed  to 
develop  and  operate  natural  gas  and 
power  projects  outside  the  United 
States.  A  subsidiary  of  Enova 
International  and  a  subsidiary  of  Pacific 
have  entered  into  a  joint  venture  to 
build  and  operate  a  natural  gas 
distribution  system  in  Mexicali,  Baja 
California. 

For  the  year  ended  December  31, 

1996,  Enova’s  operating  revenues  on  a 
consolidated  basis  were  approximately 
$1,993  billion,  of  which  approximately 
$1,591  billion  were  attributable  to  its 
electric  utility  operations, 
approximately  $348  million  were 
attributable  to  its  gas  utility  operations 
and  approximately  $54  million  were 
attributable  to  its  energy-related  and 
other  operations.  Consolidated  assets  of 
Enova  and  its  subsidiaries  at  December 
31, 1996  were  approximately  $4.65 
billion  of  which  approximately  $2,625 
billion  consists  of  net  electric  utility 
plant  and  $449  million  consists  of  net 
gas  plant.  As  of  December  31, 1996, 
Enova  had  116,628,735  outstanding 
shares  of  common  stock,  no  par  value 
(“Enova  Conunon  Stock”).  Enova  has  no 
other  class  of  equity  securities. 

MEC  ^  was  incorporated  under 
California  law  to  become  a  holding 
company  for  Pacific  and  Enova 
following  consummation  of  the 
Transaction  in  accordance  with  the 
terms  of  an  Agreement  and  Plan  of 
Merger  and  Reorganization,  dated  as  of 
October  12, 1996,  as  amended  as  of 
January  13, 1997  (“Merger  Agreement”), 
among  MEC,  Enova,  Pacific,  B  Mineral 
Energy  Sub  (“Pacific  Sub”)  and  G 
Mineral  Energy  Sub  (“Enova  Sub”).® 


^  MECs  authorized  capital  consists  of  1,000 
shares  of  comnuMi  stock,  all  of  which  are  issued  and 
outstanding  (“MEC  Common  Stock”).  Enova  and 
Pacific  each  own  500  shares. 

■Pacific  Sub  and  Enova  Sub,  each  a  California 
corporation  with  an  authorized  share  capital  of 
1,000  shares  of  common  stock,  no  par  v^ue,  were 
formed  soldy  to  facilitate  the  Transaction.  MEC 
owns  all  of  the  issued  and  outstanding  shares  of 

Continuod 
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The  Merger  Agreement  provides  for  the 
Transaction  to  be  effected  by  (a)  a 
merger  of  Pacific  Sub  with  and  into 
Pacific,  with  Pacific  remaining  as  the 
surviving  corporation  and  (b)  a  merger 
of  Enova  Sub  with  and  into  Envoa,  with 
Enova  remaining  as  the  surviving 
corporation. 

The  application  states  that  the 
combination  of  Pacific  and  Enova  is 
expected  to  provide  strategic,  financial 
and  other  benefits  to  the  shareholders  of 
both  companies,  and  their  respective 
employees,  customers  and  communities. 
Such  benefits  are  anticipated  to  include 
cost  savings  and  cost  avoidances 
derived  from  the  integration  of 
corporate  functions,  corporate  programs 
and  field  support  functions,  the 
streamlining  of  inventories  and 
purchasing  economics,  and 
consolidation  of  bcilities.  The 
applicants  state  that  the  combination  is 
timed  to  coincide  with  California 
electric  utility  deregulation  and  ongoing 
natural  gas  utility  deregulation  and  is 
intended  to  establish  a  company  that,  by 
providing  multiple  energy  products  and 
services  to  customers  at  lower  prices 
than  either  company  could  offer 
individually,  will  have  the  ability  to 
compete  efiectively  in  the  California 
and  the  rapidly  developing  national  and 
international  markets  for  energy  and 
energy  services. 

Upon  consummation  of  the  proposed 
Transaction:  (1)  Each  share  of  Pacific 
Common  Stocks  will  be  canceled  and 
converted  into  the  right  to  receive 
1.5038  shares  of  MEC  Common  Stock; 
and  (2)  each  share  of  Enova  Common 
Stock  will  be  canceled  and  converted 
into  the  right  to  receive  one  share  of 
MEC  Common  Stock.  The  Transaction 
will  not  affect  any  other  class  of 
common  or  preferred  stock  of  the  parties 
to  the  Transaction.  Thus,  any  shai^  of 
Pacific  Preferred  Stock  and  preferred 
stock  of  SoCalGas  and  SDG^ 
outstanding  on  the  date  of  the 
consiunmation  of  the  Transaction  will 
remain  outstanding  preferred  stock  of 
the  same  companies. 

Upon  completion  of  the  Transaction, 
Pacific  and  Enova  will  become 
subsidiaries  of  MEC,  which  will  own  all 
of  the  issued  and  outstanding  common 
stock  of  each  of  Pacific  and  Enova.  , 

common  stock  in  each  of  Pacific  Sub  and  Enova 
Sub. 

*  Shares  of  Pacific  Common  Stock  owned  by 
Enova.  Pacific.  MEC  or  any  of  their  wholly-owned 
subsidiaries  and  shares  as  to  which  dissenters’ 
rights  are  perfected  will  not  be  eligible  for  this 
treatment. 

'"Shares  of  Enova  Common  Stock  owned  by 
Enova,  Pacific.  MEC  or  any  of  their  wholly-owned 
subsidiaries  and  shares  as  to  which  dissenters’ 
rights  are  perfected  will  not  be  eligible  for  this 
treatment 


Pacific  and  Enova  would  continue  to 
own  and  operate  their  primary 
subsidiaries,  SoCalGas  and  SEG&E, 
respectively.^^  MEC’s  Board  of  Directors 
will  consist  of  an  equal  munber  of 
directors  designated  by  Pacific  and 
Enova.  The  Transaction  is  expected  to 
qualify  as  tax-free  reorganization  under 
section  351  of  the  Internal  Revenue 
Code  of  1986,  as  amended. 

As  a  result  of  the  Transaction,  MEC 
will  be  a  public-utility  holding  company 
as  defined  in  section  2(a)(7)  of  the  Act 
with  indirect  ownership  of  two  public- 
utility  companies,  SoC^Gas  and 
SDG&E.  MEC  states  that  following 
consummation  of  the  Transaction,  it 
will  be  entitled  to  an  exemption  from  all 
provisions  of  the  Act  except  section 
9(a)(2)  because  it  and  each  of  its  pubic- 
utility  subsidiaries  from  which  it 
derives  a  material  part  of  its  income  will 
be  predominantly  intrastate  in  character 
and  will  carry  on  their  utility  businesses 
substantially  within  the  state  of 
California. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-11408  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  8010-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22639;  812-10600] 

WNC  Housing  Tax  Credit  Fund  VI,  LP., 
Series  5  and  6,  and  WNC  &  Associates, 
Inc.;  Notice  of  Application 

April  28, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Comprmy  Act  of  1940  (the  “Act”). 

APPLICANTS:  WNC  Housing  Tax  Credit 
Fxmd  VI,  L.P.,  Series  5  and  WNC 
Housing  Tax  Credit  Fimd  VI,  L.P.,  Series 
6  (each  a  “Series,”  and  collectively,  the 
“Fund”),  and  WNC  &  Associates,  Inc. 
(the  “General  Partner”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  imder  section  6(c)  from  all 
provisions  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  each  Series 

"  Pursuant  to  the  Merger  Agreement,  Pacific  and 
Enova  have  formed  a  joint  venture  company  (“]V 
Company”)  with  an  initial  capitalization  of  SIO 
million  to  engage  in  energy  marketing  activities  and 
provide  energy-related  smvices.  'The  )V  Company  is 
terminable  by  eithm  party  in  the  event  the  Merger 
Agreement  is  terminated. 


to  invest  in  limited  partnerships  that 
engage  in  the  ownership  and  operation 
of  apartment  complexes  for  low  and 
moderate  income  persons. 

RUNG  DATES:  The  application  was  filed 
on  April  1, 1997.  Applicants  will  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  reflected 
herein. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  vnll  be 
issued  unless  the  S]^  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  request  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
May  23, 1997,  and  should  be 
accompemied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  3158  Redhill  Avenue,  Suite 
120,  Costa  Mesa,  California  92626-3416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583,  or  Mary  Kay  Freeh,  * 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regvdation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Each  Series  was  formed  as  a 
California  limited  partnership  on  March 
3, 1997.  Each  Series  will  operate  as  a 
“two-tier”  partnership,  i.e.,  each  Series, 
as  a  limited  partner,  will  invest  in  other 
limited  partnerships  (“Loced  Limited 
Partnerships”).  The  Local  Limited 
Partnerships  in  turn  will  engage  in  the 
ownership  and  operation  of  apartment 
complexes  expected  to  be  qu^fied  for 
low  income  housing  tax  cr^it  imder  the 
Internal  Revenue  Code  of  1986. 

2.  The  objectives  of  each  Series  are  to. 
(a)  provide  current  tax  benefits 
primarily  in  the  form  of  low  income 
housing  credits  which  investors  may 
use  to  offset  their  Federal  income  tax 
liabilities,  (b)  preserve  and  protect  Fund 
capital,  and  (c)  provide  cash 
distributions  ^m  sale  or  refinancing 
transactions. 
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3.  On  March  27, 1997,  the  Fund  filed 
a  registration  statement  under  the 
Securities  Act  of  1993  pursuant  to 
which  the  Fund  intends  to  offer 
publicly,  in  one  or  more  series  of 
offerings,  50,000  units  of  limited 
partnership  interest  (“Units”)  at  $1,000 
per  unit  The  minimum  investment  will 
he  five  Units  for  most  investors, 
although  employees  of  the  General 
Partner  and  its  affiliates  and/or 
investors  in  syndications  previously 
sponsored  by  the  General  Partner  may 
purchase  a  minimiun  of  two  Units. 
Pvuchasers  of  the  Units  will  become 
limited  partners  (“Limited  Partners”)  of 
the  Series  offering  the  Units. 

4.  A  Series  will  not  accept  any 
subscriptions  for  Units  imtil  the 
requested  exemptive  order  is  granted  or 
the  Series  receives  an  opinion  of 
counsel  that  it  is  exempt  from 
registration  tmder  the  Act. 

Subscriptions  for  Units  must  be 
approved  by  the  General  Partner.  Such 
approval  will  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
suitability  standards  provide,  among 
other  things,  that  investment  is  a  Series 
is  suitable  only  for  an  investor  who 
either  (a)  has  a  net  worth  (exclusive  of 
home,  furnishings,  and  automobiles),  of 
at  least  $35,000  and  an  annual  gross 
income  of  at  least  $35,000,  or  (b) 
irrespective  of  emnual  income,  has  a  net 
worth  (exclusive  of  home,  furnishings, 
and  automobiles)  of  at  least  $75,000. 
Units  will  be  sold  only  to  investors  who 
meet  these  suitability  standards,  or  such 
more  restrictive  suitability  standards  as 
may  be  established  by  certain  states  for 
purchases  of  Units  within  their 
respective  jurisdictions.  In  addition, 
transfers  of  Units  will  be  permitted  only 
if  the  transferee  meets  the  same 
suitability  standards  as  had  been 
imposed  on  the  transferor  Limited 
Partner. 

5.  Although  a  Series’  direct  control 
over  the  management  of  each  apartment 
complex  will  be  limited,  the  Series’ 
ownership  of  interests  in  Local  Limited 
Partnerships  will,  in  an  economic  sense, 
be  tantamoimt  to  direct  ownership  of 
the  apartment  complexes  themselves.  A 
Series  normally  will  acquire  at  least  a 
90%  interest  in  the  profits,  losses,  and 
tax  credits  of  the  Lo^  Limited 
Partnerships.  However,  in  certain  cases, 
the  Series  may  acquire  a  lesser  interest 
in  such  partnerships.  In  these  cases,  the 
Series  normally  will  acquire  at  least  a 
50%  interest  in  the  profits,  losses,  and 
tax  credits  of  the  Lo^  Limited 
Partnership.  From  95%  to  100%  of  the 
proceeds  tom  a  sale  or  refinancing  of  an 

I  apartment  complex  normally  will  be 

(  paid  to  the  Series  until  it  has  received 


a  full  retium  of  that  portion  of  the  net 
proceeds  invested  in  the  Local  Limited 
Partnership  (which  may  be  reduced  by 
an  cash  flow  distributions  previously 
received).  A  Series  also  will  receive  a 
share  of  any  remaining  sale  or 
refinancing  proceeds.  A  Series’  share  of 
these  proceeds  may  range  from  10%  to 
90%. 

6.  Each  Series  will  have  certain  voting 
rights  with  respect  to  each  Local 
Limited  Partnership.  The  voting  rights 
will  include  the  ri^t  to  dismiss  and 
replace  the  local  general  partner  on  the 
b^is  of  performance,  to  approve  or 
disapprove  a  sale  or  refinwcing  of  the 
apartment  complex  owned  by  such 
Local  Limited  Partnership,  to  approve  or 
disapprove  the  dissolution  of  the  Local 
Limited  Partnership,  and  to  approve  or 
disapprove  amendments  to  the  Local 
Limited  Partnership  agreement 
materially  and  adversely  affecting  the 
Series’  investment. 

7.  Each  Series  will  be  controlled  by 
the  General  Partner,  pursuant  to  a 
partnership  agreement  (the  “Partnership 
Agreement”).  The  Limited  Partners, 
consistent  with  their  limited  liability 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  business  of  the 
Series.  However,  a  majority-in-interest 
of  the  Limited  Partners  will  have  the 
right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement,  and  to 
dissolve  the  Series.  In  addition,  imder 
the  Partnership  Agreement,  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Series. 

8.  The  Partnership  Agreement  and 
prospectus  of  the  Series  contain 
munerous  provisions  designed  to  insure 
fair  dealing  by  the  General  Partner  with 
the  Limited  Partners.  All  compensation 
to  be  paid  to  the  General  Partner  and  its 
affiliates  is  specified  in  the  Partnership 
Agreement  and  prospectus.  While  the 
fees  and  other  forms  of  compensation 
that  will  be  paid  to  the  General  Partner 
and  its  affiliates  will  not  have  been 
negotiated  at  arm’s  length,  applicants 
believe  that  the  compensation  is  fair  and 
on  terms  no  less  favorable  to  the  Series 
than  would  be  the  case  if  such 
arrangements  had  been  made  with 
independent  third  parties. 

9.  Dming  the  offering  and 
organizational  phase,  the  General 
Partner  and  its  affiliates  will  receive  a 
dealer-manager  fee  and  a 
nonaccovmtahle  expense  reimbursement 
in  amoimts  equal  to  2%  and  1%, 
respectively,  of  capital  contributions. 
The  Gener^  Partner  also  will  be 
reimbursed  by  each  Series  for  the  actual 
amount  of  expenses  incurred  in 
connection  with  organizing  the  Series 


and  conducting  the  offering.  However, 
the  General  Partner  has  agreed  to  pay 
any  organizational  and  offering 
expenses  (including  selling 
commissions,  the  dealer-manager  fee, 
and  the  nonaccountable  expense 
reimbursement)  in  excess  of  13%  of 
capital  contributions. 

10.  During  the  acquisition  phase,  each 
Series  will  pay  the  ^neral  Partner  or  its 
affiliates  a  fee  eqiial  to  7%  for  analyzing 
and  evaluating  potential  investments  in 
Local  Limited  Partnerships.  The  General 
Partner  and  its  affiliates  will  be 
reimbursed  by  each  Series  for  the  actual 
amount  of  any  partnership  acquisition 
expenses  advanced  by  them,  provided 
that  acquisition  expenses  will  not 
exceed  1.5%  of  capital  contributions. 
Aggregate  acquisition  fees  and 
acquisition  expenses  paid  in  connection 
with  the  acquisition  of  Local  Limited 
Partnership  interests  by  each  Series  will 
be  limited  by  the  Partnership  Agreement 
and  will  comply  wdth  guidelines 
published  by  the  North  American 
Securities  Administrators  Association. 
These  guidelines  require  that  a  specified 
percentage  (generally  80%,  but  subject 
to  reduction)  of  the  aggregate  Limited 
Partners’  capital  contributions  to  a 
Series  be  committed  to  Local  Limited 
Partnership  interests. 

11.  Ehiring  the  operating  phase,  the 
General  Partner  will  receive  1%  of  any 
cash  available  for  distribution  and  each 
Series  may  pay  certain  fees  and 
reimbursements  to  the  General  Partner 
or  its  affiliates.  An  asset  management 
fee  will  be  payable  for  services  related 
to  the  administiation  of  the  affairs  of 
each  Series  in  coimection  mth  each 
Local  Limited  Partnership  in  which  the 
Series  invests.  Other  fees  may  be  paid 
in  consideration  of  property 
mcmagement  services  provided  by  the 
Genei^  Partner  or  its  affiliates  as  the 
management  and  leasing  agents  for 
some  of  the  apartment  complexes.  In 
addition,  the  General  Partner  and  its 
affiliates  generally  will  be  allocated  1% 
of  profits  and  losses  of  each  Series  for 
tax  purposes  and  tax  credits. 

12.  During  the  liquidation  phase,  and 
subject  to  certain  prior  payments  to  the 
Limited  Partners,  each  Series  will  pay 
the  General  Partner  or  its  affiliates  a  fee 
equal  to  1%  of  the  sales  price  of  the 
properties  sold  in  which  the  General 
Partner  or  its  affiliates  have  provided  a 
substantial  amount  of  services.  The 
General  Partner  also  will  receive  10%  of 
any  additional  sale  or  refinancing 
proceeds  remaining  after  the  return  of 
the  Limited  Partners’  capital 
contribution,  subject  to  certain  prior 
payments. 

13.  All  proceeds  from  a  Series’  public 
offering  of  Units  initially  %vill  be  placed 
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in  an  escrow  account  with  the  National 
Bank  of  Southern  California  (“Escrow 
Agent”).  Pending  release  of  offering, 
proceeds  to  the  Series,  the  Escrow  Agent 
will  deposit  escrowed  funds  in  short¬ 
term  United  States  Government 
securities,  securities  issued  or 
guaranteed  by  the  United  States 
Government,  and  certificates  of  deposit 
or  time  or  demand  deposits  in 
commercial  banks.  Upon  receipt  of  a 
prescribed  minimum  amount  of  capital 
contributions  for  a  Series,  funds  in 
escrow  will  be  released  to  the  Series  and 
held  by  it  pending  investment  in  Local 
Limited  Partners^ps. 

14.  If  investment  opportunities  may 
be  invested  in  by  more  than  one  entity 
that  the  General  Partner  or  its  affiliates 
advises  or  manages,  the  decisions  as  to 
the  particular  entity  that  will  be 
allocated  the  investment  will  be  based 
upon  such  factors  as  the  effect  of  the 
acquisition  on  diversification  of  each 
entity’s  portfolio,  the  estimated  income 
tax  effects  of  the  purchase  on  each 
entity,  the  amount  of  funds  of  each 
entity  available  for  investment,  and  the 
length  of  time  such  funds  have  been 
available  for  investment.  Priority 
generally  will  be  given  to  the  entity 
having  uninvested  funds  for  the  longest 
period  of  time.  However,  (a)  any  entity 
that  was  formed  to  invest  primarily  in 
apartment  complexes  eligible  only  for 
Federal  low  income  housing  credits  will 
be  given  priority  with  respect  to  any 
investment  that  is  not  eligible  for 
Galifomia  low  income  housing  credits, 
and  (b)  any  entity  that  was  formed  to 
invest  primarily  in  apartment 
complexes  eligible  for  Galifomia  low 
income  housing  credits  as  well  as  for 
Federal  credits  will  be  given  priority 
with  respect  to  any  investment  that  is 
eligible  for  the  Galifomia  credits. 

Applicants*  Legal  Analysis 

1.  Applicants  believe  that  the  Fund 
and  its  Series  will  not  be  "investment 
companies”  imder  sections  3(a)(1)  or 
3(a)(3)  of  the  Act  If  the  Fimd  and  its 
Series  are  deemed  to  be  investment 
companies,  however,  applicants  request 
an  exemption  under  section  6(c)  firom 
all  provisions  of  the  Act. 

2.  Section  3(a)(1)  of  the  Act  provides 
that  an  issuer  is  an  “investment 
company”  if  it  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Applicants,  however,  believe 
that  the  Partnership  will  not  be  an 
investment  company  under  section 
3(a)(1)  because  ffie  Partnership  will  be 
in  the  business  of  investing  in  and  being 
beneficial  owner  or  apartment 
complexes,  not  securities. 


3.  Section  3(a)(3)  of  the  Act  provides 
that  an  issuer  is  an  “investment 
company”  if  it  is  engaged  or  proposes  to 
engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owns  or  proposes  to 
acquire  “investment  securities”  having 
a  value  exceeding  40%  of  the  value  of 
such  issuer’s  tot^  assets  (exclusive  of 
Government  securities  and  cash  items). 
Applicants,  however,  believe  that  the  ' 
Lo<^  Limited  Partnership  interests 
should  not  be  considered  “investment 
securities”  because  those  interests  are 
not  readily  marketable,  have  no  value 
apart  fiom  the  value  of  the  apartment 
complexes  owned  by  the  Local  Limited 
Partnerships,  and  cannot  be  sold 
without  severe  adverse  tax 
consequences. 

4.  Applicants  believe  that  the  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the  SEG’s  release 
concerning  two-tier  real  estate 
partnerships  (the  “Release”).^  'The 
Release  states  that  investment 
companies  that  are  two-tier  real  estate 
partnerships  that  invest  in  limited 
partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  an  exemption  fit)m  the 
Act  pursuant  to  section  6(c).  Section 
6(c)  provides  that  the  SEG  may  exempt 
any  person  from  any  provision  of  the 
Act  and  any  rule  thereunder,  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
frurly  intended  by  the  policy  and 
provisions  of  the  Act. 

5.  The  Release  lists  two  conditions, 
designed  for  the  protection  of  investors, 
whi^  must  be  satisfied  by  two-tier 
partnerships  to  qualify  for  the 
exemption  under  section  6(c).  First, 
interests  in  the  issuer  should  be  sold 
only  to  persons  for  whom  investments 
in  limited  profit,  essentially  tax-shelter, 
investments  would  not  be  unsuitable. 
Second,  requirements  for  fair  dealing  by 
the  general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company. 

6.  Applicants  assert,  among  other 
things,  that  the  suitability  standards  set 
forth  in  the  application,  the 
requirements  for  fair  dealing  provided 
by  the  Partnership  Agreement,  and 
pertinent  governmental  regulations 
imposed  on  each  Local  Limited 
Partnership  by  various  Federal,  state, 
and  local  agencies  provide  protection  to 
investors  in  Units  comparable  to  that 
provided  by  the  Act.  In  addition. 
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applicants  assert  that  the  requested 
exemption  is  both  necessary  emd 
appropriate  in  the  public  interest. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-11455  Filed  5-1-97;  8:45  am) 
BILUNQ  CODE  8010-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L,  94—409,  that  the 
Securities  ahd  Exchange  Gommission 
will  hold  the  following  meeting  during 
the  week  of  May  5, 1997. 

A  closed  meeting  will  be  held  on 
Monday,  May  5, 1997,  at  10:30  a.m. 

Gommissioners,  Gotinsel  to  the 
Gommissioners,  the  Secretary  to  the 
Gonunission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Gertain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Gounsel  of  the 
Gommission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.G.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  GFR  200.402(a)  (4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Gommissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  May  5, 
1997,  at  10:30  a.m.,  will  be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Gommission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact; 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  April  29, 1997. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-11612  Filed  4-30-97;  8:45  am] 
BILUNQ  CODE  8010-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act 

FEDERAL  REGISTER  CITATION  OF  PREVKXIS 
ANNOUNCEMENT:  [To  Be  Published]. 
STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  To  be 
Published. 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  will  be  considered 
at  a  closed  meeting  scheduled  to  be  held 
on  Friday,  May  2, 1997,  at  10:00  a,m.: 

Cooperation  with  other  law 
enforcement  organizations. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Conunission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary,  (202)  942- 
7070. 

Dated:  April  29, 1997. 

Jonathan  G.Katz, 

Secretary. 

[FR  Doc.  97-11613  Filed  4-30-97;  11:27  am] 
BILLING  CODE  801(M>1-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-38548;  File  No.  SR-NASD- 
97-24] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Supervision 
and  Record  Retention  Rules 

April  25. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  11, 
1997,  NASD  Relation,  Inc.  (“NASD 
Regulation”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

>  15  U.S.C  78s(bKl). 

»17CFR240.19b-4. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  National  Association  of 
Securities  De€ders,  Inc.  (“NASD”  or 
“Association”)  Rules  3010, 
“Supervision,”  and  3110,  “Books  and 
Records,”  to  revise  the  NASD’s 
supervision  and  record  retention  rules 
to  provide  firms  with  flexibility  in 
developing  reasonable  procedures  for 
the  review  of  correspondence  with  the 
public.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 

Rule  3010.  Supervision 
(a)  through  (c)  No  change 

(d)  [Written  Approval]  Review  of 
Transactions  and  Correspondence 

(1)  Supervision  of  Registered 
Representatives.  Each  member  shall 
establish  procedures  for  the  review  and 
endorsement  by  a  registered  principal  in 
writing,  on  an  intend  record,  of  all 
transactions  and  for  the  review  by  a 
registered  principal  o/[all]  incoming 
and  outgoing  written  and  electronic 
correspondence  of  its  registered 
representatives  with  the  public  relating 
to  the  investment  banking  or  securities 
business  of  such  member  [pertaining  to 
the  solicitation  or  execution  of  any 
securities  transactions].  Such 
procedures  should  be  in  writing  and  be 
designed  to  provide  reasonable 
supervision  of  each  registered 
representative.^  Evidence  that  these 
supervisory  procedures  have  been 
implemented  and  carried  out  must  be  . 
maintained  and  made  available  to  the 
Association  upon  request. 

(2)  Review  of  correspondence.  Each 
member  shall  develop  written 
procedures  that  are  appropriate  to  its 
business,  size,  structure,  and  customers 
for  the  review  of  incoming  and  outgoing 
written  and  electronic  correspondence 
with  the  public  relating  to  its  investment 
banking  or  securities  business.  Where 
such  procedures  for  the  review  of 
correspondence  do  not  require  pre-use 
review  of  all  correspondence,  they  must 
include  provision  for  the  education  and 
training  of  associated  persons  as  to  the 
firm’s  procedures  governing 
correspondence:  documentation  of  such 
education  and  training;  and 
surveillance  and  follow-up  to  ensure 

3  Piusuant  to  a  telephone  conversation  between 
Mary  Revell,  Assistant  General  Counsel,  NASD 
R^ulation.  Inc.  and  Katherine  England.  Assistant 
Director,  Division  of  Market  Regulation,  SEC,  on 
April  25, 1997,  Conunission  staff  has  replaced  the 
phrase  “reasonably  supervise”  with  the  phrase 
“provide  reasonable  supervision  oL" 


that  such  procedures  are  implemented 
and  adhered  to. 

(3)  Retention  of  correspondence.  Each 
member  shall  retain  correspondence  of 
registered  representatives  relating  to  its 
investment  banking  or  securities 
business  in  accordance  with  Rule  3110 
("Books  and  Records”).  The  names  of- 
the  persons  who  prepared  outgoing 
correspondence  and  who  reviewed  the 
correspondence  shall  be  ascertainable 
from  die  retained  records  and  the 
retained  records  shall  be  readily 
available  to  the  Association,  upon 
request. 

(e)  through  (g)  No  change 
Rule  3110.  Books  and  Records 

(a)  Requirements 

Each  member  shall  make  [keep]  and 
preserve  books,  accounts,  records, 
memoranda,  and  correspondence  in 
conformity  with  all  applicable  laws, 
rules,  regulations,  and  statements  of 
policy  promulgated  theretmder  and 
with  the  Rules  of  this  Association  and 
as  prescribed  by  Rule  17a-3.  The  record 
keeping  format,  medium,  and  retention 
period  shall  comply  with  Rule  17a-4 
under  the  Securities  Exchange  Act  of 
1934. 

(b)  through  (g)  No  change 

n.  Self^Regnlatory  Organization’s 
Statement  of  the  Purpose  ofi  and 
Statutory  basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 

NASD  Regulation  has  prepared 
sximmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  May  1996,  the  SEC  issued  an 
Interpretive  Release  on  the  Use  of 
Electronic  Media  hy  Broker-Dealers, 
Transfer  Agents.,  and  Investment 
Advisers  for  Delivery  of  Information.* 
That  release  express^  the  views  of  the 
SEC  with  respect  to  the  delivery  of 
information  through  electronic  media  in 
satisfaction  of  requirements  in  the 

*  See  Release  Nos.  33-7288;  34-37182;  IC-21945; 
1A-1S62  (May  9. 1996);  61  FR  24644  (May  15, 1996) 
(rileNo.S7-13-96). 
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federal  seciirities  laws,  but  did  not 
address  the  applicability  of  any  self- 
regulatory  organization  (“SRO”)  rules. 

In  the  release  the  SEC  did,  however, 
strongly  encourage  the  SROs  to  work 
with  broker/dealer  firms  to  adapt  SRO 
supervisory  review  reqijurements 
governing  communications  with 
customers  to  accommodate  the  use  of 
electronic  communications.^ 

On  September  12, 1996,  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”)  filed 
with  the  SEC  a  proposal  to  update  its 
rules  governing  supervision  of  its 
member  firms’  communications  with 
the  public.^  The  NYSE’s  proposal  is 
designed  to  recognize  the  growing  use  of 
new  technology  and  new  means  of 
communication  such  as  “e-mail”  and 
the  Internet  while  still  providing  for 
appropriate  supervision  and  review. 

The  NYSE’s  proposal  currently  is 
pending  at  the  SEC. 

The  NYSE’s  current  rules  require 
firms  to  review  all  communications 
with  the  public  relating  to  their  business 
prior  to  use.  For  example,  a  registered 
representative’s  correspondence  to  a 
customer  must  be  reviewed  prior  to 
being  sent,  and  all  incoming 
correspondence  must  be  reviewed  by 
the  firm  before  it  is  given  to  the 
representative.  Under  the  NYSE’s 
proposal,  prior  review  of  all  outgoing 
correspondence  and  review  of  all 
incoming  corrrespondence  would  no 
longer  be  required.  Instead,  firms  would 
be  ^owed  flexibility  in  developing 
procedures  for  review  of  such 
correspondence  tailored  to  the  nature 
and  size  of  a  firm’  busineess  and 
customers.  Other  communications  with 
the  public,  such  as  advertisements,  sales 
literature,  and  research  reports,  loud 
continue  to  be  subject  to  prior  approval. 

The  NYSE’s  proposal  would  require 
firms  to  develop  written  procedures  for 
review  of  communications  with  the 
public  that  are  designed  to  provide 
reasonable  supervision  of  each 
registered  representative.  In  addition, 
any  firm  that  does  not  conduct  pre-use 
review  of  correspondence  (whether 
electronic  or  manual)  would  be  required 
to  regularly  educate  and  train 
employees  about  the  organization’s 
policies  and  procedures  governing 
review  of  communications,  document 
such  education  and  training,  and 
conduct  surveillance  to  ensure 
compliance  with  such  procedures. 

The  proposed  rule  change  filed  by  the 
NYSE  responds  to  the  SEC’s  request  to 


*  Id.,  note  5. 

*  See  securitie*  Exchange  Act  Release  No.  37941 
(November  13, 1996),  61  FR  58919  (November  19, 
1996)  (File  No.  SR-NYSE-96-26)  (soliciting 
comment  on  the  NYSE's  proposed  rule  change). 


adapt  supervision  rules  to  accommodate 
the  use  of  electronic  communications. 
The  proposed  amendments  to  NASD 
rules  governing  supervision  of 
correspondence  similarly  would 
respond  to  this  request  and  would 
provide  firms  with  flexibility  in 
developing  reasonable  procedures  for 
the  review  of  correspondence.  The 
NASD’s  proposed  approach  is  designed 
to  be  consistent  with  the  one  proposed 
by  the  NYSE  and  thereby  help  to  ensure 
a  coordinated  regulatory  firamework  for 
supervision  of  manual  and  electronic 
correspondence. 

Supervision  of  Registered 
Representatives.  NASD  Rule  3010(d)(1), 
as  revised  to  reflect  comments  received 
and  recommendations  from  the  NASD’s 
Membership  Committee,  ^  provides, 
among  other  things,  that  a  firm  must 
establish  procedures  for  the  review  by  a 
registered  principal  of  each  registered 
representative’s  outgoing  and  incoming 
manual  and  electronic  correspondence 
with  the  public  relating  to  the  member’s 
investment  banking  or  securities 
business.  The  procedures  must  be 
designed  to  provide  reasonable 
supervision  of  each  registered 
representative,  must  be  described  in  the 
film’s  written  supervisory  procedures, 
and  implementation  and  execution  of 
these  procedures  must  be  clearly 
evidenced.  In  developing  these 
procedures,  members  should  specify, 
among  other  things,  what  types  of 
correspondence  will  be  pre-  or  post- 
reviewed;  where  the  reviews  will  be 
conducted;  the  position  and 
qualifications  of  persons  who  will 
conduct  the  reviews;  the  fi^quency  of 
reviews;  the  natiue  of  type  of  review  to 
be  conducted;  and  how  tibe  reviews  will 
be  documented. 

Under  the  proposal ,  review  of  each 
item  of  correspondence  no  longer  will 
be  required.  Instead,  firms  could  use 
reasonable  sampling  techniques,  such  as 
random  spot-checking  of  e-mail  logs.  In 
order  for  this  method  to  be  effective, 
NASD  Regulation  expects  that  members 
should  require  review  of  some  portion 
of  the  electronic  mail  sent  and  received 
by  each  registered  representative,  with 
special  emphasis  on  messags  delivered 
to  or  received  from  ciistomers  of  the 
members. 

In  addition,  while  written  approval  of 
correspondence  no  longer  wo^d  be 
mandated,  firms  should  specify  the 
means  for  evidencing  review.  For 
example,  firms  could  electronically 
review  e-mail  correspondence  relating 


'  For  a  discussion  of  comment  received  on  tlie 
proposed  clianges  and  the  recommendations  of 
NA^’s  Membmship  Committee,  see  infra  notes  9- 
20  and  accompanying  test. 


to  the  firm’s  investment  banking  or 
securities  business  and  could 
electronically  record  evidence  of  the 
review. 

Procedures  for  Review  of 
Correspondence:  As  revised  to  reflect 
comments  received  and 
recommendations  from  the  NASD’s 
Membership  Committee,  NASD  Rule 
3010(d)(2)  would  require  each  member 
to  develop  written  procedures  for 
review  of  incoming  and  outgoing 
correspondence  with  the  public  relating 
to  its  investment  banking  or  securities 
business  tailored  to  its  structure  and  the 
nature  and  size  of  its  business  and 
customer  base.  In  developing 
supervisory  procedures  for  ^e  review  of 
correspondence  with  the  public, 
members  should  consider  the  following 
suggestions.  For  example,  members 
should  determine  whether  it  is  more 
appropriate  to  implement  vmiform 
procedures  or  procedures  tailored  to 
specific  functions,  offices  or  locations, 
individuals,  groups  of  persons,  or 
specific  registration  categories.  In  this 
regard,  members  may  consider  such 
factors  as  the  number,  size  and  location 
of  offices;  the  volume  of 
communications  overall  and  in  specific 
areas  of  the  organization;  the  types  of 
activities  conducted  by  registered 
representatives  and  odher  applicable 
persons;  the  nature  €md  extent  of 
training  provided;  the  complaint  and 
overall  disciplinary  record,  if  any,  of 
registered  representatives  and  other 
applicable  persons  (with  particular 
emphasis  on  complaints  regarding 
written  or  oral  communications  with 
clients);  and  the  overall  experience 
levels  of  registered  representatives  and 
other  applicable  persons  using 
communications  media. 

In  addition,  reasonable  procedures  in 
some  cases  might  require  review  of  all 
correspondence  of  particular 
individuals.  The  supervisory  system 
should  provide  specific  processes  for 
the  receipt  and  handling  of  incoming 
checks  and  customer  complaints  as  well 
as  standards  for  correspondence 
indicating  permitted  and  prohibited 
activities  and  any  restrictions  imposed 
by  the  member  upon  such 
correspondence.  The  procedures  also 
should  address  communications  with 
customers  firom  outside  of  the 
workplace. 

While  the  proposed  rule  does  not 
require  review  of  all  correspondence, 
any  member  that  does  not  conduct 
electronic  or  manual  pre-use  review  of 
each  item  of  correspondence  will  be 
required  to:  regularly  educate  and  train 
its  associated  persons  as  to  the  firm’s 
procediues  governing  review  of 
correspondence;  docniment  such 
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education  and  training;  and  monitor  to 
ensure  implementation  and  compliance 
with  such  procedures.  This  provision  is 
*  a  departiure  from  the  NASD’s  current 
rule,  which  requires  members  to  review 
and  endorse  in  writing  all 
correspondence,  but  allows  such  review 
and  endorsement  to  occur  after  use. 
However,  the  NASD’s  proposed  rule  is 
consistent  with  the  rule  proposed  by  the 
NYSE.  Also,  the  NASD’s  proposed  rule 
provides  sufficient  flexibility  such  that 
1  members  that  do  not  wish  to  conduct 
prior  review  of  correspondence  have  the 
option  of  conducting  education  and 
training  as  to  the  firm’s  procedures 
instead.  Accordingly,  the  proposed  rule 
would  create  a  “default”  standard  that 
is  more  stringent  than  the  current  rule 
in  requiring  pre-use  review.  The  Notice 
to  Members  announcing  adoption  of  this 
rule  will  provide  guidance  to  members 
on  how  the  education  and  training 
provisions  should  be  implemented. 

Firms  may  incorporate  the  required 
education  and  training  on 
correspondence  procedures  into  their 
Continuing  Education  Firm  Element 
training  program.^  However,  education 
and  training  must  be  timely  and  must 
apply  to  all  appropriate  employees, 
including  employees  who  may  not  be 
included  imder  the  Continuing 
Education  requirements. 

Retention  of  Correspondence:  Under 
amended  NASD  Rule  3010(D)(3),  each 
[■  member  must  retain  correspondence  in 
.  accordance  with  amended  NASD  Rule 
3110.  NASD  Rule  3010(d)(3)  also 
requires  that  the  names  of  the  persons 
who  prep€ired  and  reviewed 
'I  correspondence  must  be  ascertainable 
from  the  retained  records  and  the 
records  must  be  made  available  to  the 
NASD  upon  request. 

Books  and  Records:  NASD  Rule 
f  3110(a)  has  been  amended  to  recognize 
'  that  records  must  be  made  and 
preserved  as  prescribed  by  all 
1  applicable  rules,  regulations  and  NASD 
^  rules  and  with  Rule  17a-3  under  the 
[■  Act.  The  record  keeping  format, 

'  medium,  and  retention  period  must 
i;  comply  with  Rule  17a— 4  imder  the  Act.® 

2.  Statutory  Basis 
NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
i  the  provisions  of  Section  15A(b)(6)  of 
the  Act,'®  which  requires,  among  other 
things,  that  the  Association’s  rules  be 


■  See  NASD  Rule  1120,  “Continuing  Education 
Requirements.” 

*  The  SEC  recently  proposed  for  comment 
amendments  to  its  broker/dealer  books  and  records 
rules.  See  Securities  Exchange  Act  Release  No. 
37850  (October  22, 1996),  61  FR  55593  (October  28, 
1996)  (File  No.  S7-27-96). 

>»15  U.S.C.  78o-3(b)(6). 


designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest  and  not 
be  designed  to  permit  unfair 
discrimination  between  brokers  or 
dealers.  The  NASD  believes  that 
allowing  broker/dealer  firms  to  use  new 
technology  and  new  means  of 
communication,  such  as  e-mail  and  the 
Internet,  while  still  providing  for 
appropriate  supervision  and  review, 
will  further  these  requirements. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ffie  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  96-82  (December  1996) 

(‘‘NTM  96-82”).  The  comment  period 
closed  on  January  30, 1997.  Nineteen 
comment  letters  were  filed  on  the 
proposed  rule." 


NASD  R^ulation  received  the  following 
comment  letters:  (1)  Letter  from  Brian  C 
Underwood,  A.G.  Edwards  &  Sons,  Inc.,  to  Joan 
Conley,  NASD  Regulation,  dated  January  28, 1997 
(“A.G.  Edwards”);  (2)  Letter  from  Rockell  Metcalf, 
American  Express  Financial  Advisors  Inc.,  to  Joan 
Conley,  NASD  Regulation,  dated  January  30, 1997 
(“AEFA”);  (3)  Letter  from  Neal  E.  Nakaf^, 
Associated  Securities  Corp.,  to  Joan  Conley,  NASD 
Regulation,  dated  January  20, 1997  (“Associated 
Securities”);  (4)  Letter  from  Rita  Adler,  CoreStates 
Securities  Corp.,  to  Joan  Conley,  NASD  Regulation, 
dated  January  30, 1997  (“CSC”);  (5)  Letter  from 
Brad  Sutherland,  D.A.  Davidson  &  Co.,  to  Joan 
Conley,  NASD  Regulation,  dated  January  11, 1997 
(“D.A.  Davidson”);  (6)  Letter  (e-mail  message)  from 
David  Fry  dated  January  3, 1997  (“David  Fry”);  (7) 
Letter  from  R.  Gerald  Baker,  Everen  Securities,  to 
Joan  Conley,  NASD  Regulation,  dated  January  30, 
1997  (“Everen”);  (8)  Letter  from  Michael  L. 
Michael,  Fidelity  Investments,  to  Joan  Conley, 
NASD  Regulation,  dated  January  29, 1997 
(“Fidelity”);  (9)  Letter  from  Adam  N.  Antoniades, 
First  Allied  Securities  Inc.,  to  Joan  Conley,  NASD 
Regulation,  dated  January  29, 1997  (“First  Allied”); 
(10)  Letter  from  Alexander  C  Gavis,  Investment 
Company  Institute,  to  Joan  Conley,  NASD 
Regulation,  dated  January  30, 1997  (“IQ”);  (11) 
Letter  from  Thomas  P.  Koutris,  John  Hancock 
Mutual  Life  Insurance  Co.,  to  Joan  Conley,  NASD 
Regulation,  dated  January  31, 1997  (“J<dm 
Hancock”);  (12)  L^er  from  Kenneth  S.  Spirer, 
Merrill  Lynch,  to  Joan  Conley,  NASD  Reflation, 
dated  January  27, 1997  (“Merrill  Lynch”);  (13) 
Letter  from  Michael  L.  Kerley,  MML  Investors 
Services,  Inc.,  to  Joan  Conley,  NASD  Regulation, 
dated  January  27, 1997  (“MML”);  (14)  Letter  from 
Peter  J.  Bemota  to  Joan  Conley,  NASD  Regulation, 
dated  January  22, 1997  (“Peter  J.  Bmnota”);  (15) 
Letter  from  George  P.  Miller,  PSA  The  Bond  Market 


The  comments  filed  on  the  proposed 
rules  were  overwhelmingly  positive. 

The  commenters  praised  NASD 
Regulation  for  proposing  rule 
amendments  that  will  allow  each  firm 
the  flexibility  to  develop  procedures  for 
the  review  of  correspondence  tailored  to 
the  nature  and  size  of  its  business  and 
customers.  The  commenters  also 
commended  NASD  Regulation  for  ~ 
harmonizing  its  supervision 
requirements  with  those  of  the  NYSE. 
Commenters  did,  however,  make  some 
suggestions  about  how  the  rule  could  be 
clarified  or  amended. 

Correspondence  with  the  public: 
NASD’s  current  supervision  rule 
requires  firms  to  establish  procedures 
for  the  review  of  all  of  its  registered 
representatives’  correspondence 
pertaining  to  the  solicitation  or 
execution  of  any  securities  transactions. 
The  rule  proposed  in  NTM  96-82  would 
require  the  review  of  registered 
representatives’  correspondence  relating 
to  the  business  of  the  member. 

NASD  Regulation  received  12 
comments  on  this  change.'^  Many  of  the 
conunenters  requested  a  clarification 
that  only  correspondence  with  the 
public  must  be  reviewed.  Otherwise, 
they  stated,  the  rule  could  be  construed 
to  apply  to  internal  communications  or 
to  correspondence  between  members 
and  third  parties  other  than  customers. 
Also,  this  would  conform  the  rule  to  the 
intention  stated  in  the  text  of  NTM  96- 
82.  This  clarification  has  been  made  by 
adding  the  words  “with  the  public”  to 
paragraphs  3010  (d)(1)  and  (d)(2). 

Tmee  commenters  believe  die  rule 
change  is  overly  expansive, 
burdensome,  and  unjustified.'®  They 
urge  NASD  Regulation  to  retain  the 
language  in  the  current  rule. 
Notwit^tanding  these  comments. 


Trade  Association,  to  Joan  Conley,  NASD 
Regulation,  dated  January  24, 1997  (requesting  an 
extension  of  time  to  file  comments);  (16)  Letter  from 
William  P.  Hayes  and  R.  May  Lee,  PSA  The  Bond 
Market  Trade  Association,  to  Joan  Conley,  NASD 
Regulation,  dated  February  7, 1997  (“PSA”);  (17) 
Letter  from  Stephen  Putnam,  Robert  Thomas 
Securities,  to  R.  Qaik  Hooper,  NASD  Regulation, 
dated  January  9, 1997  (“Robert  Thomas 
Securities”);  (18)  Letter  from  Kenneth  S.  Spirer,  R. 
Gerald  Baker,  C.  Evan  Stewart,  and  Robert  C  Errico, 
Securities  Industry  Association,  to  Joan  Conley, 
NASD  Regulation,  dated  F^ruary  7, 1997  (“SIA”); 
and  (19)  Letter  from  Hetuy  H.  Hopkins  and  David 
Roscum,  T.  Rowe  Price,  to  Joan  Conley,  NASD 
R^ulation,  dated  February  11, 1997  (“T.  Rowe 
Price”). 

Copies  of  the  Comment  Letter  received  by  NASD 
Regulation  in  response  to  NTM  96-82  are  available 
for  inspection  and  copying  at  NASD  Regulation  or 
at  the  Commission’s  Public  Reference  Room. 

See  letters  from  A.G.  Edwards,  AEFA, 
Associated  Securities,  D.A.  Davidson,  Everen, 
Fidelity,  IQ,  John  Hancock,  MML,  Peter  J.  Bemota, 
PSA,  and  T.  Rowe  Price. 

See  letters  from  John  Hancock,  MML,  and  T. 
Rowe  Price. 
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NASD  Regulation  has  determined  to 
retain  the  language  as  proposed,  for 
several  reasons.  First,  conforming  the 
rule  language  to  the  language  in  the 
NYSE  ri^e  will  help  to  ensure  a 
coordinated  regulatory  approach  to  the 
supervision  of  correspondence.  Second, 
the  amended  language  is  consistent  with 
language  in  SEC  Rule  17a— 4,  which 
requires  a  hroker/dealer  to  preserve 
records  of  all  communications  relating 
to  its  business.  Also,  limiting  the  review 
requirement  to  correspondence 
pertaining  to  securities  transactions  may 
be  too  narrow  to  capture  information 
important  to  an  effective  supervision 
program.  Finally,  limiting  the  review 
requirement  to  correspondence  with  the 
public,  as  described  above,  will 
significantly  address  the  concerns  raised 
by  these  commenters. 

One  commenter  asked  if  certain 
electronic  communications,  depending 
on  their  content,  could  be  treated  as  oral 
“conversations”  rather  than 
correspondence,  such  that  the  content 
requirements  of  the  NASD’s  advertising 
rules  would  apply,  rather  than  the 
supervision  and  record  retention 
rules.'^  In  response,  NASD  Regulation 
notes  that  the  SEC  in  its  recent  release 
on  Reporting  Requirements  for  Brokers 
or  Dealers  under  the  Act  on  record 
retention  requirements  applicable  to 
electronic  conummications,^^  has 
stated: 

for  record  retention  purposes  under  Rule  17a- 
4.  the  content  of  the  electronic 
communication  is  determinative,  and 
therefore  broker-dealers  must  retain  those  e- 
mail  and  Internet  communications  (including 
inter-office  communications)  which  relate  to 
the  broker-dealer’s  “business  as  such.” 

Similarly,  the  proposed  rule  focuses  on 
the  content  of  electronic  (and  manual) 
correspondence  by  requiring  each 
member  to  develop  supervisory 
procedures  for  the  review  of  written  and 
electronic  correspondence  with  the 
public  relating  to  its  investment  banking 
or  securities  business.  This  obligation  to 
review  correspondence  is  not  obviated 
by  a  firm’s  deification  of  e-mail 
correspondence  as  equivalent  to  an  oral 
“conversation.” 

Incoming  correspondence:  Three 
commenters  discu^d  the  proposed 
requirement  that  both  incoming  and 
outgoing  correspondence  must  be 
reviewed.'^  One  commenter  asked 
NASD  Regulation  to  clarify  that 
incoming  correspondence  would  be 


**  See  letter  from  A.G.  Edwards. 

**  See  Securities  Exchange  Act  Release  No.  38245 
(February  5, 1997),  62  FR  6469  (February  12, 1997) 
(File  No.  S7-21-93). 

**See  letters  from  AEFA,  John  Hancock,  and 
MML. 


subject  to  review.^^  NASD  Regulation 
has  made  this  clarification  by  adding 
the  words  “incoming  and  outgoing”  to 
paragraphs  3010  (d)(1)  and  (d)(2). 

Two  of  the  commenters  are  insurance- 
affiliated  broker/dealers.^^  They  stated 
that  it  would  be  extremely  difficult  for 
an  insurance-affiliated  broker/dealer  to 
comply  with  the  requirement  to  review 
incoming  correspondence.  Most  of  their 
registered  representatives  are  primarily 
life  insurance  salespersons  who  conduct 
business  in  non-branch  locations  [e.g., 
in  their  homes  or  at  insurance  company 
offices).  Also,  virtually  all 
correspondence  is  addressed  to  the 
insurance  company  or  to  the  agents 
personally,  and  most  correspondence 
pertains  to  the  life  insurance  business. 
Both  because  of  the  location  where 
these  agents/registered  representatives 
conduct  business  and  because  most  of 
their  correspondence  is  addressed  to  a 
non-broker/dealer  entity,  these 
commenters  maintain  that  it  would  be 
improper,  illegal,  and^  impossible  for  a 
principal  to  open  and  review  it. 

NASD  Regmation  has  determined  to 
amend  the  ^e  as  proposed  in  NTM  96- 
82  explicitly  to  require  the  review  of 
incoming  correspondence.  The 
proposed  rule  provides  a  firm  with 
flexibility  to  develop  procedures  for  the 
review  of  correspondence  tailored  to  its 
structure  and  the  nature  of  its  business. 
Also,  the  proposed  changes  lessen  the 
regulatory  biuden  by  eliminating  the 
requirement  to  review  and  endorse  each 
piece  of  correspondence.  Supervisory 
review  of  incoming  correspondence  in 
many  circumstances  may  be  particularly 
valuable  in  detecting  potenti^  problems 
with  a  registered  representative’s 
conduct  or  a  customer  complaint.  NASD 
Regulation  believes  that  a  review  of 
incoming  correspondence  is  a  valuable 
method  for  early  detection  of  problems 
and  believes  that  rule  provides 
insurance-affiliated  members  with  the 
needed  flexibility  to  devise  appropriate 
procedures  for  reviewing 
correspondence.  Therefore,  the 
proposed  language  has  been  retained. 

Education  and  training:  Four 
commenters  addressed  thi.s  provision  of 
the  proposed  rule.'®  Two  of  the 
commenters  requested  that  firms  be 
allowed  flexibility  in  developing 
appropriate  education  and  training  as  to 
the  firm’s  procedures  governing 
correspondence.^®  Since  the  rule 
already  allows  this  flexibility  by 
permitting  firms  to  develop  procedures 


See  letter  from  )olm  Hancock. 

See  letters  from  John  Hancock  and  MML. 

**  See  letters  from  D.A.  Davidson,  First  Allied, 
la,  and  John  Hancock. 

^  See  letters  from  First  Allied  and  John  Hancock. 


tailored  to  the  nature  and  size  of  their 
business  and  customers,  NASD 
Regulation  does  not  believe  an 
amendment  is  necessary  to  respond  to 
this  conunent. 

In  response  to  a  request  fium  one 
commenter the  staff  wishes  to  clarify 
that  a  member  may  fulfill  its  education 
and  training  requirements  in 
conjimction  with  compliance  with 
NASD  Continuing  Education 
requirements.  This  is  consistent  with 
the  position  the  NYSE  has  taken  on  this 
issue,  as  stated  in  its  draft  Information 
Memo,  submitted  in  conjimction  with 
the  NYSE’s  proposal.22 

Finally,  at  its  meeting  on  February  19, 
1997,  the  NASD’s  Membership 
Committee  discussed  the  proposed  rule, 
the  comments  that  have  bran  received 
on  the  proposal,  and  the  changes  the 
staff  proposed  to  make  to  respond  to  the 
comments.  The  NASD’s  Membership 
Committee  was  supportive  of  all  of  the 
changes  the  staff  recommended. 
However,  the  NASD’s  Membership 
CUimmittee  asked  staff  to  also  consider 
revising  the  proposed  rule  to  require 
members  to  supervise  and  review  only 
correspondence  relating  to  their 
investment  banking  or  securities 
business  instead  of  correspondence 
relating  to  their  business.  NASD’s 
Membership  Committee  members  stated 
that  member  firms  may  conduct  a 
business  in  capacities  other  than  as 
broker/dealers  and  suggested  that 
language  be  added  to  clarify  the  rule  so 
that  it  could  not  be  interpreted  to  apply 
to  areas  beyond  the  securities  business 
of  the  member.  Although  this  is  a  minor 
department  firom  the  NYSE  rule,  which 
requires  members  to  review 
communications  relating  to  the  firm’s 
business,  NASD  Regulation  has  limited 
application  of  the  rule  to 
correspondence  related  to  the  securities 
or  investment  banking  business  of  a 
member. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 


See  letter  from  IQ. 
“  See  supra  note  4. 
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B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-24  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-11454  Filed  5-23-97;  8:45  ami 
BILUNQ  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  in  compliance  with 
PL.  104-13  effective  October  1, 1995, 
The  Paperwork  Reduction  Act  of  1995. 

1.  Childhood  Disability  Evaluation — 
0960-0568.  The  information  collected 
on  form  SSA-538  is  used  by  SSA  and 
the  State  Disability  Determination 
Services  (DDS)  to  record  medical  and 
functional  findings  concerning  the 
severity  of  impairments  of  children 
claiming  SSA  benefits  based  on 
disability.  The  form  is  used  for  initial 
determinations  of  eligibility,  in  appeals 
and  in  initial  continuing  disability 
reviews.  The  respondents  are  State  DDS 
offices. 


^  17  CFR  200.30-3(aKl2). 


Number  of  Responses:  1,066,000. 

Frequency  of  Response:  1. 

Average  Rumen  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  355,333 
hours. 

2.  Statement  for  Self-Employment 
Income — 0960-0046.  The  information 
collected  on  form  SSA-766  is  needed  to 
determine  quarters  of  coverage  for 
eligibility  to  Social  Security  benefits. 

The  information  will  be  used  to 
expedite  the  payment  of  benefits  to  an 
inffividual  who  is  self-employed  and 
who  is  establishing  insured  status  in  the 
current  year.  The  respondents  are  self- 
employed  applicants  for  Social  Security 
benefits. 

Number  of  Respondents:  5,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  417  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCF  AM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd.,  1— A— 21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
acciuacy  of  the  agency’s  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  pack^es,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4li^  or  write  to  him  at  the  address 
listed  above. 

Dated:  April  24, 1997. 

Nicholas  E.  Tagliareni, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  97-11242  Filed  4-30-97;  8:45  am) 
BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995 


(U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collections  of  information 
was  publish^  dh  February  11, 1997  [62 
FR  6301-6302]. 

DATES:  Comments  must  be  submitted  on 
or  before  June  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  IX^.  20590, 
(202)  366-4387. 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Form  298-C  Report  of  Financial 
and  Operating  Statistics  for  Small 
Aircraft  Operators. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

OMB  Control  Number:  2138-0009. 

Affected  Public:  Small  certificated 
and  commuter  air  carriers. 

Abstract:  Small  certificated  air 
carriers  (operate  aircraft  with  60  seats  or 
less  or  with  18,000  pounds  of  payload 
capacity  of  less)  must  file  the  following 
five  quarterly  schedules:  A-1  Report  of 
Flight  and  Traffic  Statistics  in 
Scheduled  Passenger  Operations;  E-1 
Report  of  Nonsch^uled  Passenger 
Enplanements  by  Small  Certificated  Air 
Carriers;  F-1  Report  of  Financial  Data; 
F-2  Report  of  Aircraft  Operating 
Expenses  and  Related  Statistics;  and 
T-1  Report  of  Revenue  Traffic  by  On- 
Line  Origin  and  Destination.  Commuter 
air  carriers  must  file  the  following  three 
quarterly  schedules:  A-1  Report  of 
Flight  and  Traffic  Statistics  in 
Scheduled  Passenger  Operations;  F-1 
Report  of  Financicd  Data  ;  and  T-1 
Report  of  Revenue  Traffic  by  On-Line 
Origin  and  Destination. 

Estimated  Annual  Burden:  5,000 
hours. 

Number  of  Respondents:  100. 

Need:  Program  Uses  of  Form  298-C 
Data. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington.  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
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necessaiy  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  bxirden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  teahniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  E)C,  on  April  29, 
1997. 

Vanester  M.  Williams, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc.  97-11480  Filed  5-1-97;  8:45  ami 
SaUNG  CODE  4aio-e2-p 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  April  18, 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Filing  Date:  4-17-97 
Docket  Number:  OST-97-2360 
Description:  International  Air  Transport 
A^ociation,  David  M.  O’Connor, 
Director,  External  Relations — U.S., 
1001  Pennsylvania  Ave.,  NW.,  #285, 
Washington,  DC  20004 
Telex  PTC3  Mail  Vote  867  Osaka- 
Cheongu  feres  rl-9 
Intended  effective  date:  April  29, 1997 
r-1— 043d  r-5— 076LL 
r-2— 053d  i^-6— 081tt 
r-3— 063d  r-7— 090kk 
r-4— 063dd  r-8— 092hh 
1^9— 092t 
Paulette  V.  Twine, 

Chief,  Documentary  Services. 

[FR  Doc.  97-11435  Filed  5-1-97;  8:45  ami 
BHJJNQ  CODE  4eiO-e2-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
RIed  During  the  Week  of  April  25, 
1997. 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2370. 

Date  Filed:  April  21, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 


CAC/Reso/187  dated  April  14, 1997 
Expedited  Cargo  Agency  Resolutions 
rl-3 

Intended  effective  date:  Jime  1, 1997 
r-l— 801r 
r-2— 813 
r-3— 813e 
Paulette  V.  Twine, 

Chief  Documentary  Services. 

[FR  Doc.  97-11482  Filed  5-1-97;  8:45  ami 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  April  25, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procediual  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause,  a  tentative 
order,  or  in  appropriate  cases  a  final 
order  without  further  proceedings. 

Docket  Number:  OST-97-2372 
Date  Filed:  April  22, 1997 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  20, 1997  ^ 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to 
authorize  it  to  provide  schediiled 
foreign  air  transportation  fiom  a  point 
or  points  in  the  United  States  via 
intermediate  points  to  Arica, 
Antofagasta,  and  Santiago,  Chile,  and 
beyond;  and 

Requests  destination  and  allocation  of 
seven  (7)  U.S.-Chile  finquencies 
available  for  U.S.-Chile  combination 
services,  for  a  term  of  five  (5)  years. 
Paulette  V.  Twine, 

Chief,  Documentary  Services. 

[FR  Doc.  97-11481  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  4eiO-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Type  Certification  Procedures  for 
Changed  Products 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability  for  public 
comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  the  proposed  advisory  circiilar  (AC), 
Advisory  Material  for  the  Evaluation  of 
the  Certification  Basis  of  Changed 
Aeronautical  Products,  pertaining  to  the 
type  certification  procedures  for 
changed  products.  Elsewhere  in  this 
edition  of  the  Federal  Register,  the  FAA 
has  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM),  Type  Certification 
Procedures  for  Changed  F*roducts, 
which  would  revise  certain  sections  in 
part  21  of  Title  14  of  the  Code  of  Federal 
Regrilations.  This  proposed  AC  provides 
guidance  for  determining  compliance 
with  tho^  proposed  sections. 

DATES:  Comments  must  be  identified  by 
the  name  of  the  AC  and  be  received  on 
or  before  September  2, 1997. 

ADDRESSES:  Send  all  comments  on  this 
proposed  AC  to:  Certification 
Procedures  Branch,  AIR-110,  Aircraft 
Engineering  Division,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
deliver  comments  to  room  815  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyle 
C.  Davis,  Certification  Procedures 
Branch  (AIR-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Wiishington,  DC  20591, 
telephone  (202)  267-9588. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  received  on  the 
proposed  AC  may  be  examined,  before 
and  after  the  comment  closing  date,  in 
Room  815,  FAA  Headquarters  Building 
(FOB— lOA),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  weekdays, 
except  Federd  holidays,  between  8:30 
a.m.  and  4:30  p.m.  By  separate  notice, 
in  this  edition  of  the  Federal  Register, 
the  FAA  is  also  inviting  interested 
persons  to  comment  on  the  notice  of 
proposed  rulemaking.  The  FAA  will 
consider  comments  fiom  this  notice  and 
comments  received  on  the  notice  of 
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proposed  rulemaking  in  deciding  the 
nature  of  final  action  on  each. 

Background 

New  procediiral  regulations  are  being 
proposed  in  a  Notice  of  Proposed 
Rulemaking,  Type  Certification 
Procedines  for  Ch£mged  Products,  as  a 
result  of  a  trend  towards  fewer  products 
that  are  of  such  significantly  new  design 
that  a  new  type  certificate  is  required. 
This  proposal  would  require  the  starting 
point  for  determining  the  certification 
basis  for  an  amended  or  supplemental 
type  certificate  to  be  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change,  rather  than  those  regulations 
incorporated  by  reference  in  the  type 
certificate.  Exceptions  would  be 
provided  to  permit  the  applicant,  under 
certain  conditions,  to  comply  with 
previous  amendments  to  those 
regulations. 

Advisory  Circular 

This  AC  provides  guidance  for  the 
applicant  to  comply  with  the 
regulations  proposed  in  the  Notice  of 
Proposed  Rulemaking,  Type 
Certification  Procedures  for  Changed 
Products. 

Proposed  §21.101(bK3):  Determining 
Whether  Compliance  Would  Not 
Materially  Contribute  to  the  Level  of 
Safety  of  the  Changed  Product  or 
Would  Be  Impractical 

Proposed  §  21.101(b)(3)  states  that  an 
applicant’s  changed  product  may  he 
shown  to  comply  with  an  earlier 
amendment  to  a  regrilation  in  effect  on 
the  date  of  the  application  for  the 
change,  if  compliance  with  that  later 
regulation  would  not  materially 
contribute  to  the  level  of  safety  of  the 
changed  product  or  would  be 
inmractii^. 

Parts  of  the  associated  NPRM 
published  in  this  edition  of  the  Federal 
Register,  and  parts  of  this  proposed  AC, 
resulted  from  a  recommendation  from 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  Appendix  2  of  this 
proposed  AC  contains  a  “safety 
benefit — ^resource  evaluation  guide,” 
which  was  recommended  by  the  ARAC. 
As  explained  in  the  introduction  to 
Appendix  2,  the  FAA  has  declined  to 
include  the  safety  benefit — ^resource 
evaluation  guide  as  a  means  of 
compliance  with  proposed 
§  21.101(b)(3).  However,  the  ARAC- 
recommended  guide  does  describe  some 
of  the  issues  that  should  be  considered 
in  making  a  case  about  complying  with 
the  later  regulations  under  proposed 
§  21.101(b)(3).  Thus,  it  is  being 
proposed  for  inclusion  for  information 
purposes.  An  applicant  seeking 


approval  of  a  changed  aeronautical 
product  can  review  this  guidemce  prior 
to  developing  an  argument  that 
compliance  with  a  regulation  in  effect  at 
the  date  of  the  application  for  the 
change  would  be  impractical.  In  using  a 
similar  guide,  an  applicant  would  have 
to  demonstrate  how  his  charts,  values, 
and  graphs  demonstrate  compliance 
with  the  proposed  section. 

For  the  procedure  in  Appendix  2,  the 
points  on  the  charts  represent  the  mean 
derived  from  the  experience  of  a 
number  of  engineers  who  have  been 
involved  in  certification  programs.  The 
numbers  on  the  charts  were  adjusted  to 
reflect  a  review  of  several  alternations  of 
air  carrier  transport  category  airplanes, 
with  respect  to  the  revision  of  part  25. 

Issued  in  Washington,  DC,  on  April  22, 
1997. 

Ava  L.  Mims, 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  97-11206  Filed  5-1-97;  8:45  am] 
BILLING  CODE  4»I0-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approvai  of  Noise  Compatibility 
Program;  Boise  Air  Terminal,  Boise,  ID 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Airport 
Director  of  the  Boise  Air  Terminal  under 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and  non- 
Federal  responsibilities  in  Senate  Report 
No.  96-52  (1980).  On  September  18, 
1996,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Airport  Director  under  Part  150  were  in 
compliance  with.applicable 
requirements.  On  Marcy  17, 1997,  the 
Associate  Administrator  for  Airports 
approved  the  Boise  Air  Terminal  noise 
compatibility  program.  Twenty  of  the 
twenty-three  program  measures  were 
approved.  Two  were  disapproved  for 
purposes  of  Part  150  because  they 
permit  continued  noncompatible 
development  in  an  established  noise 
contour,  even  though  they  are  at  lower 
densities.  One  measure  was  partially 
approved  because  it  contains  a  zoning 
segment  that  is  not  related  to  reducing 
or  preventing  noncompatible  land  uses. 


EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Boise  Air 
Termini  noise  compatibility  program  is 
March  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mo'intain 
Region;  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  SW.,  Renton, 
Washington,  98055-4056.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Boise  Air 
Terminal,  effective  March  17, 1997. 
Under  Section  104(a)  of  the  Aviation. 
Safety  €md  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Act”),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  governmental  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  for  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measiues  are  reasonably 
consistent  Mrith  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 
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d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
s^ety,  adversely  aSecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  imder  Federal, 
state,  or  loc^  law. 

Approval  does  not  by  itself  constitute 
an  FAA  implementing  action.  A  request 
for  Federal  action  or  approval  to 
implement  specific  noise  compatibility 
measures  may  be  required,  and  an  FAA 
decision  on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  fiom  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Seattle,  Wikshington. 

The  City  of  Boise  submitted  to  the 
FAA  the  noise  exposiue  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  the  Boise 
Air  Terminal.  The  Boise  Air  Terminal 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  September 
18, 1996.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  September  26, 1996. 

The  Boise  Air  Terminal  noise 
compatibility  program  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phasic  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  September  18, 1996,  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  fo  such 
pr»aam. 

Ine  submitted  program  contained  23 
proposed  actions  for  noise  mitigation  on 


and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  150 
have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effective  March  17, 1997. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  March  17, 1997.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
com{»ising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Boise  Air  Terminal. 

Issued  in  Renton,  Washington,  on  April  18, 
1997. 

Lowell  H.  Johnson, 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  97-11487  Filed  5-1-97;  8:45  am] 
BILIJNG  CODE  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  97-2382] 

Development  of  Performance 
Measures  for  the  FHWA’S  Strategic 
Plan 

AGENCY:  Federal  Highway 
Administration  (FI^A),  (DOT). 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  In  conformity  with  the 
Department  of  Transportation’s  (DOT) 
agency-wide  strategic  planning  process, 
the  FHWA  is  continuing  to  develop  its 
strategic  plan  to  guide  its  programs  and 
initiatives  to  meet  its  part  of  ffie 
Department’s  strategic  goals  and 
objectives.  The  FHWA  strategic  plan 
will  establish  the  framework,  go^s,  and 
measures  of  progress  in  meeting  its 
goals  in  fiscal  year  (FY)  1998  tl^ugh 
FY  2003.  The  FHWA  has  developed 
vision,  mission,  and  strategic  goal 
statements  and  is  now  seeking  input 
and  advice  frx>m  its  partners  and 
customers  on  how  to  best  measiua  its 
progress  toward  those  goals.  The  FHWA 
strategic  plan  will  be  finalized  after  the 
next  reauthorization  bill  for  the  FHWA’s 
programs  is  enacted.  The  FHWA 
strategic  planning  process  will  also 
support  meeting  the  Department’s 
requirements  under  the  Government 
Performance  and  Results  Act  of  1993. 
Comments  are  requested  to  help  guide 
the  FHWA’s  development  of 
performance  objectives  and  indicators  to 
measiire  the  progress  toward  meeting 
the  goals  of  the  strategic  plan. 


DATES:  Written  comments  must  be 
submitted  on  or  before  July  1, 1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
to  the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PLr-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t., 

Monday  through  Friday,  except  Federal 
holidays.  Those  persons  or 
organizations  who  desire  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  B.  Petty,  HPP-20,  Office  of  Policy 
Development,  (202)366-0690,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Background 

The  FHWA  provides  national 
leadership,  expertise,  resoiuoes,  and 
information  to  ensiuo  effective  and 
efficient  investment  and  management  of 
highway  transportation  systems.  The 
agency’s  main  goals  are  to  promote 
mobility,  productivity,  safety,  human 
and  natvir^  environment,  and  national 
security.  The  FHWA  also  promotes 
innovations  in  financing,  contracting, 
partnerships,  and  technologies  to  meet 
these  goals.  The  FHWA  strategic 
planning  process  will  set-out  the  long¬ 
term  programmatic,  policy,  and 
management  goals  of  the  FHWA 
including  its  planned  accomplishments 
and  its  s^ediile  for  implementation  of 
these  goals.  Further,  consultation  with 
the  FHWA’s  customers  and  partners 
through  the  strategic  planning  process 
will  help  to  ensure  that  the  agency  is 
meeting  the  needs  and  expectations  of 
the  public. 

The  FHWA  has  direct  responsibility 
for  a  significant  number  of  highway 
transportation  programs  such  as  Federal 
lands  highways,  commercial  vehicle 
safety  and  enforcement,  research, 
technology  development,  national 
standards,  and  technical  assistance.  In 
addition,  it  also  has  a  significant  role  in 
influencing  the  strategic  development  of 
State  and  local  transportation  systems  as 
effective  and  efficient  elements  of  the 
national  transportation  system  through 
programs,  policies,  and  fimding. 

Because  of  the  FHWA’s  stewar^hip 
role  of  the  national  highway 
transportation  system,  its  strategic  goals 
and  performance  objectives  and 
indicators  reflect  initiatives  that  are  in 
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its  span  of  influence  but  beyond  its 
direct  control.  The  FHWA  strategic 
planning  process  reflects  this  broad 
scope  of  influence  and  the  performance 
objectives  and  indicators  developed 
through  this  process  will  indicate  the 
performance  of  the  highway 
transportation  system  nationwide.  It  is 
important  to  note  that  the  performance 
objectives  and  indicators  for  the  FHWA 
are  developed  to  measiue  the 
performance  of  the  entire  highway 
transportation  system  nationwide. 

These  objectives  and  indicators  are  not 
intended  or  appropriate  to  apply  to 
individual  States  or  jurisdictions. 

The  strategic  plan  is  an  integral  part 
of  the  ongoing  initiatives  in  the  FHWA 
to  improve  the  quality,  effectiveness  and 
efficiency  of  its  programs.  A  strategic 
approach  to  managing  its  program  and 
resources  is  not  new  to  the  FHWA — the 
FHWA’s  current  strategic  planning 
process  builds  on  ongoing  initiatives  in 
quality,  customer  and  partner  feedback, 
and  program  evaluation.  The  FHWA 
“Quality  Journey”  provides  the 
overarching  principles  and  hamework 
for  the  FHWA  to  create  and  support 
continuoiis  quality  improvements 
throughout  its  activities  and  strategic 
planning. 

Outreach  for  FHWA  Strategic  Planning 

As  part  of  its  overall  strategic 
planning  effort,  the  FHWA  is  engaging 
its  customers  and  partners  in  the 
development  and  definition  of 
objectives  and  indicators  of 
performance.  The  FHWA  gathered  very 
useful  information  dining  the  extensive 
outreach  conducted  last  year  in 
preparation  for  the  reauthorization  of 
the  Intemodal  Smrface  Transportation 
Efficiency  Act  of  1991  (ISTEA),  Pub.L. 
102-240, 105  Stab  1914.  This  outreach 
included  13  regional  forums  and  over 
100  focus  groups  in  approximately  40 
States  throughout  the  coimtry.  The 
information  from  these  meetings 
provided  valuable  input  for  the  FHWA’s 
current  strategic  planning  initiative.  As 
the  FHWA  moves  to  the  next  step  to 
develop  performance  objectives  and 
indicators  for  its  strategic  plan,  it  is 
pursuing  a  nvunber  of  methods  to 
consult  with  its  customers  and  pcurtners. 
These  include  adding  information  on 
the  FHWA  home  page  on  die  Internet 
(http://www.fhwa.dotgov),  as  well  as 
requesting  public  comments  through 
this  Federad  Register  notice.  In  adffition, 
the  FHWA  has  written  to  more  than  100 
customer  and  partner  groups  to 
determine  the  level  of  participation  that 
they  would  like  to  have  in  this  process. 
While  many  will  provide  written 
comments,  it  is  anticipated  that  the 
FHWA  will  also  hold  a  nmnber  of  focus 


group  meetings  on  the  various  strategic 
goals.  The  FHWA  plans  to  hold  these 
focus  group  meetings  between  late  April 
and  June  of  this  year. 

The  FHWA’S  Vision,  Mission,  and 
Strategic  Goals 

In  1996,  the  FHWA  took  the  initial 
steps  for  this  strategic  plan  and 
approved  its  ciurent  Vision  and  Mission 
statements.  Strategic  Goals  and 
Preamble.  All  of  these  were  bcised  on  the 
1994  DOT  strategic  plan,  the 
reauthorization  outreach  process,  and 
the  previous  strategic  planning  efforts. 
The  following  are  the  first  elements  of 
the  FY  1998  to  FY  2003  strategic  plan 
for  the  FHWA: 

Preamble 

As  a  visionary  and  vigilant  Federal 
Agency  committed  to  fair  and  equitable 
treatment,  the  Federal  Highway 
Administration  will  focus  our 
investment  of  human,  financial,  and 
technological  resources  to  make  this 
Vision  a  reality  and  to  undertake  this 
Mission  to  meet  the  transportation 
challenges  of  today  and  tomorrow. 

Vision 

Create  the  best  transportation  system 
in  the  world  for  the  American  people 
through  prcMctive  leadership, 
innovation  and  excellence  in  service. 

Mission 

We  provide  proactive  leadership, 
expertise,  resources  and  information  to 
continually  improve  the  quality  of  our 
Nation’s  highway  system  and  its 
intermodal  connections.  We  undertake 
this  mission  in  cooperation  with  all  our 
partners  to  enhance  the  coimtry’s 
economic  vitality,  quality  of  life  and  the 
environment 

Strategic  Goals 

Mobility:  Continually  improve  the 
public’s  access  to  activities,  goods  and 
services  through  preservation, 
improvement  and  expansion  of  the 
hi^way  transportation  system  and 
enhancement  of  its  operations, 
efficiency,  and  intermodal  connections. 

2.  Productivity:  Continuously  improve 
the  economic  efficiency  of  the  Nation’s 
transportation  system  to  enhance 
America’s  position  in  the  global 
economy. 

3.  Safety:  Continually  decrease  the 
number  and  severity  of  h^hway 
accidents. 

4.  Human  and  natural  environment: 
Protectand  enhance  the  natural 
environment  and  communities  affected 
by  highway  transportation. 

5.  National  security:  Improve  the 
Nation’s  ability  to  respond  to 


emergencies  and  natural  disasters  and 
enhance  national  defense  mobility. 

Performance  Objectives  and  Indmators 

As  the  next  step  in  its  strategic 
plannii^  process,  the  FHWA  is 
requesting  input  for  the  development  of 
performance  objectives  and  indicators  to 
measure  its  progress  toward  meeting  its 
goals.  The  strategic  plan  will  cover  the 
period  fiom  FY  1998  through  FY  2003 
and  these  performance  objectives  and 
indicators  will  quantify  the  FHWA’s 
accomplishments  toward  its  goals  for 
that  period.  The  performance  objectives 
and  indicators  in  the  strategic  plan  vrill 
focus  on  measuring  the  results  or 
outcomes  of  initiatives  and  programs 
over  this  6-year  period.  A  “performance 
objective”  is  a  measurable  target  level  of 
results  that  is  proposed  to  be 
accomplished  toward  a  strategic  goal. 
This  could  include,  for  example, 
increasing  highway  pavements  and 
bridges  t^t  are  in  good  condition, 
reducing  highway  crashes,  or  reducing 
the  costs  and  time  of  highway  freight 
movements.  “Performance  indicators” 
are  the  specific  data  that  are  used  to 
measure  the  accomplishment.  This 
could  include,  for  example,  the 
percentage  of  National  Highway  System 
(NHS)  highways  that  are  above  a 
benchmark  for  serviceability  ratings,  a 
change  in  the  rate  of  fetal  accidents,  or 
reducing  the  ton-mile  cost  of  freight 
transportation. 

To  fecilitate  public  comments  on 
possible  objectives  and  indicators  to 
gauge  progress  toward  the  FHWA’s 
strategic  goals,  the  following  questions 
are  posed.  The  FHWA  is  not  seeking 
answers  to  these  specific  questions,  but 
offers  them  only  as  a  starting  point  to 
assist  commenters  in  preparing 
recommendations.  Commenters  are 
encouraged  to  expand  on  these 
questions  in  their  deliberations.  The 
basic  question  in  each  category,  “What 
will  change  as  these  goals  begin  to  be 
met?”,  wiU  provide  iMonnation  for  file 
FHWA’s  performance  objectives.  The 
follow-up  question  in  each  category, 
‘How  can  these  changes  best  be 
measured?”,  will  help  to  develop 
specific,  quantifiable  performance 
indicators. 

The  FHWA  anticipates  that  most  of 
these  goals  could  be  measured  by 
existing  data  or  by  combinations  or 
indexes  of  existing  data.  However,  the 
FHWA  understands  that  some  new  data 
sources,  such  as,  customer  surveys  may 
need  to  be  developed.  The  FHWA  is 
also  requesting  recommendations  from 
commenters  on  appropriate  sources  of 
data  that  can  be  us^  for  the 
performance  indicators. 
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Another  challenge  in  this  process  is  to 
limit  the  number  of  measures  in  the 
agency’s  strategic  plan  to  those  that  are 
the  most  important  indicators  of  results. 
The  experience  of  other  agencies  and 
organizations  in  setting  performance 
objectives  and  indicators  has 
demonstrated  that  using  too  many 
objectives  and  indicators  may  be 
confusing  for  program  managers  and 
partners  and  may  diffuse  the  agency’s 
focus  on  its  strategic  goals.  Therefore, 
the  FHWA  is  also  requesting  that 
commenters  prioritize  the  performance 
objectives  and  indicators  that  they 
propose  to  assist  the  FHWA  in  selecting 
only  the  most  critical  indicators  of 
performance. 

An  optional  format  is  attached  to  this 
notice  that  may  be  helpful  for 
commenters  to  use  to  provide 
recommendations.  This  format  could  be 
used  for  responses  and  suggestions  on 
any  of  the  strategic  goals.  The  format 
provides  a  brief  outline  form  for 
commenters  to  offer  performance 
objectives  and  indicators,  a  ranking  of 
priorities,  and  any  possible  sources  of 
data  for  the  performance  indicators. 

The  following,  lists  the  five  strategic 
goals  and  a  series  of  questions  that  may 
be  of  assistance  to  the  commenters: 

1.  Mobility:  Continually  improve  the 
public’s  access  to  activities,  goods  and 
services  through  preservation, 
improvement  and  expansion  of  the 
hi^way  transportation  system  and 
enhancement  of  its  operations, 
efficiency,  and  intermodal  connections. 

a.  How  does  highway  mobility  benefit 
or  affect  individuals  and  community 
quality  of  life?  How  could  this  be 
qiiantifi'fd  and  measured?  Should 
measures  include  commuting  times, 
personal  travel  costs,  public  perception, 
or  increased  access  to  home,  work,  rural 
areas,  and  recreation? 

b.  What  are  the  expectations  of  the 
general  public  for  ease  of  access  and 
mobility?  How  can  these  expectations 
be  measured?  Are  highways  and  other 
transportation  facilities  expanded  or 
built  where  and  when  they  are  needed? 
Are  alternatives  to  highway 
transportation  and  intermc^al  facilities 
effectively  developed  to  provide  more 
transportation  services  to  the  public?  Do 
national  surveys  provide  a  good 
indication  of  progress  in  this  area? 

c.  It  has  been  suggested  that 
increasing  the  percentage  of  vehicle 
miles  traveled  on  NHS  highways  that 
operate  at  “fuU  performance”  would 
increase  mobility.  How  should  full 
performance  be  measured,  (i.e., 
traveling  at  a  posted  or  design  speed, 
good  pavement  conditions,  reduced 
congestion,  or  others)?  Should  measures 
of  full  performance  be  linked  to  the 


public’s  exposure  to  adverse  highway 
conditions  such  as  vehicle  miles 
traveled  or  the  number  of  vehicles  using 
highways  and  bridges  that  are  below 
some  benchmark? 

d.  Highway  construction  should  result 
in  highways  that  last  longer,  ride  better, 
and  cost  less  over  the  life  of  the 
highway.  What  specific  measures  would 
best  capture  these  results? 

e.  How  does  the  current  condition  of 
the  highways  impact  mobility?  Do 
factors,  such  as,  measures  of  pavement 
and  bridge  conditions,  construction 
delays,  or  lanes  not  in  service  relate  to 
these  impacts? 

f.  How  will  the  application  of  new 
technologies  affect  highway  mobility? 
How  should  the  impacts  or  results  of 
deploying  new  technologies  be 
measured? 

g.  How  does  the  operation  of  the 
hi^ways  sffiect  mobility?  Would 
measures  of  reducing  delays  firom 
accidents  and  construction  delays  be  an 
appropriate  measure?  How  should  the 
impacts  on  mobility  of  improved 
hi^way  safety  or  directional  signs  and 
simals  be  measured? 

n.  What  will  be  the  impacts  on 
mobility  of  deploying  advanced 
technologies  ^m  Intelligent 
Transportation  Systems,  such  as  traveler 
information  systems,  incident 
management,  £md  electronic  toll 
collection?  How  can  these  results  be 
measured? 

2.  Productivity:  Continuously  improve 
the  economic  efficiency  of  the  Nation’s 
transportation  system  to  enhance 
America’s  position  in  the  global 
economy. 

a.  What  economic  data  and  indicators 
would  be  directly  affected  by 
improvements  in  highway 
transportation? 

b.  Most  products  are  moved  on  the 
highway  at  some  point  in  the 
production  process  between  gathering 
the  raw  materials  and  the  final 
distribution  to  the  consumer.  What 
measurable  factors  would  show 
improvements  in  this  freight  movement? 
Would  an  appropriate  measure  of 
improved  hi^way  freight  movements 
include  some  measurement  of  cost  such 
as  reducing  transportation  costs? 

c.  How  can  tec^ologies,  such  as, 
mapping,  tracking,  computerized  signal 
control,  and  other  Intelligent 
Transportation  Systems  improve 
productivity?  How  can  the  resvdts  of 
these  improvements  be  measured? 

d.  What  transportation  factors  are 
considered  by  the  public,  business 
community,  freight  movers,  intermodal 
facility  operators  in  making  economic 
decisions?  Would  these  &ctors  be 
appropriate  measures  for  this  goal? 


e.  What  factors  indicate  the  efficiency 
of  passenger  and  freight  transportation 
across  international  highway  borders? 
What  are  the  best  measures  of  how 
efficiently  these  crossings  are  operating? 

f.  How  will  the  application  of  new 
technologies  affect  productivity?  How 
should  the  impacts  of  new  tec^ologies 
be  measured? 

3.  Safety:  Continually  decrease  the 
number  and  severity  of  highway 
accidents. 

a.  Is  the  public  satisfied  with  the  level 
of  safety  on  the  highways?  How  does  the 
public  assess  highway  safety  (e.g., 
crashes,  deaths,  personal  perceptions, 
etc.)? 

b.  What  are  the  best  measures  of 
improvements  in  safety?  Should  safety 
be  measured  by  the  number  or  rate  of 
highway  fatalities?  How  should  crash 
severity  be  measured?  Should  it  include 
all  highway  accidents,  injury-only 
accidents,  or  solely  the  number  of 
fatalities? 

c.  Would  a  comparison  of  fatal 
accidents  to  all  accidents  (or  to  injury- 
only  accidents)  indicate  a  change  in  the 
severity  of  accidents? 

d.  Highway  safety  issues  of  particular 
responsibility  or  concern  for  the  FHWA 
include  truck  and  bus  s€ifety,  preventing 
run-off-the-road  crashes,  creating  clear 
zones  or  forgiving  highways,  safety  at 
railroad  grade  crossings,  or  construction 
work  zones,  as  well  as  safety  on  certain 
high  priority  roadways,  such  as  the 
National  Highway  System.  How  should 
improvements  in  these  areas  be 
meeisured?  What  would  be  appropriate 
measures  to  track  progress  in  these 
safety  areas? 

e.  How  can  the  application  of  new 
technologies  enhance  highway  safety? 
How  should  this  be  measured? 

4.  Human  and  natural  environment: 
Protect  and  enhance  the  natiural 
environment  emd  communities  affected 
by  highway  transportation. 

a.  What  highway  and  transportation 
elements  improve  the  community?  What 
is  the  role  of  transportation  in 
supporting  welfare-to-work  initiatives? 
Would  decreases  in  commuting  time  or 
improving  on-time  travel  or  access  to 
services  appropriate  and  measurable? 
How  can  the  impacts  and  benefits  to 
communities  of  highway  transportation 
be  measiued? 

b.  How  does  highway  access  to 
National  parks  and  Federal  lands  impact 
the  human  and  natural  environment? 
How  can  these  benefits  and  impacts  be 
measured?  Would  increased  access  to 
pedestrian  facilities  and  bikeways  or  the 
number  of  miles  of  landscaped 
highways  or  the  number  of 
beautification  programs  be  significant 
factors? 
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c.  What  are  the  changes  in  the 
environment  when  hi^ways  enhance 
the  natural  environment?  How  can  these 
changes  be  measured?  Would  increasing 
the  number  or  percentage  of  highway 
projects  that  accommodate  or  enhance 
environmental  concerns  be  an  adequate 
measure?  Would  decreasing  the  number 
or  percentage  of  Americans  living  in  air 
quality,  non-attainment  areas  be  an 
adequate  measure?  Should  the  munber 
of  acres  of  wetlands  or  the  ntunber  of 
historic  sites  restored  or  avoided  be  a 

I  measure? 

d.  Do  national  and  localized  surveys 
of  environmental  partners  and  the 
general  public  on  satisfaction  with 
highways’  impact  on  the  environment 
provide  useful  information  to  measure 
accomplishments? 

5.  National  security:  Improve  the 
.  Nation’s  ability  to  respond  to 

emergencies  and  enhwce  national 
defense. 

a.  Following  a  natural  disaster, 
quickly  restoring  the  transportation 
system  to  minimal  service,  and  then  full 
service,  is  a  key  factor  in  rebuilding  a 
community.  Would  appropriate 
measures  of  this  goal  be:  (1)  How  long 

it  takes  to  provide  access  to  disaster 
areas  for  emergency  relief?;  (2)  How 
long  does  it  take  to  provide  emergency 
funding  following  a  disaster?;  and  (3) 
How  long  does  it  take  to  complete 
repairs  of  highways  and  bridges  and 
restore  foil  service  following  a  disaster? 

b.  The  FHWA  provides  direct  service 
to  the  Department  of  Defense  (DOD)  to 
ensure  highway  access  for  national 
defense.  In  addition  to  working  directly 
with  IXDD  to  establish  its  needs  and 
measures,  the  FHWA  wotdd  like 
comments  from  other  partners  and 

r  customers  on  this  issue.  For  example, 

I  would  increasing  the  percentage  of 

i  highways  designated  for  defense 

I  purposes  that  meet  the  requirements  of 
DOD  be  an  adequate  measure?  Would 
the  number  of  foghway  movements  by 
DOD  that  are  on-time  or  the  percentage 
of  miles  traveled  by  DOD  that  are  on- 
time  be  good  measures? 

The  fcmowing  optional  format  is 
provided  for  commenters: 


performance  indicators  for  that  strategic 
goal.  In  addition,  please  prioritize  the 
factors  that  are  proposed  and  include 
any  data  sources  that  would  be  most 
appropriate. 

Name:  _ 

Date:  _ 

Organization:  (optional)  _ 

Address:  _ 


Strategic  Goal: _ 

(Mobility,  Productivity,  Safety,  Human 
and  Natural  Resources,  or  National 
Security) 

Performance  Objectives: 

Priority 

(What  should  be  accomplished  to  reach 
this  goal?) 

( 1  =ihighe^3=Iowest) _ 

1.  _ 


PERFORMANCE  INDICATOR: 
(How  con  these  changes  best  be 
measured?) 


Possible  source  of  data: 


Additional  performance  objectives  and 
indicators  for  each  strategic  goal  may  be 
presented  in  the  same  format. 

Authority.  23  U.S.C  315;  49  U.S.C.  322;  49 
CFRl.48. 

Issued  on:  April  25, 1997. 

Jane  Garvey, 

Acting  Federal  Midway  Administrator. 

[FR  Doc.  97-11452  FUed  5-1-97;  8:45  am] 
BILUNQ  CODE  4«10-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

pocket  No.  RSPA-97-2346;  Notice  1] 

Pipeline  Safety:  Liquefied  Natural  Gas 
Facilities  Petition  for  Waiver;  Northern 
Eciipse,  Inc. 

Northern  Eclipse,  Inc.  (NE)  has 
petitioned  the  Research  and  Special 
Programs  Administration  (RSPA)  for  a 
waiver  from  compliance  with  49  CFR 
Part  193,  Liquefi^  Natural  Gas  (LNG) 
Facilities:  F^eral  Safety  Standards.  The 
petition  applies  to  the  Northern 
Eclipse’s  proposed  Gas  Treating  and 
Liquefaction  (GTL)  unit  to  be  located  20 
miles  north  of  Anchorage,  Alaska.  NE 
provides  assurance  that  an  equivalent 


The  FHWA’S  Strategic  Planning 
Process:  Optional  Format  for  Comments 
on  Performance  Olqectives  and 
Indicators 

This  is  an  optional  form  offered  to 
facilitate  comments.  Commenters  are 
invited  to  provide  recommendations  on 
one  or  all  of  the  five  strategic  goals 
(mobility,  productivity,  safety,  human 
and  natural  environment,  and  national 
security).  For  each  strategic  goal  on 
which  comments  are  provided,  please 
recommend  performance  objectives  and 


level  of  safety  will  be  achieved  through 
compliance  with  alternative  safety 
requirements  for  portable  LNG  facilities 
and,  the  siting  requirements  for 
liquefaction  units.  The  alternative 
requirements  are  described  in  paragraph 
2-3.4  of  the  National  Fire  Protection 
Association  Standard  (NFPA)  59A, 
Standard  for  Production,  Storage,  and 
Handling  of  Liquefied  Natural  Gas 
(1996). 

The  petitioner’s  rationale  for  the 
waiver  rests  on  the  following: 

1.  The  NE  GTL  unit  will  m  supplied 
with  gas  from  the  Beluga- Anchorage 
pipeline  through  a  2,500  foot,  privately- 
owned  service  pipeline  installed  by  NE 
downstream  of  the  sales  meter. 

2.  The  NE  GTL  unit  will  have 
minimal  LNG  surge  capacity,  and  there 
will  be  no  storage  at  the  NE  GTL  facility. 

3.  The  NE  GTl,  unit’s  output  will  be 
trucked  from  the  GTL  unit  to  end  users, 
including  one  or  more  local  distribution 
companies. 

4.  The  NE  GTL  unit  will  not  be  tised 
by  the  Beluga-Anchorage  pipeline  in 
any  way  to  transport  gas  on  their  behalf. 

5.  DOT  does  not  assert  similar 
jurisdiction  over  liquefiers  connected  to 
the  local  distribution  companies’  (LDCs) 
that  fuel  motor  vehicles.  The  GTL  unit 
would  fulfil  essentially  the  same 
function. 

6.  The  NE  GTL  unit  will  be  no 
different  from  other  consumers  of  gas. 
For  example,  chemical  plants,  power 
plants,  and  other  end  users  are  not 
regulated  even  though  they  are  supplied 
with  gas  from  pipeline. 

7.  The  NE  GTL  unit  would  be  exempt 
imder  Section  193.2001(b)(2)  because  it 
would  be  a  natural  gas  treatment  facility 
without  any  storage. 

8.  The  NE  GTL  unit  will  be  a 
transportable  unit  mounted  on  skids. 

In  view  of  the  above,  NE  alleges  that 
an  extension  of  Part  193  jurisdiction  to 
the  proposed  facility  wofod  be 
inconsistent  with  the  language  and 
purpose  of  the  regulation.  However,  NE 
proposes  to  ensure  equivalent  safety 
through  compliance  with  the  alternative 
safety  provisions  for  portable  LNG 
facilities  as  described  in  paragraph  2- 
3.4  of  the  NFPA  59A  and  with  the  siting 
requirements  for  liquefaction  units. 

The  Research  and  Special  Programs 
Administration  (RSPA)  considers  the 
2,500  foot,  NE-instaUed  gas  pipeline 
supplying  gas  to  the  NE  GTL  facility  (a 
large  volume  customer)  a  transmission 
line.  Therefore,  the  gas  line  is  subject  to 
49  CFR  Part  192,  Transportation  of 
Natural  and  Other  Gas  by  Pipeline: 
Minimum  Federal  Safety  Standards. 
Recent  revision  of  the  definition  of 
Transmission  pipeline  in  Section  192.3 
(61  FR  28783;  June  6, 1996)  includes 
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pipelines  transporting  gas  to  a  large 
volume  customer. 

RSPA  considers  the  proposed  NE  GTL 
facility  to  be  subject  to  Part  193 
regulation,  because  it  receives  gas  from 
a  Part  192  regulated  pipeline.  In  general. 
Part  192  applies  to  the  pipeline 
transportation  of  gas  between  producers 
and  consumers.  Although  the  LNG  is 
transported  by  truck  after  liquefaction, 
RSPA  believes  that  the  NE  GTL  facility 
nonetheless  is  part  of  the  overall 
operation  of  transporting  gas,  in  this 
case  from  the  Beluga-Anchorage 
transmission  line  to  LDCs  and  other 
users  at  Fairbanks. 

Because  of  the  unusual  features  at  the 
proposed  NE  GTL  facility,  including  its 
remote  location,  lack  of  a  storage  tai^, 
and  skid-mounted  transportable 
liquefaction  unit,  it  poses  low  risk  to 
public  safety.  Therefore,  RSPA  believes 


that  granting  a  waiver  from  the 
requirements  of  49  CFR  Part  193  would 
not  be  inconsistent  with  pipeline  safety, 
as  long  as  the  operator  complies  with 
alternative  requirements  for  portable 
LNG  facilities  described  in  paragraph 
2-3.4  of  the  NFPA  Standara  59A  and 
meets  the  siting  requirements  for  the 
liquefaction  unit  Therefore,  RSPA 
proposes  to  grant  the  waiver. 

Interested  parties  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  duplicate  such  data, 
views,  or  argiunents  as  they  may  desire. 
Comments  should  identify  the  docket 
number  and  the  RSPA  rulemaking 
number.  Comments  should  be  addressed 
to  the  Docket  Facility,  US  Department 
Of  Transportation,  Plaza  401, 400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

All  comments  received  before  June  2, 
1997  will  be  considered  before  final 


action  is  taken.  Late  filed  comments  will 
be  considered  so  far  as  practicable.  No 
public  hearing  is  contemplated,  but  one 
may  be  held  at  a  time  and  place  set  in 
a  notice  in  the  Federal  Register  if 
required  by  an  interested  person 
desiring  to  comment  at  a  public  hearing 
and  raising  a  genuine  issue.  All 
comments  and  other  docketed  material 
will  be  available  for  inspection  and 
copying  in  room  Plaza  401  between  the 
hours  of  10:00  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays.' 

Authority:  49  App.  U.S.C.  2002(h)  and 
2015;  and  49  CFR  1.53. 

Issued  in  Washington,  D.C.  on  April  29, 
1997. 

Cesar  DeLeon,  ^ 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 

(FR  Doc.  97-11451  Filed  5-1-97;  8:45  am] ' 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP96-387-001] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Correction 


BILUNQ  CODE  ISOfrOI-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-e85-07-0777-00;  WYW139860] 

Notice  of  Realty  Action:  Wyoming 

Correction 

In  notice  document  97-5084, 
appearing  on  page  9446  in  the  issue  of 
Monday,  Mai^  3, 1997,  make  the 
following  correction: 


On  page  9446,  in  the  third  colimm, 
under  Sixth  Principal  Meridian,  the 
legal  description  should  read  as  follows: 
T.  40  N.,  R.  79  W., 

Sec.  25,  SEV4SWV4NWV4,  SWV4SEV4NWV4, 
NEV4NWV4SWV4,  NWV4NEV4SWy4. 
Containing  20  acres,  more  or  less. 

BILUNQ  CODE  ISOeMM-O 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

FEDERAL  TRADE  COMMISSION 

Request  for  Comments  on  Proposed 
Agreement  Between  the  Government 
of  the  United  States  of  America  and 
Government  of  Australia  on  Mutual 
Antitrust  Enforcement  Assistance 

Correction 

In  notice  document  97-10401 
beginning  on  page  20022  in  the  issue  of 
Thursday,  April  24, 1997,  make  the 
following  corrections: 

1.  On  page  20023,  in  the  third 
column,  in  paragraph  H.,  in  the  ninth 
line,  “executive”  and  “execution”. 

2.  On  page  20026,  in  the  first  colunm, 
in  paragraph  G.,  in  the  seventh  line, 
“Requested”  should  read  “Requesting”. 

3.  On  page  20027,  in  the  thi^ 
column,  in  the  first  full  paragraph,  in 
the  fourth  line,  “or  oral”  should  read 
“of  oral”.  And  in  the  13th  line,  “except” 
should  read  “exempt”. 

4.  On  page  20028,  in  the  second 
column,  in  the  third  paragraph,  in  the 
sixth  line,  “identify”  should  read 
“identity”. 

5.  On  the  same  page,  in  the  same 
colunm,  in  the  fif^  paragraph,  in  the 


second  line,  “property”  should  read 
“properly”. 

6.  On  the  same  page,  in  the  same 
column,  in  the  italicized  heading,  “28 
CFR  167.T’  should  read  “28  CFR  16.T\ 

7.  On  page  20030,  in  the  third 
column,  in  the  third  full  paragraph,  in 
the  fourth  line  fiom  the  bottom,  “of 
existence”  should  read  “or  existence”. 

BILLING  CODE  1S06-01-D 

LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1626 

Restrictions  on  Legal  Assistance  to 
Aliens 

Correction 

In  rule  dociunent  97-10035  begiiming 
on  page  19416  in  the  issue  of  Monday, 
April  21, 1997  make  the  following 
correction: 

PART  1626  [CORRECTED] 

1.  On  page  19416,  in  the  fourth 
column  imder  Examples  of  acceptable 
documents: 

a.  The  entry  at  lines  number  six  and 
seven,  the  number  “3”  should  be 
removed;  and  the  line  should  read:  “or 
order  granting  residency  or  suspension 
or  adjustment  of  status” 

b.  The  entry  at  line  seven  should  read: 
“or  1-327  Reentry  Pramit” 

c.  The  entry  beginning  on  line  13 
should  read:  “1-485  (application  for 
adjustment  of  status  on  the  basis  of  a 
fia^ly-based” 

The  table  entry  beginning  on  line  63 
and  ending  on  line  69  is  corrected  to 
read  as  follows: 


In  notice  document  97-10808 
beginning  on  page  22924  in  the  issue  of 
Monday,  April  28, 1997,  the  docket 
number  should  read  as  set  forth  above. 


Aden  Euqibility  for  Representation  by  LSC  Programs 


Alien  category 

Immigration  Act  (INA) 

LSC  Regs  45  CFR 
$1^ 

Examples  ol  acceptable  documei^s 

A.«yyi  FP 

INA  $206  8  use  S 1158 

$1626S(c) 

1-94  or  passport  stamped  ‘‘asytee”  on  *$208* 

or  order  graiiling  asylum  kom  MS.  immigralion  judge.  BIA.  or  tederal  omat 

or  I-S71  rekigee  travel  documert 

or  1-6888  or  1-766  coded  8  CFR  S274a.12M  (SKaaylee) 

or  other  computerized  veriicalionlram  MS  or  other  aulhorilalive  documenL 

BttJJNQ  CODE  1S0S4n-O 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Hale— e  Noe.  33-7399;  IC-22529;  File  No. 
87-1846] 

RIN323S-AH03 

Proposed  New  Disclosure  Option  for 
Op^End  Management  Investment 
C^panies 

Correction 

In  proposed  rule  document  97-5376 
beginning  on  page  10943  in  the  issue  of 
Monday.  Mar^  10, 1997  make  the 
following  corrections: 

(1)  On  page  10946,  in  the  first 
column,  footnote  should  read 

Proposed  rule  498(c)(1).  The  cover  page 
also  would  include  the  date  of  the  profile. 

See  infra  note  84  and  accompanying  text 
regarding  the  proposed  dating  requirements. 

If  the  profile  is  distributed  electronically  or 
as  part  of  another  document  (e.g.,  when  the 
profile  is  printed  in  a  magazine),  rule  498 
would  require  cover  page  information  to 
appear  at  the  beginning  of  the  profile. 

(2)  On  the  same  page,  in  the  third 
column,  footnote  ^3  should  read: 

33  Proposed  rule  498(c)(2)(i)  (incorporating 
Item  2(a)  of  proposed  Form  N-lA).  In 
providing  this  disclosure,  a  fund  could  refer 
to  its  investment  objectives  as  investment 
goals. 

(3)  On  page  10947,  in  the  third 
column: 

(a)  Footnote  ^  shotild  read: 

^The  1996  Profile  Letter,  supra  note  9,  at 
2,  requires  a  fund  to  disclose  without  further 
explanation  that  it  is  non-diversified. 

(b)  Footnote  ^  should  read: 

^Proposed  rule  498  (c)(2)(iii) 

(incorporating  hem  2(c)  of  proposed  Form  N- 
lA). 

(c)  Footnote  ^  should  read: 

*7The  1996  Profile  Letter,  supra  note  9,  at 
2-3,  requires  the  bar  chart  and  table  to  appear 
imder  a  caption  relating  to  a  fund’s  past 
performance.  To  help  investors  use  the 
information  in  the  bu  chart  and  table,  the 
proposed  rule  would  require  a  fund  to 
explain  how  the  information  illustrates  the 
fund’s  risks  and  performance.  Item  2  of 
proposed  Form  N-lA  would  provide  the 
following  example  of  this  explanation:  This 
information  illustrates  the  fund’s  risks  and 
performance  by  showing  changes  in  the 
fund’s  performance  from  year  to  year  and  by 
showing  how  the  fund’s  average  annual 
returns  for  one,  five,  and  ten  years  compare 
to  those  of  a  Inoad  measure  of  market 
pmformance.  A  fund  also  would  be  required 
to  disclose  that  how  the  fund  has  performed 
in  the  past  is  not  necessarily  an  indication  of 
how  the  fund  will  perform  in  the  future. 

(d)  Footnote  ^  should  read: 

^  See  Risk  Concept  Release,  supra  note  5. 

(4)  On  page  10948,  in  the  fint 
colimm,  Footnote  >>  should  read: 

3'  See  1996  Profile  Letter,  supra  note  9,  at 
3  (permitting  a  fund,  at  its  option,  to  compare 


its  returns  to  those  of  an  appropriate  broad- 
based  securities  market  index). 

(5)  On  the  same  page,  in  the  second 
column: 

(a)  Footnote  ^  should  read: 

3«  Proposed  rule  498(c)(2)(iv) 

(incorporatii^  Item  3  of  proposed  Form  N- 
lA).  See  also  Item  2(a)  of  Form  N-lA. 

(b)  Footnote  37  should  read: 

37  See  Form  N-1 A  Release,  supra  note  1 
(proposing  amendments  to  improve  fee  table 
disciosure). 

(6)  On  the  same  page,  in  the  third 
column: 

(a)  “Other  Disclosure  Requirements” 
should  read  “3.  Other  Disclosure 
Requirements”. 

(b)  Footnote  38  should  read; 

3*  Proposed  rule  498(c)(2)(v).  Consistent 
with  Item  6(a)(2)  of  proposed  Form  N-IA, 
rule  498  would  not  require  information  about 
the  portfolio  manager  of  a  money  market 
fund  or  an  index  frmd. 

(c)  Footnote  39  should  read: 

39  See  also  IQ  Survey  Letter,  supra  note  10, 
at  9  (recommending  that  the  profile  include 
this  information). 

(d)  Footnote  should  read: 

The  1996  Profile  Letter,  supra  note  9,  at 
3,  permits  a  fund  to  disclose  that  3  or  more 
persons  manage  the  fund’s  portfolio,  without 
regard  to  the  percentage  of  the  portfolio 
maiuiged  by  any  one  person. 

(7)  On  page  10949,  in  the  first 
column: 

(a)  Footnote  ^  should  read: 

Information  about  a  fund’s  cash 

management  practices  generally  would  not 
be  disclosed  in  the  section  of  the  profile  that 
discusses  the  fund’s  main  investment 
strategies.  See  Form  N-lA  Release,  supra 
note  1  (prospectus  disclosure  would  focus  on 
a  fund’s  principal  strategies,  which  generally 
would  not  include  the  fund’s  cash 
management  practices). 

(b)  Footnote  ^3  should  read: 

83  See  1996  Profile  Letter,  supra  note  9,  at 
3  (permitting  a  fund  to  provide  disclosure  to 
the  effect  that  3  or  more  sub-advisers  manage 
the  fund’s  portfolio  without  regard  to  the 
percentage  of  the  portfolio  managed  by  any 
one  sub-adviser).  To  further  limit  the  scope 
of  this  exception,  a  sub-adviser  solely 
responsible  for  managing  a  fund’s  cash 
positions  would  not  be  counted  in 
determining  whether  3  or  more  sub-advisers 
manage  the  fund’s  portfolio. 

(8)  On  the  same  page,  in  the  second 
column  footnote  ^  should  read: 

88  Proposed  rule  498(cH2)(vi),  (vii). 

(9)  On  the  same  page,  in  the  third 
column: 

(a)  “Application  to  Purchase  Shares” 
should  read  “4.  Application  to  Purchase 
Shares”. 

(b)  Footnote  89  shotild  read: 

89  Proposed  rule  498(c)(2)(viii).  If  a  fund,  as 
a  result  of  its  investment  objectives  or 
strategies,  expects  its  distributions  primarily 
to  consist  of  ordinary  income  (or  short-term 
capital  gains  that  are  taxed  as  ordinary 
income)  capital  gains,  the  fund  would  be 
required  to  provide  disclosure  to  that  effocL 


(10)  On  page  10950,  in  the  first 
column  “Disclosure  Safeguards”  should 
read  “C.  Disclosure  Safeguards”. 

(11)  On  page  10952,  in  the  first 
column: 

(a)  “General  Request  for  Comments” 
should  read  “ID.  (ieneral  Request  for 
Comments”. 

(b)  Footnote  should  read 
98  Proposed  rule  498(c)(4). 

(12)  On  the  same  page,  in  the  third 
column  “Summary  of  Initial  Regulatory 
Flexibility  Analysis”  should  read  “V. 
Svunmary  of  Initial  Regulatory 
Flexibility  Analysis”. 

BILLING  CODE  1S0541-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 239, 270,  and  274 

[Release  Nos.  33-7398;  34-38346;  1C  22528; 
87-10-97} 

RIN  3235-AE46 

Registration  Form  Used  by  Open-End 
Management  Investment  Companies 

Correction 

In  proposed  rule  document  97-5368 
begiiming  on  page  10898,  in  die  issue  of 
Monday,  March  10, 1997,  make  the 
following  corrections: 

1.  On  page  10899,  in  columns  two  and 
three,  footnotes  12  and  13,  the  word 
“Release’)”  should  read  “Release”)”. 

2.  On  page  10900,  in  column  one,  in 
the  fifth  paragraph,  in  the  sixth  line, 
“investors”  should  read  “investors’  ”. 

3.  On  page  10901,  in  column  one, 
footnote  25,  in  the  sixth  line,  "supra 
note.”  should  read  "supra  note  1.” 

4.  On  page  10902,  in  column  three, 
footnote  44,  in  the  fourth  line,  "infra 
notes-  ”  should  read  "infra  notes  109- 
112”. 

5.  On  page  10903,  in  column  one, 
footnote  47  should  read  “87  if 
applicable,  a  fund  could  indicate  that  its 
annual  and  semi-annual  reports  are 
available  on  its  Internet  site  or  by  E- 
mail.  In  addition,  a  fund  that  provides 
its  MDFP  in  the  prospectus  or  a  money 
market  fund  (which  is  not  required  to 
prepare  a  MDFP)  would  omit  the  second 
sentence  of  this  disclosiue. 

Instruction  3  to  proposed  Item  2(b)(2) 
would  require  a  fund  to  send,  as 
applicable,  the  annual  or  semi-annual 
report  within  3  business  days  of  a 
request.  The  Commission  views  prompt 
delivery  of  the  annual  or  semi-annual 
report  or  SAI  to  those  investors  who 
request  it  to  be  imfierative  to  the  goal  of 
promoting  effective  communication 
about  funds.  The  Commission’s  Office 
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of  Compliance  Inspections  and 
Examinations  would  examine  a  fund’s 
compliance  with  the  3-day  mailing 
requirement,  and  the  Commission 
would  bring  an  enforcement  action  in 
an  appropriate  case  for  failing  to  comply 
with  the  requirement.  See  also  Profile 
Release,  supra  note  1  (discrissing  the 
Commission’s  intention  in  connection 
with  the  profile  initiative  to  monitor  a 
fund’s  compliance  with  the  proposed 
requirement  to  send  the  fund’s 
prospectus  within  3  days,  of  a  request).” 

6.  On  page  10914,  in  column  two, 
footnote  178  should  read  See  supra 
note  149.” 

7.  On  page  10915,  in  column  three, 
footnote  194  "supra  note”  should  read 
"supra  note  2.” 

8.  On  page  10916,  in  colmim  one,  in 
the  fifth  paragraph,  in  the  lOth  line 
“(“NASD’)  ”  should  read  “(“NASD”).  ” 

9.  On  page  10922,  in  column  three, 
the  amendatory  instruction  imder  “Part 
230”  should  be  designated  as:  “1.  The 

authority . .  2.  Revise . .  and  3. 

Amend . ”. 

10.  On  page  10923,  in  column  one, 

the  amendatory  instruction  at  the  top  of 
the  page  should  be  designated  as:  “4. 
Amend . ”. 

11.  On  the  same  page,  in  the  same 

column,  the  amendatory  instruction 
under  “Part  270”  should  be  designated 
as:  “7.  The  authority . ”. 

12.  On  page  10926,  in  colmnn  two, 
item  2  should  read  as  follows:“/teoT  2. 
RishTietum  Summary:  Investments. 
Risks,  and  Performance 

Include  the  following  information  in 
the  same  order  and  in  the  same  or 
substantially  similar  question-and- 
answer  format:”. 

BNJLMQ  CODE  1SOS41-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Reiaase  No.  IC-22530;  RIe  No.  S7-11-97] 

RIN:  3235-AH11 

Investment  Compmiy  Names 

Correction 

In  proposed  rule  document  97—5375 
beginning  on  page  10955  in  the  issue  of 
Monday,  March  10, 1997  make  the 
following  corrections: 

(1)  On  page  10958,  in  the  first  column 
footnote  should  read: 

See  "The  Scope  of  the  US  Mutual  Fund 
Industry:  Its  Regulation  and  Industry 
Trends,"  Remarks  by  Isaac  C  Hunt,  )r.. 
Commissioner,  SEC,  before  the  Business 
Roundtable  on  "The  Development  of  the 
Russian  Mutual  (Unit)  Fund  Industry  and 
Related  Investment  Opportunities”  at  the 
General  Consulate  of  the  Russian  Federation, 
New  Yodc,  New  Yoric  (Sept  20, 1996) 
(discussing  St  Petersburg  Long  Distance 
Telephone  company,  which  is  organized  in 
Canada  and  whose  seciirities  are  traded 
outside  of  Russia).  See  also,  e.g.,  rule  3b-4 
Tmder  the  Securities  Exchange  Act  of  1934 
[17  CFR  240.3b-4]  (defining  a  "foreign 
issuer”). 

(2)  On  the  same  page,  in  the  second 
column  the  two  headings  should  read 
“3.  Tax-Exempt  Investment  Companies” 
and  “4.  Applying  the  80%  Investment 
Requirement”. 

(3) On  the  same  page,  in  the  third 
column,  in  the  second  paragraph,  in  the 
eleventh  line  “total  assets”  should  read 
"total  assets". 

(4)  On  page  10959,  in  the  first 
column: 

(a)  Footnote  ^3  should  read: 

33  Proposed  rule  3Sd-l(b)(3).  See  Letter  to 
Registrants  at  n.E  (Feb.  25, 1994)  (“1994 
GCX”).  See  also  Form  N-IA  Release,  supra 
note  1  (proposing  to  require  a  fund  to 
disclose,  if  applicable,  certain  information  in 
its  prospectus  about  the  possibility  of  taking 
temporary  defensive  positions). 

(d)  Footnote  ^  should  read: 

3^  Many  investment  companies  have  the 
flexibility  to  assume  temporary  defensive 


positions  and  depart  from  investment 
policies  unrelated  to  their  names.  See  1994 
GCL,  supra  note  33  (noting  that  investment 
companies  may  depart  from  a  policy  to 
concentrate  in  a  particular  industry  or  group 
of  industries  to  avoid  losses  in  response  to 
adverse  maricet,  economic,  politick,  or  other 
conditions). 

(5)  On  the  same  page,  in  the  third 
column,  “In  Genei^”  shotdd  read  “1.  In 
General”. 

(6)  On  page  10960,  in  the  first 
column,  footnote  ^  should  read: 

40  5ee  In  re  Alliance  North  Am.  Gov’t 
Income  Trust,  Inc.  Securities  Litigation.  No. 
95  Civ.  0330  (LLM),  1996  U.S.  Dist  LEXIS 
14209,  at  *8  (S.D.N.Y.  Sept  27, 1996);  The 
Private  Investment  Fund  for  Governmental 
Personnel,  Inc.,  37  S.E.C  484, 487-88  (1957). 
The  80%  investment  requirement  generally 
would  apply  to  a  company’s  investment 
focus  as  disclosed  in  the  company’s 
prospectus.  The  Commission,  however, 
recognizes  that  the  80%  investment 
requirement  would  not  be  appropriate  in  all 
cases  (e.g.,  with  respect  to  an  investment 
company  that  uses  the  word  "balanced”  in 
its  name). 

In  connection  with  the  proposed 
amendments  to  Form  N-lA,  information 
about  the  organization  and  operations  of 
investment  companies  and  Division 
interpretive  positions  is  proposed  to  be 
incorporated  in  a  new  "Investment  Company 
Registration  Package.”  which  would  be 
prepared  by  the  Division.  See  Form  N-lA 
Release,  supra  note  1.  The  Investment 
Company  Registration  Package  would 
include  general  guidance  about  avoiding  the 
use  of  a  name  that  is  the  same  as  or  similar 
to  the  name  of  another  investment  company 
and  about  names  that  a  reasonable  investor 
may  conclude  suggest  more  than  one 
investment  focus  including,  for  example,  use 
of  names  that  include  the  terms  "small,  mid, 
or  large  capitalization.” 

(7)  On  the  same  page,  in  the  second 
column,  footnote  should  read 
The  term  "bond,”  by  itself,  does  not 
imply  that  the  security  has  a  particular 
maturity.  See  also  1994  GCL,  supra  note  33. 
at  nLA  (indicating  that  a  fund  should 
describe  in  its  prospectus  what  it  considms 
to  be  a  “bond”). 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

10  CFR  Part  435 

[Docket  No.  EE-RM-9fr-300] 

RIN  1904-AA53 

Energy  Efficiency  Code  for  New 
Federai  Residentiai  Buildings 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EKDE. 

ACTION:  Notice  of  proposed  rulemaking, 
public  hearing,  and  request  for  public 
comment. 

SUMMARY:  The  Department  of  Energy 
today  proposes  a  rule  that  would 
establish  minimum  energy-efficiency 
building  standards  for  new  Federal 
residential  buildings,  including  single¬ 
family  and  multi-family  low-rise 
housing,  pursuant  to  the  requirements 
of  the  Energy  Conservation  and 
Production  Act  of  1976,  as  amended. 

The  proposed  rule  would  cover  all 
aspects  of  residential  bmlding  thermal 
envelopes,  including  foundations,  crawl 
spaces,  floors,  walls,  fenestration,  roof/ 
ceilings,  and  attics.  The  proposed  rule 
would  also  cover  the  heating, 
ventilation,  and  air-conditioning 
systems  design,  service  water  heating 
systems,  radon  control,  air  infiltration, 
and  electrical  power  and  lighting 
systems.  The  proposed  rule  would 
revise  the  current  Federal  residential 
standards  to  conform  generally  with  the 
format  and  language  of  the  Coimcil  of 
American  Building  Officials  Model 
Energy  Code,  1992.  The  proposed  rule 
is,  on  the  average,  11  percent  more 
energy-efficient  than  the  Model  Energy 
Code,  1992  for  single-family  residences 
and  26  percent  more  energy-efficient 
than  the  Model  Energy  Code,  1992  for 
multi-family  residences  for  heating  and 
cooling. 

DATES:  Written  comments  on  the 
proposed  rule  (ten  copies  and,  if 
possible,  a  computer  disk  containing  the 
electronic  file  of  these  comments)  must 
be  received  on  or  before  July  14, 1997. 

A  public  hearing  will  be  held  in 
Washington,  D.C.,  on  Jime  5, 1997, 
beginning  at  9:30  a.m.  at  the  address 
listed  below.  Requests  to  speak  must  be 
received  by  the  Department  on  or  before 
Jime  3, 1997.  Ten  copies  of  the 
statement  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  by  4:00  p.m.,  June  3, 1997. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  (ten  copies),  as  well  as 
requests  to  speak  at  t^  public  hearing, 
requests  for  copies  of  the  technical 


support  documents  and  requests  for 
speaker  lists  should  be  addressed  to: 

U.S.  Department  of  Energy,  Energy 
Efficiency  Code  for  Fedeiel  Residential 
Buildings,  Docket  Number  EE-RM-96- 
300,  Office  of  Codes  and  Standards, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy,  Room  lJ-018, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0121,  (202) 
586-7574. 

Fax  comments  will  not  be  accepted. 
The  public  hearing  will  be  held  at  the 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  lE-245, 1000 
Independence  Avenue,  S.W., 
Wasffington  D.C.  20585-0121.  Copies  of 
the  transcripts  of  the  public  hearings 
and  written  public  comments  received 
may  be  read  at  the  Department  of 
Energy’s  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lEr- 
190, 1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0121,  (202) 
586-6020,  between  the  hours  of  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. -Tlie 
reference  standards  are  also  available 
from  the  sources  listed  in  Subpart  H  of 
the  proposed  rule.  For  more  information 
concerning  public  participation  see 
section  DC.  Public  ^mment  Procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Walder,  Office  of  Codes  and 
Standards,  EE-43,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Room  lJ-018, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0121,  (202) 
586-9209; 

Francine  B.  Pinto,  Esq.,  Office  of 
C^neral  Counsel,  (Xr-72,  U.S. 
Department  of  Energy,  Room  6E-042, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0103,  (202) 
586-7432. 
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L  Introductioii 
A.  Authority 

The  Department  today  proposes  a  rule 
that  would  establish  Federal  building 
energy-efficiency  standards  for  new 
Federal  residential  buildings  pursuant 
to  section  305(a)  of  the  Energy 
Conservation  and  Production  Act 
(ECPA),  as  amended  by  the  Energy 
Policy  Act  of  1992  (EPACT),  42  U.S.C. 
6834(a).  In  developing  this  proposed 
rule,  the  Department  is  directed  to 
consult  with  other  Federal  agencies  as 
well  as  private  and  state  associations 
and  other  appropriate  persons. 

Section  305(a)(1)  of  the  ECPA  requires 
the  Department  to  establish  Federal 
building  energy  standards  that  include 
those  energy-efficiency  measures  that 
are  technologically  feasible  and 
economically  justified.  The  standards 
must  contain  energy  saving  and 
renewable  energy  specifications  that 
meet  or  exceed  the  energy  saving  and 
renewable  energy  specifications  of  the 
Coimcil  of  American  Building  Officials 
(CABO)  Model  Energy  Code  (MEC), 
1992.  Section  305(a)(2)(A). 

Section  305(a)(2)(B)  requires  that  to 
.the  extent  practicable,  the  proposed 
standards  use  the  same  format  as  the 
appropriate  voluntary  building  energy 
code,  in  this  case,  the  MEC,  1992. 
Furthermore,  Section  305(a)(2)(C) 
requires  that  the  proposed  rule  be 
established  in  consultation  with  the 
Environmental  Protection  Agency  (EPA) 
and  other  Federal  agencies  and,  where 
appropriate,  contain  measures  with 
regard  to  radon  and  other  indoor  air 
pollutants. 

The  current  energy  performance 
standards  for  new  Federal  buildings 
remain  in  efiect  until  the  standards 
established  imder  subsection  (a)  become 
efiective.  Section  305(d).  These  current 
standards  are  found  in  10  CFR  Part  435, 
Subpart  C. 

Section  306  addresses  Federal 
compliance.  Each  Federal  agency  and 
the  Architect  of  the  Capitol  must  adopt 
procediues  to  assure  that  new  Federal 
buildings  will  meet  or  exceed  the 
Federal  building  energy  standards 


proposed  here.  Section  306(a).  Section 
306(b)  bars  the  head  of  a  Federal  agency 
firom  expiending  Federal  funds  for  the 
construction  of  a  new  Federal  building 
unless  the  building  meets  or  exceeds  ffie 
appropriate  Feder^  building  energy 
standards  established  under  Section 
305. 

B.  Background 

There  are  ciirrently  three  building 
energy  codes  that  address  low-rise 
residential  buildings  in  all  parts  of  the 
United  States  the  Model  Energy  Code 
(MEC);  10  CFR  Part  435,  Subpart  C, 
Mandatory  Performance  Standards  for 
New  Federal  Residential  Buildings;  and 
the  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers  (ASHRAE),  Inc.,  Standard 
90.2-1993,  Energy-Efficient  Design  of 
New  Low-Rise  Residential  Buildings.  All 
three  bear  on  today’s  proposed  rule.  The 
MEC  contributes  format,  substance,  and 
technical  improvements  to  the  proposal. 
The  Federal  residential  standard  first 
introduced  the  concept  of  cost- 
eSectiveness  in  building  standards  and 
tools  to  analyze  the  economic 
justification  of  energy-efficiency 
requirements  in  building  standmds. 
Tools  that  evolved  fiom  the 
development  of  the  current  Federal 
residential  standards  were  used  to 
determine  the  economic  justification  for 
the  requirements  contained  in  the 
proposed  rule.  ASHRAE  Standard  90.2- 
1993  also  provides  substantive  technical 
improvements  to  the  proposal. 

1.  Model  Energy  Code,  1992 

Currently,  the  MEC  is  the  most  widely 
accepted  and  xised  residential  energy- 
efficiency  code  in  the  United  States. 
Seventeen  states  have  adopted  the  MEC, 
or  modified  versions  of  the  MEC,  as 
their  energy  code.  Approximately  20 
percent  of  new  home  loans  are  issued  or 
guaranteed  by  the  Department  of 
Housing  and  Urban  Development,  the 
Department  of  Veterans  A^irs,  and  the 
Rural  Economic  and  Community 
Development  group  of  the  Department 
of  Agriculture.  Su(^  loans  or  loan 
guarantees  require  compliance  with  the 
MEC,  1992.  The  MEC  has  been 
promulgated  jointly  by  the  three  model 
code  organizations:  the  Building 
Officials  and  Code  Administrators 
International;  the  International 
Conference  of  Building  Officials;  and 
the  Southern  Building  Code  Congress 
International  imder  the  auspices  of  the 
Council  of  American  Building  Officials. 
The  MEC  is  provided  as  a  model  and 


*  Than  are  other  building  wiergy  codes  that  are 
state-specific  or  regional  thM  are  not  considered. 


intended  for  adoption  by  state  and  local 
jurisdictions. 

The  provisions  of  the  MEC,  1992 
regulate  the  design  of  building 
envelopes  for  adequate  thermal 
resistance  and  low  air  leakage  and  the 
design  and  selection  of  mechanical, 
electrical,  service  water-heating  and 
illumination  systems  and  equipment 
vriiich  will  enable  effective  use  of 
energy  in  new  building  construction. 

The  MEC  provides  flexibility  to  permit 
the  use  of  innovative  approaches  and 
techniques  to  achieve  efficient 
utilization  of  energy.  These  provisions 
are  structiued  to  permit  compliance 
with  the  intent  of  the  code  by  any  one 
of  the  following  paths  of  design:  (1)  A 
systems  analysis  approach  for  the  entire 
residential  biffidii^  and  its  energy-using 
subsystems,  including  buildings  which 
utiliM  renewable  sources  (Chapter  4), 

(2)  a  building  design  by  component 
performance  api»x)ach  (Chapter  5)  and, 

(3)  building  design  by  acceptable 
practice  (Copter  6). 

2.  The  Current  Federal  Standards 

On  August  25, 1988,  the  Department 
published  standards  for  new  Federal 
residential  buildings  (53  FR  32536).  It 
established  buildiiig  energy-efficiency 
standards  for  the  design  and 
construction  of  Feder^  residential 
buildings. 

The  current  Federal  standards  require 
that  Federal  agencies  use  software  to 
create  project-specific  compliance  forms 
that  are  then  completed  by  prospective 
builders  to  demonstrate  compliance 
with  minimum  energy-efficiency 
requirements.  The  process  must  be 
imdertaken  for  each  project.  The  micro¬ 
computer  software  program. 
Conservation  Optimization  Standard  for 
Savings  in  Federal  Residences 
(COSTSAFR),  uses  local  construction, 
maintenance  and  replacement  costs, 
local  climate  data,  and  local  fuel  costs 
to  determine  an  energy-efficient  and 
cost-effective  energy  usage  goal  for  any 
of  nine  residential  building  unit  types 
addressed  in  the  CX)STSAFR  program 
data  base.  CXDSTSAFR  calculates 
project-specific  minimum  energy- 
efficiency  requirements  and  presents 
these  requirements  in  compliance  forms 
known  as  “the  point  system.”  The  use 
of  COSTSAFR  eliminated  the  need  for 
performing  lengthy  calculations  or 
luftking  uninfonmed  choices  regarding 
the  selection  of  energy-efficiency 
measures.  COSTSAFR  is  designed  so 
that  implementing  officials,  designers, 
and  buff  ders  can  easily  tell  if  a  proposed 
combination  of  measures  will  result  in 
energy-efficiency  levels  that  meet  or 
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exceed  the  COSTSAFR  required  level 
for  cost-effective  energy-efficiency  in  a 
building. 

The  Department  decided  not  to  use 
COSTSAFR  as  the  basis  for  this  new 
Federal  proposed  rule  because  it  cannot 
always  assured  of  complying  with 
the  new  legislative  requirements.  In 
particular,  COSTSAFR  can  generate 
energy-efficiency  requirements  that  do 
not  meet  the  MEC,  1992  energy-efficient 
levels  specified  by  EPACT.  The  software 
woidd  have  to  be  reconfigured  to 
eliminate  this  possibility. 

3.  Standard  90.2-1993 

Standard  90.2-1993,  Energy-Efficient 
Design  of  New  Low-Rise  Residential 
Buildings,  is  a  standard  for  residential 
construction  published  by  the  American 
Society  of  Heating,  Refidgerating  and  Air 
Conditioning  Engineers  (ASHRAE),  Inc. 
Standard  90.2-1993  is  the  next 
generation  residential  component  of 
ASHRAE’s  earlier  Standard  90  (1975) 
and  Standard  90A-1980,  which 
specified  design  requirements  for 
energy-efficient  commercial  and 
residential  buildings.  Standard  90.2- 
1993  sets  criteria  for  the  building 
envelope,  heating  equipment  and 
systems,  air-conditioning  and  systems, 
and  provisions  for  overall  bmlffing 
design  alternatives  and  trade-ofEs. 

n.  Relationship  Between  tihe  Proposed 
Rule,  the  MEC,  1992,  the  Current 
Federal  Residential  Standards, 
Standard  90.2-1993,  and  Other  Federal 
Initiatives 

A.  General 

The  Department  has  decided  to 
develop  a  proposed  rule  similar  in 
format  to  the  MEC  rather  than  modify 
the  current  Federal  residential  building 
standards.  Currently,  construction 
professionals  are  more  fiuniliar  with  the 
MEC,  1992  format  and  content  than  the 
Federal  standards.  This  familiarity  with 
the  MEC  requirements  and  format  is 
likely  to  reduce  costs  associated  with 
the  development  and  use  of  building 
specifications  consistent  with  those  of 
the  MEC.  The  consistency  of  the 
proposed  rule  with  industry-wide 
practice  will  facilitate  implementation 
by  Federal  agencies  of  the  final  rule. 
Currently,  10  CFR  Part  435  contains 
standards  for  Federal  commercial 
buildings  (Subpart  A),  a* reserved 
section  that  vms  intended  for  voluntary 
standards  for  new  non-Federal 
residential  buildings  (Subpart  B),  and 
standards  for  Federal  residential 
buildings  (Subpart  C).  On  August  6, 
1996,  the  Department  proposed  to 
remove  Subpart  A  from  Part  435  and 
republish  it  as  a  new  Part  434  in  the 


Code  of  Federal  Regulations.  (61  FR 
40882).  In  today’s  proposed  rule. 
Subparts  B  and  C  wotdd  be  removed 
and  Part  435  would  be  revised  to 
establish  standards  for  Federal 
residential  buildings  only. 

B.  Relationship  Between  the  Proposed 
Rule  and  the  MEC,  1992 

The  proposed  rule  would  adopt 
portions  of  the  Model  Energy  Code, 

1992  verbatim.  There  are,  however, 
some  requirements  in  the  proposed  rule 
that  exceed  the  MEC,  1992  resulting  in 
increased  energy-efficiency.  Many  of  the 
provisions  improving  energy-efficiency 
are  found  in  the  1993  and  1995  versions 
or  the  1994  amendments  to  the  MEC, 
1993.  Those  aspects  of  the  proposed 
rule  that  exceed  the  MEC,  1992  resulting 
in  increased  energy-efficiency  are:  (1) 
more  stringent  thermal  envelope 
requirements,  (2)  insulating  of  crawl 
space  walls,  (3^  sealing  recessed  light 
fixtures,  (4)  heating  and  cooling 
equipment  capacity  requirements,  (5)  air 
distribution  system  construction,  and 
(6)  heat  traps. 

The  proposed  rule  would  also  make 
revisions  to  the  Model  Energy  Code, 
1992,  that  are  consistent  wiffi  current 
building  construction  practice.  These 
include  requirements  for:  (1)  insulation 
inspection,  (2)  window  and  door 
thermal  performance  ratings,  (3) 
improved  performance  path 
specifications,  (4)  metal  fiaming 
construction  and,  (5)  radon  and  other 
indoor  air  pollutants.  The  requirements 
referenced  in  (l)-(4)  above,  do  not  save 
energy  but  help  ensure  that  energy 
savings  are  acffieved.  Requirements 
concerning  radon  and  other  indoor  air 
pollutants  are  consistent  with  health 
and  safety  needs. 

Further,  the  Department  has  made 
miscellaneous  minor  changes  to  the 
MEC,  1992  to  improve  the  clarity  and 
useability  of  the  rule.  These 
miscellaneous  changes  are  not  expected 
to  have  any  impact  on  the  agencies  or 
their  ccmtractors. 

The  proposed  rule  is  on  the  average, 

'A  percent  more  energy-efficient  thw 
the  Model  Energy  Code,  1992  for  single¬ 
family  residences  and  26  percent  more 
energy-efficient  than  the  Model  Energy 
Code,  1992  for  multi-family  residences 
for  heating  and  coolii^. 

C.  Relationship  Between  the  Proposed 
Rule  and  the  Current  Federal 
Residential  Standards 

There  are  significant  differences  and 
similarities  between  the  proposed  rule 
and  the  ciuient  standards,  llie  current 
standards  have  a  point  system  related  to 
energy  cost  that  permits  tradeoffs  among 
energy-efficiency  measures,  while  the  > 


proposed  rule  has  an  overall  U-value 
that  permits  tradeoffs  in  envelope 
measures.  The  use  of  microcomputer 
software  is  necessary  to  determine  the 
requirements  of  the  current  standards, 
whereas,  the  requirements  of  the 
proposed  rule  are  contained  in  a 
hardcopy  publication.  Both  have  a 
similar  whole  building  energy  usage 
analysis  compliance  approach. 

The  current  Federal  standards  will 
not  cdways  assure  the  user  of  meeting  or 
exceeding  the  requirements  of  the  MEC, 
1992.  The  Department  has  demonstrated 
that  residential  buildings  designed 
using  COSTSAFR  will  have  a  less 
stringent  level  of  thermal  performance 
than  those  buildings  designed  using  the 
requirements  of  the  proposed  rule. 

D.  Relationship  Between  the  Proposed 
Rule  and  Standard  90.2-1993 

A  number  of  features  from  Standard 
90.2-1993  are  included  in  today’s 
proposed  rule.  These  provisions  address 
feasible  residential  design  features  not 
presently  or  adequately  addressed  by 
the  MEC,  while  provic^g  the  potential 
for  further  energy  savings  in  the 
proposed  rule.  'Iliey  include  heating 
and  cooling  equipment  sizing 
limitations;  default  thermal  performance 
data  for  metal  fiume  walls;  and  heat 
traps  on  water  heaters  for  potable  water. 

Standard  90.2-1993  has  been  put  into 
code  format  providing  a  similar 
structure  for  both  the  standard  and  the 
proposed  rule.  Both  also  have  three 
alternative  compliance  paths  of  similar 
nature.  Standard  90.2-1993  however, 
has  more  complexity  than  the  respective 
compliance  options  of  the  proposed 
rule.  The  Department  believes  that  this 
greater  complexity  of  Standard  90.2- 
1993  would  make  it  more  difficult  to 
adopt,  use,  and  enforce  than  the  MEC, 
which  is  the  basis  for  the  proposed  rule. 
The  Department  also  believes  that  the 
complexity  and  differences  between 
Standard  90.2-1993  and  the  MEC  would 
have  made  it  difficvdt  for  the 
Department  to  have  assured  the  user  of 
meeting  the  minimnin  energy-efficiency 
requirements  of  the  MEC,  1992.  The 
Department  determined  that  the 
necessary  cost  and  resources  to  revise 
Standard  90.2-1993  as  the  proposed 
Federal  residential  rule  and  that  would 
meet  or  exceed  the  MEC,  1992  would 
not  be  warranted.  'The  proposed  rule 
looks  to  the  broad  recognition  and 
penetration  enjoyed  by  the  MEC  within 
the  community  of  residential  designers, 
builders  and  enforcement  officials  to 
facilitate  its  implementation  by  the 
Federal  sector. 
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E.  Relationship  to  Other  Federal 
Initiatives 

The  proposed  rule  would  establish 
the  minimum  level  of  energy-efficiency 
for  new  Federal  buildings.  The  rule 
works  in  conjunction  with  two  related 
Federal  initiatives  designed  to 
encourage  cost-effective  efficiency 
improvements  for  new  buildings  beyond 
the  minimum  requirements  of  the 
proposed  rule.  First,  Executive  Order  on 
Energy  Efficiency  and  Water 
Conservation  at  Federal  Facilities. 
Executive  Order  No.  12902  (59  FR 
11463,  March  8, 1994),  specifically 
requires  that,  “Each  agency  involved  in 
the  construction  of  a  new  facility — shall: 
(1)  design  and  construct  such  facility  to 
minimize  the  life  cycle  cost  of  the 
facility  by  utilizing  energy  efficiency, 
water  conservation,  or  solar  or  other 
renewable  energy  technologies.”  Section 
306(a)  of  Executive  Order  12902.  It  also 
requires  agencies  to  “ensure  that  the 
design  and  construction  of  fecilities 
meet  or  exceed  the  energy  performance 
standards  applicable  to  Federal 
residential  or  commercial  buildings  as 
set  forth  in  10  CFR  Part  435,  local 
building  standards,  or  a  Btu-per-gross 
square-^t  ceiling — ^whichever  will 
result  in  a  lower  Ufe  cycle  cost  over  the 
life  of  the  facility.”  Section  306(a)(2)  of 
Executive  Order  12902.  In  addition. 
Federal  agencies  shall  increase,  to  the 
extent  practicable  and  cost-efiective, 
purchases  of  products  that  are  in  the 
upper  25  percent  of  energy  efficiency  for 
all  similar  products,  or  products  that  are 
at  least  10  percent  more  efficient  than 
the  minimum  level  that  meets  Federal 
standards.  Section  507(a)(2)  of 
Executive  Order  12902.  lliis  latter 
provision  is  being  implemented  through 
the  Department’s  “Procurement 
Challenge  Program”  that  notifies 
Federal  agencies  of  the  availability  and 
performance  of  these  high-efficiency 
options.  This  “Procuremmit  Challenge 
Program”  is  being  coordinated  with  the 
EPA  “Energy  Star”  product 
specification  activities.  In  addition,  the 
Department’s  Office  of  Building 
Technologies,  State  and  Community 
Programs  provides  detailed  technic^ 
information  on  state-of-the-art  energy- 
efficiency  equipment  for  new  buildings. 
These  sources  of  technical  assistance 
can  help  Federal  agencies  specify 
highly-effident  equipment  for  new 
F^e^  residential  buildings. 

Second,  section  435.108  of  today’s 
proposed  rule  references  the 
requirements  of  10  CFR  Part  436 
governing  life-cycle  cost  analysis  for 
Federal  energy  investments.  Tlie  life¬ 
cycle  cost  analysis  provisions  found  in 
10  CFR  Part  436  allow  agencies  to 


determine  when  additional  or  alternate 
energy-efficiency  measvues  would 
provide  net  benefits  in  the  form  of 
energy  cost  savings  to  ensvue  that 
measures  selected  are  cost-effective  to 
the  Federal  government.  This  is 
especially  relevant  in  areas  where 
energy  costs  are  higher  fiian  presumed 
for  the  analysis  supporting  today’s 
proposal,  and  for  innovative 
technologies  and  specifications  that 
cannot  be  readily  incorporated  into  the 
proposed  rule,  '^e  microcomputer 
program  entitled  “ARES”  (Automated 
Residential  Energy  Standard)  can  be 
used  for  evaluating  the  life-cycle  cost- 
effectiveness  of  various  thermal 
envelope  energy-efficiency  measures 
(EEMs)  that  can  be  more  energy-efficient 
than  the  requirements  of  the  proposed 
rule.  The  Department  is  currently 
conducting  life-cycle  cost  analysis  that 
would  identify  energy-efficiency 
measures  that  are  economically  justified 
in  specified  circumstances  and  exceed 
the  TniniTTiiim  requirements  of  the 
proposed  rule.  The  Department  will 
provide  the  results  of  this  analysis  to  the 
Federal  agencies  to  assist  them  in  the 
design  and  construction  of  energy- 
efficient  Federal  residential  buildings. 

nL  Descripticm  of  the  Proposed  Rule 
and  Differences  Between  ffie  Proposed 
Rule  and  the  Model  Energy  Code,  1992 

This  section  describes  the  proposed 
rule  and  the  differences  betwemi  the 
proposed  rule  and  the  Model  Energy 
Code,  1992.  Those  sections  of  the 
proposed  rule  not  specifically  addressed 
here  have  been  adopted  from  the  MEC, 
1992.  Minor  language  and  citation 
changes  will  not  be  noted.  The 
discussion  below  corresponds  to  the 
subparts,  sections,  paragraphs,  and 
subparagraphs  in  the  proposed  rule.  The 
sections  identified  as  reserved  are 
discussed  briefly. 

A.  Subpart  A:  Administration  and 
Enforcement 

This  subpart  describes  the  scope  and 
general  requirements  of  the  rule,  the 
requirements  concerning  the 
identification  and  maintenance 
information  on  building  materials  and 
equipment,  the  use  of  ^temate 
materials,  the  application  of  the 
proposed  rule  if  sections  are  in  conflict, 
and  the  requirement  for  a  life-cycle  cost 
analysis. 

Proposed  sections  435.101-108 
contain  changes  from  the  MEC,  1992,  as 
discussed  below.  The  Department 
believes  that  the  provisions  discussed 
below  are  technologically  feasible,  and 
are  of  such  minimal  cost  that  the 
benefits  of  such  requirements  make 
them  economically  justified. 


1.  Sections  435.102.1.2  and  435.102.1.3: 
Building  Envelop>e  Insulation  and 
Insulation  Installation 

The  sections  require  that  insulation 
installed  in  the  building  be  clearly 
marked  so  that  the  “R-value”  of  the 
insulation  can  be  easily  verified.  The 
blown  or  sprayed  attic  insulation 
“depth”  marker  requirement  is 
contained  in  the  MEC,  1995  but  not  in 
the  MEC,  1992.  The  insulation  depth 
markers  will  help  ensure  that  the 
claimed  thickness  of  the  loose-fill 
ceiling  insulation  can  be  verified. 
Verification  of  the  ceiling  insulation 
assures  that  the  designed  energy- 
efficiency  performance  of  the  building 
ceiling  can  be  achieved  at  a  minimal 
cost  to  the  govenunent  The  associated 
costs  are  minimal  compared  to  the 
possibility  of  installing  insulation  that  is 
less  than  the  required  designed 
thickness  and  thereby  loses  energy.  The 
use  of  depth  markers  is  technologically 
feasible  because  a  marker  is  a  simple 
ruler  graduated  in  one-inch  increments 
and  affixed  to  the  roof/ceiling  fiaming. 

2.  Section  435.102.3:  Fenestration 
Product  Rating,  Certification,  and 
Labeling 

Section  121  of  EPACT  requires  the 
Secretary  of  Energy  to  make  a 
determination,  within  one  year  of 
enactment,  on  whether  a  window 
energy  rating  and  labeling  program 
established  by  the  Natioi^  Fenestration 
Rating  Council  (NFRC)  meets  the 
objectives  of  the  legislation.  If  not,  the 
Department  is  to  develop  a  mandatory 
rating  program.  The  Secretary’s 
provision^  determination  concluded 
that  the  NFRC  voluntary  national 
window  rating  program  meets  the 
requirements  of  EPACT.  (September  23, 
1994,  59  FR  48865, 48868).  The 
Department  supports  the  NFRC  efforts 
to  establish  a  uniform,  national  rating, 
certification  and  labeling  program 
through  incorporation  of  the  NFRC 
program  in  F^eral,  state  and  local 
government  and  national  voluntary 
codes  and  standards. 

The  verification  of  window  and  dom 
assembly  U-values  is  a  significant 
element  in  determining  the  ovmall  U- 
value  or  thermal  performance  of  the 
building  envelope,  which  is  a  key  factor 
in  achieving  compliance  with  the 
proposed  rude.  Section  435.102.3  of  the 
proposed  rule  recpiires  that  whan 
Federal  agencies  purchase  fenestration 
products,  the  U-value  (conductive  heat 
transfer)  for  that  fenestration  product 
(window,  door,  and  skyli^t)  shall  be 
assigned.  If  the  product  hu  been  tested 
in  accordance  with  NFRC  100-91 
(Procedure  for  Determining  Fenestration 
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Product  Thetnoal  Properties),  the  NFRC 
U-value  shall  be  used.  The  rating 
procedure  tests  the  fenestration 
products  to  determine  the  conductive 
heat  transfer  properties  and/or 
characteristics  of  the  product 

If  fenestration  products  are  not  tested 
in  accordance  with  NFRC  100-91,  a 
default  U-value  will  be  assigned,  using 
Tables  102.3.1  and  102.3.2  located  in 
the  Appendix  of  the  proposed  rule.  The 
default  values  represent  a  conservative 
energy-efficiency  performance  potenti£d 
of  a  product  based  on  characteristics  of 
the  product  which  are  verifiable  by 
visual  inspection.  The  NFRC  100-91 
rating  procedure  and  the  default  U- 
value  tables  for  non-tested  products  in 
the  proposed  rule  are  those  foimd  in  the 
MEC,  1995. 

There  is  no  standard  for  rating  the 
energy-efficiency  (U-values)  of  window 
and  door  assemblies  in  the  MEC,  1992. 
The  inclusion  of  the  requirement  to 
assign  U-values  to  fenestration  products 
will  potentially  save  energy  costs  by 
eliminating  inaccurate  U-values  or 
ratings  that  do  not  reflect  the  total 
window  or  door  assembly  thermal 
performance.  Thus  assigning  U-values 
or  default  U-values  helps  to  ensure  that 
the  claimed  thermal  performance  of 
fenestration  products  will  actually  be 
achieved  in  housing  construction. 

The  NFRC  procedure  provides  a  fair 
and  accurate  rating  of  window  and  door 
thmmal  performance.  Over  22,000 
products  have  been  rated  by  the  NFRC. 
The  ratings  of  window  and  door  thermal 
perfixmance  are  recognized  by  at  least 
six  states  in  their  building  code 
provisions  regarding  energy-efficiency. 

Windows  a^  doors  that  are  rated  in 
accordance  with  NFRC  100-91  may 
result  in  an  expmiditure  by  die  product 
manufacturer.  However,  NFRC  100-91 
is  set  up  so  diat  every  window  or  door 
unit  nrad  not  be  tested  individually. 

The  results  of  a  few  actual  tests  are 
extrapolated  by  computer  modeling  to 
the  manufacturer's  entire  product  Une. 
Thus  the  per  unit  cost  of  receiving  a 
NFRC  rating  is  relatively  small. 
Alternatively,  a  fenestration  product 
manufacturer  can  elect  not  to  test  and 
save  the  associated  costs,  and  receive 
the  default  U-value  rating. 

Assigning  a  U-value  according  to  the 
new  rating  procedure  can  change  the 
rating  received  by  particular  windows. 

A  model  that  was  previously  rated  at  0.4 
might,  for  example,  be  rated  under  the 
new  system  at  0.5.  As  a  result,  there 
may  be  situations  in  which  agencies 
would  change  the  window  selected  in 
order  to  keep  with  the  code’s  U-value 
requirements.  That  change  could  result 
in  higher  purchase  prices,  but  would 
reduce  building  energy  use  as  welL  The 


use  of  energy-efficient  windows  is 
becoming  standard  building 
construction  practice  in  most  regions  of 
the  nation,  particularly  in  the  northern 
tier  states,  indicating  ffieir  general  cost- 
effectiveness  in  today’s  building 
markets.  Given  the  nominal  cost  per 
unit  for  NFRC  testing  and  rating  and  the 
general  cost-effectiveness  of  energy- 
efficient  windows,  the  Department  has 
determined  that  the  assigning  of  U- 
values  in  accordance  with  NFRC  100-91 
or  defavdt  U-values  in  the  proposed  rule 
is  economically  justified.  See  the 
Technical  Support  Dociunent,  section 
6.7,  page  6.6. 

3.  Section  435.104:  [Reserved] 

The  proposed  rule  does  not  include 
the  section  entitled,  “Plans  and 
Specifications’’  from  the  MEC,  1992. 

4.  Section  435.105:  [Reserved] 

The  MEC,  1992  has  requirements 
concerning  the  inspection  by  the 
building  official  of  construction  or  work 
for  which  a  building  permit  is  required. 
Federal  agencies  have  various 
procedures  concerning  the  inspection  of 
construction.  Section  435.105  is 
reserved  in  the  proposed  rule  to  allow 
Federal  agencies  the  flexibility  of  using 
their  own  requirements  concerning  the 
inspection  of  residential  construction. 

5.  Section  435.106:  [Reserved] 

The  proposed  rule  does  not  include 
the  section  entitled,  “Validity’’  from  the 
MEC,  1992. 

6.  Section  435.107:  Precedence 

The  Model  Energy  Code,  1992 
contains  no  statement  addressii^  the 
order  of  precedence  between  potentially 
conflicting  reqviirements  of  the 
proposed  code  and  those  of  a  reference 
standard.  Section  435.107.1  of  the 
proposed  rule  clarifies  which 
requirements  that  shall  apply. 

7.  Section  435.108:  Life-Cycle  Cost 
Analysis 

The  MEC,  1992  contains  no 
requirements  related  to  life-cycle  costs. 
The  proposed  rule  would  require 
buildup  designfs]  of  Federal  residential 
buildings  to  be  eveduated  consistent 
with  Subpart  A  of  10  CFR  Part  436, 
which  specifies  methodologies  and 
procedures  for  life-cycle  cost  analyses  of 
Federal  buildings. 

B.  Subpart  B:  Definitions 

This  subpart  includes  definitions  for 
all  relevant  words  or  phrases  that  have 
a  specific  meaning  within  the  context  of 
the  rule.  In  accordance  with  the 
proposed  rule,  new  definitions  not  in 
die  MEC,  1992  have  been  added  and 
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imneeded  definitions  have  been 
removed.  For  example,  definitions 
related  to  the  radon  control 
requirements  have  been  added  and 
definitions  related  to  non-residential 
HVAC  systems  and  components  not 
regulated  by  this  rule  have  been  deleted. 
Appendix  D  in  the  Technical  Support 
Document  identifies  those  definitions 
that  have  been  added  or  removed. 

C.  Subpart  C:  Design  Conditions 

This  subpart  gives  sources  for  heating 
and  cooling  degree-day  data,  establishes 
design  conditions  for  ffie  sizing  of  the 
heating,  ventilating,  and  air- 
conditioning  system,  and  provides 
reference  standards  for  mechanical 
ventilation  criteria.  Other  than 
identifying  cooling  degree-days  and 
providing  more  specific  information  on 
where  one  may  obtain  weather  data,  this 
section  is  unchanged  fiom  the  MEC, 
1992. 

D.  Subpart  D:  Design  by  Systems 
Analysis;  Design  Utilizing  Renewable 
Energy  Sources 

This  subpart  contains  a  compliance 
approach  t^t  may  be  used  as  an 
alternative  to  Subpart  E.  Subpart  E 
contains  the  miniimim  energy-efficiency 
requirements  for  the  thermal 
performance  of  new  Federal  residential 
buildings. 

Subp^  D  requires  that  the  user 
conduct  an  annual  energy  analysis.  It 
defines  the  general  methodology  and 
rules  for  this  energy  comparison.  A 
proposed  building  complies  with  this 
rule  if  its  calculated  annual  energy 
usage  is  less  than  or  equal  to  the  energy 
usage  of  a  similar  building  (referred  to 
as  the  “standard  design’’]  designed  in 
accordance  with  Subpart  E.  The  aimual 
energy  analysis  methodology  is 
equivalent  to  that  in  Chapter  4  of  MEC, 
1992  but  provides  more  direction  and 
specific  detail  on  how  the  annual  energy 
analysis  shall  be  conducted,  as 
discussed  below. 

1.  Section  435.402.1:  Energy  Analysis 

A  critical  parameter  for  performing 
any  comparative  energy  analysis  is 
defining  the  space  heating,  air 
conditioning,  and  service  water  heating 
equipment  and  the  efficiency  or 
performance  levels  of  that  equipment 
for  the  “standard"  design. 

As  in  the  MEC,  1992,  the  proposed 
rule  would  require  that  the  standard  and 
the  proposed  design  be  compared 
utilizing  the  “same  energy  source(s]  for 
the  same  fimctions.”  These  energy 
sources  are  determined  by  the  Subpart 
E  provisions  governing  the  selection  of 
equipment  'Ilus  energy  consumption 
provision  is  similar  to  the  provision  in 
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section  402.1  contained  in  the  MEC, 

1992  and  1993.  The  only  substantive 
difference  between  the  proposed  rule 
and  the  earlier  versions  of  the  MEC  that 
relate  to  this  section  is  the  application 
of  life-cycle  cost  requirements. 

In  order  to  comply  with  Subpart  D,  a 
proposed  design  must  be  at  least  as  life- 
cycle  cost-effective  as  the  standard 
design  and  use  no  more  energy  than  the 
standard  design.  In  the  event  that  the 
proposed  design  utilizes  more  than  one 
energy  source  and  increases  the 
consiunption  of  one  energy  source  and 
decreases  the  consiunption  of  the  other 
energy  source,  then  the  overall  energy 
consumption,  measured  at  the  site,  must 
be  less  than  or  equal  to  the  standard 
design.  Because  die  energy  sources  in 
the  standard  and  proposed  design  must 
be  the  same,  changes  in  energy 
consumption  that  affect  more  than  one 
energy  source  would  be  limited  to 
variations  in  equipment  efficiency  and 
types  and  building  thermal  envelope 
efficiencies. 

Because  methods  for  consistendy 
measuring  and  comparing  the  energy 
performance  of  new  technologies  take 
dme  to  develop,  the  proposed  design 
may  utilize  newer  equipment  types  not 
covered  using  current  Department  test 
procedures.  The  Department  is 
requesting  comment  on  methods  of 
addressing  newer  equipment 
technologies  for  which  a  recognized 
means  of  evaluating  and  comparing 
energy  performance  have  not  yet  been 
fully  developed. 

2.  Section  435.402.1.1:  Input  Values/ 
Assumptions  for  Group  R  (Single- 
Family  and  Multi-feunily  Low  Rise) 
Buildings 

This  proposed  rule  specifies  input 
values/assumptions  for  certain  energy- 
related  building  parameters  that  must  be 
used  in  the  whole  building  energy 
analysis  comparison.  These  values  were 
taken  firom  the  MEC,  1995.  In  contrast, 
the  MEC,  1992  does  not  provide 
specification  of  these  values.  For 
example,  if  the  builder  or  designer 
chooses  to  use  the  annual  energy 
analysis  approach,  the  thermostat  set 
points  that  must  be  assumed  are  given 
in  Table  402.1.1-4,  whereas  the  MEC, 
1992  provides  no  infbrmatioiL 

The  specification  of  input  values/ 
assiunptions  performs  two  functions. 
First,  it  elimi^tes  the  time  and  effort 
that  each  user  needs  to  set  these  values/ 
assumptions  individually.  Second,  it 
establishes  ground  rules  that  ensure 
consistency  among  different  whole 
building  annual  energy  analyses  and 
helm  mevent  misuse  of  this  approach. 

tne^partment  has  determined  that 
spedfyiiig  the  input  values/assumptions 


to  annual  energy  analyses  comparisons 
is  technologically  feasible  because  it  is 
consistent  with  current  building  energy 
usage  analysis  practice  and  is  the  only 
way  to  verify  consistency  in  analytic^ 
results  across  the  different  anedytical 
tools.  The  specification  of  input  values 
is  also  economically  justified  since 
failure  to  specify  such  input  values 
could  result  in  the  approval  of 
noncomplying  or  unr^istic  building 
designs  and  unnecessary  energy  cost 
increases.  The  introduction  of  erroneous 
data  would  add  unwarranted  time, 
effort,  and  cost  to  the  project 

The  Department  has  included  many 
new  annual  energy  analysis  input 
values/assumptions  in  the  proposed 
rule.  See  the  Technical  Support 
Document,  section  6.8,  page  6.8. 

3.  Section  435.403.3:  Passive  Solar 
Design  Analysis 

The  MEC,  1992  and  1995  do  not 
include  direction  on  methodologies  for 
measuring  the  energy  impacts  of  solar 
space  conditioning.  This  section  of  the 
proposed  rule  allows  for  the  optional 
use  of  “BuildeiGuide,”  a  software 
program  that  calculates  heating  and 
cooling  loads  for  solar  technologies. 
“BuildeiGuide”  was  produced  %  the 
Department  in  partnership  with  the 
Passive  Solar  Industries  Council  and  the 
National  Renewable  Energy  Laboratory. 
The  resulting  “BuildetCuide”  package 
is  specific  to  some  2400  United  States 
locations,  and  uses  a  methodology  that 
is  based  on  15  years  of  solar  energy 
research.  The  Department  has 
determined  that  “BuildeiGuide”  is  a 
well  developed,  widely  distributed  and 
recognized  software  program.  Other 
reliable  tools  for  calc^ating  energy 
usage  of  solar  technologies  or  other  new 
energy-efficiency  measures  can  be  used. 
The  Department  recognizes  that  designs 
using  renewable  energy  sources  for 
space  conditioning  or  water  heating  may 
bie  economically  justified.  The 
Department  is  promoting  ways  to 
further  stimulate  the  use  of  renewable 
sources  of  energy.  The  Department 
welcomes  additional  suggestions  on 
approaches  for  crediting  measures  that 
use  renewable  sources  of  energy. 

E.  Subpaitfi:  Design  by  Component 
Peiformance  Approach 

Sections  435.501-505  contain  the 
minimum  energy-efficiency 
requirements  for  the  thenrud 
periormance  of  building  envelope 
components,  building  mechanical 
systems  and  equipment,  service  water 
heating,  and  electrical  power  and 
lighting.  Compliance  writh  the 
requirements  of  Subpart  E  is  required 
unless  the  optional  compliance 


approach  prescribed  in  Subpart  D  is 
used. 

The  building  envelope  requirements 
apply  to  the  building  components 
enclosing  conditioned  space,  including: 
roof/ceilings,  above  grade  walls,  slab- 
on-grade  floors,  floors  over 
unconditioned  spaces,  basement  walls, 
crawl  space  walls,  doors,  windows,  and 
skylights.  The  proposed  rule  also 
contains  requirements  limiting  air 
infiltration  through  the  building 
envelope. 

The  mechanical  systems  and 
equipment  performance  requirements 
set  heating  and  cooling  equipment  load 
capacity  (sizing)  limits,  temperature  and 
humidity  cont^  requirements,  ^ 
distribution  system  construction  and 
insulation  requirements,  and 
backdrafting  testing  requirements.  The 
requirements  relating  to  electrical  powrer 
and  lighting  systems  apply  only  to 
multi-family  residences.  The 
mechanical  equipment  section  does  not 
require  mech^cal  equipment 
efficiencies  that  exce^  current  Federal 
minimum  standards. 

Sections  435.501-505  of  the  proposed 
rule  in  Subpart  E  revise  and  update  the 
requirements  contained  in  Chapter  5  of 
the  MEC,  1992.  Subpart  E  contains  two 
separate  building  envelope  compliance 
approaches.  The  two  approaches  are:  (1) 
llie  individual  component  performance 
approach  and,  (2)  the  whole  building 
performance  approach.  The  individual 
component  performance  approach 
(section  435.502.2.1)  gives  maximum 
Uo^  requirements  for  the  floor  over 
unheated  spaces,  wall,  and  roof/ceiling. 
The  different  elements  of  the  wall 
(insulation,  wdndows,  doors,  opaque 
wall),  the  floor  (insulation,  type  of 
floor),  or  the  roof/ceiling  (insulation, 
skylights,  type  of  ceiling)  may  be  varied 
to  achieve  the  Uo.  The  whole  building 
performance  approach  (section 
435.502.2.2)  defines  the  maximum  Uo 
requirement  for  the  entire  building.  The 
user  can  then  tradeoff  among  the 
requirements  for  the  wralls,  floors,  and 
roof/ceilings  as  long  as  the  maximum  Uo 
for  the  entire  building  is  not  exceeded. 

1.  Major  Revisions  From  the  Model 
Energy  Code,  1992  That  Are  Contained 
in  Subpart  E  of  the  Proposed  Rule 

The  major  substantive  changes  from 
the  MEC,  1992  as  found  in  Subpart  E  are 
described  below. 

a.  Section  435.502:  Building  thermal 
envelope  requirements.  The  tables 

s  the  1—  wmghtad  «wge  thenaal 
tmumittanoo  of  an  ana  oi  the  Iwilding  envalope: 
La.,  the  axterior  wall  aasambly  includii^ 
fanaatration  and  doon,  tha  roof  and  cailLag 
aaaambly,  and  tha  floor  asaambly  (Britiah  tharnial 
unit/(lMW  X  aquara  faal  x  dagraaa  Fahnohait). 
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found  in  proposed  section  435.502,  and 
Figures  1  through  6  in  the  Appendix 
contain  the  building  thermal  envelope 
requirements.  These  requirements  are 
significantly  changed  from  the  MEC, 

1992  and  generally  are  more  stringent 
than  the  MEC,  1992,  except  for  the 
requirements  for  crawl  space  walls 
which  are  essentially  the  same  as  those 
in  the  MEC,  1992.  The  requirements  that 
are  more  stringent  than  the  MEC,  1992 
consist  of  maximiun  Uo-values  for 
above-grade  walls  including  windows 
and  doors,  roof/ceilings,  floors  over 
unheated  spaces,  basement  walls,  and 
ininimiim  R-values  for  slab-on-grade 
perimeters.  When  describing  the 
thermal  performance  of  a  biiilding 
component,  consider  that  the  lower  a 
Uo-value,  the  more  energy-efficient  the 
component  and  the  higher  a  R-value,  the 
more  energy-efficient  ffie  component. 

The  E)epartment  conducted  a  life- 
cycle  cost  economic  analysis,  as 
specified  at  10  CFR  Part  436,  to  analyze 
these  thermal  envelope  requirements  so 
as  to  minimize  life-cycle  costs  to  the 
Federal  government.  The  assessment 
was  conducted  using  the  ARES 
computer  software  analyzing 
information  such  as  the  average  Federal 
cost  of  energy,  expected  energy  price 
increases,  and  typical  costs  for 
installation  and  maintenance  of 
proposed  measures.  The  economic 
analysis  considered  construction-related 
costs  and  space  heating  and  cooling 
energy  costs  for  881  cities  and  eight 
types  of  common  heating  fuel/ 
equipment  types.  See  the  Technical 
Support  Document  (chapters  2  thru  5) 
for  a  detailed  description  of  the  analysis 
to  establish  the  building  thermal 
envelope  requirements. 

b.  Section  435.502.2.1.1.2:  Metal 
finming.  The  proposed  rule  includes  a 
detailed  new  table  (Appendix  Table 
502.2.1.1.2)  to  provide  users  with  the 
correction  factors  for  the  thermal- 
performance  values  of  wall  assemblies 
framed  with  metal  studs.  Table 
502.2.1.1.2  does  not  appear  in  the  MEC, 
1992  but  is  in  the  MEC,  1995  and 
Standard  90.2-1993.  This  table  provides 
a  standardized  treatment  of  heat  loss 
through  walls  framed  with  metal  studs. 
The  thermal  performance  requirements 
of  such  walls  are  the  same  as  those  for 
wood-framed  walls.  Metal  framing  is 
technologically  feasible.  Metal  w^ 
assemblies  have  become  more  popular 
over  the  last  several  years  due  in  part  to 
the  price  increase  of  wood.  Metal 
fraining  is  not  required  by  the  rule  and 
need  not  be  specified  where  not  cost- 
effective  or  offierwise  not  preferred. 

c.  Section  435.502.2.1.5:  Crawl  space 
walls.  Section  435.502.2.1.5  of  the 
proposed  rule  requires  floors  above 


crawl  spaces  vented  to  outdoors  to  be 
insulated.  This  requirement  is  contained 
in  the  MEC,  1995,  but  is  not  in  the  MEC, 
1992.  In  the  MEC,  1992  insulating  the 
crawl  space  wall  was  hot  dependent  on 
whether  the  crawl  space  was  ventilated. 
Wall  insulation  for  vented  crawl  spaces 
is  ineffective  because  outside  air  will 
enter  the  crawl  space  through  the  vents. 
Increased  energy  usage  results  from  the 
iminsulated  heat  transfer  path  through 
the  floor  above.  Crawl  space  wall 
insulation  in  the  proposed  rule  is  an 
option  only  if  the  crawl  space  is  not 
vented.  The  Department  has  determined 
that  the  insulation  of  floors  over  vented 
crawl  spaces  is  technologicrdly  feasible 
since  it  is  part  of  current  standard 
building  construction  practice. 

Further,  the  requirement  is 
economically  justified.  See  the 
Technical  Support  Document,  section 
6.3,  page  6.2. 

d.  Section  435.502.3.3:  Recessed 
lighting  fixtures.  Recessed  lighting 
fixtures,  when  installed  in  the  building 
envelope,  must  be  properly  sealed  to 
prevent  unwanted  ceiling  air  leakage. 

The  requirement  is  contained  in  the 
MEC,  1995.  Without  this  requirement, 
recessed  lighting  fixtures  can  be  a 
significant  source  of  energy  loss  due  to 
air  leakage  into  the  attic  space.  The 
MEC,  1992  has  no  requirements  relating 
specifically  to  recess^  lighting  fixtures. 

The  Department  has  determined  that 
the  insulation  and  sealing  of  recessed 
lighting  fixtures  are  technologically 
feasible.  These  practices  are  used  in 
current  building  construction  practice. 
The  requirement  is  economically 
jiistified  because  the  increment^  cost 
for  installing  well-sealed  recessed  light 
fixtures  is  less  than  the  cost  of  the 
energy  that  would  otherwise  be  lost  over 
the  25-year  analysis  period.  See  the 
Technical  Support  Document,  section 
6.6,  page  6.5. 

e.  Section  435.503.2:  Mechanipal 
equipment  efficiency.  Section  435.503.2 
addi^es  the  selection  of  heating  and 
cooling  equipment  with  attention  to  the 
use  of  life-cycle  cost  principles.  The 
primary  difference  between  the  MEC, 
1992  and  the  proposed  rule  regarding 
this  section  is  that  the  proposed  rule 
includes  provisions  addre^ing  the  life- 
cycle  cost  of  the  installed  equipment. 
The  MEC,  1992  has  no  requirements 
concerning  life-cycle  cost  principles.  In 
the  propos^  rule  when  selecting  among 
equipment  options  that  are  minimally 
compliant  with  Federal  performance 
standards,  that  option  with  the  lowest 
life-cycle  cost  is  to  be  selected.  The 
proposed  rule  allows  for  the  selection  of 
equipment  that  exceeds  Federal 
minimum  efficiency  standards  rmder 
Subpart  E  providing  the  equipment  is  at 


least  as  life-cycle  cost  effective  as 
equipment  that  is  minimally  compliant 
with  Federal  standards.  Agencies  are 
encouraged  through  the  Procurement 
Challenge  program  and  other  Federal 
initiatives  to  consider  more  energy- 
efficient  equipment. 

Given  the  large  range  of  heating  and 
cooling  equipment  types  and 
efficiencies  available,  this  section 
provides  a  simplified  method  for 
incorporating  life-cycle  cost  principles 
into  equipment  selection.  Two  options 
are  provided  for:  the  first  option 
requires  Federal  agencies  to  select  the 
most  cost-effective  equipment  that  is 
minimally  compliant  with  Federal 
standards.  For  central  heating  and 
cooling  equipment  systems  for  multi 
family  dwellings  that  service  multiple 
rather  than  individual  dwelling  units, 
minimum  equipment  efficiencies  found 
in  the  codified  version  of  ASHRAE 
Standard  90.1-1989  are  used.  This 
approach  is  consistent  with  the  overall 
rule,  which  sets  building  envelope 
efficiency  requirements  at  a  level  that  is 
cost-effective  on  average  when 
equipment  at  minimum  Federal 
efficiency  levels  is  used.  The  second 
option  allows  for  the  use  of  any  other 
equipment  available,  provided  that  it  is 
at  least  as  cost-effective  as  the  heating 
and  gooling  equipment  identified  under 
the  first  option.  This  second  option 
allows  for  the  use  of  more  efficient 
versions  of  equipment  that  are  subject  to 
minimum  Fedei^  standards  and  would 
allow  use  of  equipment,  such  as  natural 
‘gas  heat  piunps  or  groimd  source  heat 
pumps,  that  are  not  covered  by  the 
Federal  standards. 

It  is  anticipated  that  for  most 
buildings,  an  informal  comparison  of 
local  costs  and  fuel  availability  will 
identify  a  few  systems  as  the  most  likely 
to  be  the  most  cost-effective;  these 
systems  can  then  be  compared  in  more 
detail  to  identify  the  system  that  has  the 
lowest  life-cycle  cost  under  the  first 
option.  If  any  other  equipment  is 
preferred,  a  single  additional  calculation 
will  establish  whether  it  is  more  cost- 
effective  than  the  system  identified  in 
the  first  option. 

f.  Section  435.503.3.1.1:  Heating  and 
cooling  equipment  capacity.  The 
Department  has  included  limits  qn 
equipment  capacities  in  section 
435.503.3.1.1  of  the  proposed  rule. 
These  requirements  are  taken  from  the 
codified  version  of  Standard  90.2-1993. 
The  MEC,  1992  has  no  requirements 
relating  to  the  sizing  of  heating  and 
cooling  equipment.  Oversizing  of 
heating  and  cooling  equipment  results 
in  increased  energy  usage  since  the 
equipment  cycles  on  and  off  more 
fr^uently  and,  therefore,  runs  at  a 
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lower  average  efficiency  than  properly 
sized  equipment.  Furthermore, 
oversized  cooling  equipment  is  less  able 
to  remove  moisture  from  the  air  and, 
therefore,  is  less  able  to  control 
humidity.  Also,  oversized  heating, 
ventilating,  and  air-conditioning 
equipment  also  generally  costs  more  to 
purchase  than  properly  sized 
equipment.  The  Department  believes 
that  the  requirement  is  technologically 
feasible  and  economically  justified 
based  on  the  discussion  above.  See  the 
Technical  Support  Document,  section 
6.2,  page  6.2.  However,  in  very  well 
insulated  homes,  equipment  sizing 
could  be  such  that  the  smallest  available 
size  of  intended  equipment  might  not 
meet  the  proposed  sizing  requirement. 
The  Department  would  appreciate 
comments  on  what  designers  should  do 
if  imable  to  obtain  equipment  within  the 
equipment  capacity  requirements. 

g.  Section  435.503.5.7.2:  Duct  sealing. 
The  proposed  rule  would  contain  duct 
sealing  requirements  thdl  are  more 
stringent  than  those  in  the  MEC,  1992. 

A  requirement  that  all  low-pressure  air 
ducts  be  sealed  with  mastic  with  fibrous 
backing  tape  was  added  as  section 
435.503.5.7.2  of  the  proposed  rule.  This 
requirement  is  also  in  the  MEC,  1995. 

Leaking  supply  and  return  ducts 
decrease  heating  and  cooling  equipment 
efficiency  and  increase  energy  usage 
while  not  meeting  resident  comfort 
requirements.  Many  studies  of  actual 
houses  have  revealed  leaky  ducts  to  be 
a  major  source  of  energy  loss.  One  study 
showed  leaks  of  15  percent  can  reduce 
air  conditioner  efficiency  by  33 — 50 
percent.  See  the  Technic^  Support 
Document,  section  6.4,  page  6.4.  To 
address  these  problems,  the  proposed 
rule  requires  all  low-pressure  supply 
and  return  ducts  outside  the 
conditioned  space  to  be  sealed  with 
mastic  with  fibrous  backing  tape.  In 
contrast,  the  MEC,  1992  requires  only 
that  the  supply  ducts  are  s^ed  and 
allows  any  type  of  tape. 

Cxirrent  construction  practice  allows 
the  use  of  duct  tape  to  “seal”  cracks  and 
crevices  in  supply  and  return  air  ducts. 
Duct  tape  however,  is  not  a  sealant.  A 
clean  surface  and  a  tight  fit  are  required 
to  produce  a  “seal”  at  installation  emd 
neither  of  these  conditions  is  routinely 
met.  If  a  “seal”  is  obtained  at 
installation,  however,  the  tape  degrades 
over  time  as  a  result  of  deterioration  of 
the  glue.  Properly  installed  duct  tape 
“seals”  often  will  leak  within  a  year  or 
two.  Repairing  leaking  ducts  after 
construction  can  be  costly  or 
impractical  because  ducts  are  often  in 
inaccessible  locations  or  they  are 
wrapped  with  insulation  that  must  be 
removed  and  replaced. 


Mastic  is  a  permanent  sealant.  It  does 
not  degrade  over  time,  and  is  expected 
to  last  for  the  life  of  the  home. 

Installation  is  imcomplicated,  with 
several  methods  of  application  from 
which  to  choose.  Mastic  has  excellent 
adhesive  and  cohesive  properties,  even 
on  typically  dirty  or  oily  surfaces  fmmd 
at  the  construction  site.  The  cost  of 
sealing  ducts  in  existing  housing  is 
estimated  to  range  from  $50  to  $300 
when  the  installer  has  unrestricted 
access  to  the  ducts  without  making  it 
necessary  to  remove  the  finished 
material  that  may  cover  the  ducts.  The 
cost  will  clearly  be  lower  during 
construction  in  new  housing.  This 
requirement  is  technologictdly  feasible 
herause  mastic  and  tape  sealing  are 
fmmd  in  ciurent  building  construction 
practice.  The  requirement  is 
economically  justified  because  the  cost 
of  the  energy  saved  over  the  25-year 
analysis  period  would  exceed  the  cost  of 
the  additional  labor  and  materials  that 
would  be  used  to  comply  with  this 
section.  See  the  Technical  Support 
Document,  section  6.4,  page  6.4. 

h.  Section  435.503.5.9.1:  Backdrafting 
test.  The  Department  has  included 
requirements  relating  to  the  prevention 
of  backdrafting  of  fossil-fuel-buming 
appliances  in  the  proposed  rule.  The 
MEC,  1992  has  no  requirements  relating 
to  this  potential  healffi  hazard.  Chimney 
backdrafting  in  fossil-fiiel-buming 
appliances  such  as  oil  or  gas-fired  water 
heaters,  gas-fired  clothes  driers, 
fireplaces,  or  wood  stoves  is  a  potential 
threat  to  occupant  health  in  residential 
buildings.  Chimney  backdrafting  can 
occur  when  exhaust  gases  are  drawn 
into  a  building  through  the  chinlfiey  or 
vent  because  air  pressure  is  lower  inside 
the  building  than  outside.  Chimney 
backdrafting  can  cause  serious  health 
problems  and  even  death  can  occur 
from  exhaust  gases  containing  or 
leading  to  the  formation  of  carbon 
monoxide.  Infants  are  particularly  at 
risk  because  their  respiratory  systems 
are  not  fully  develop^,  and  they  are 
susceptible  to  health  effects  at  lower 
concentrations  than  are  safe  for  most 
healthy  adults.  Sulfur  diojdde  and 
carbon  dioxide  also  circulates  in 
occupant  breathing  spaces  as  a  result  of 
backdrafting.  These  gases  can  cause 
long-term  health  effects  such  as  chronic 
respiratory  illness,  or  short-term  health 
effects  such  as  discomfort,  shortness  of 
breath,  and  respiratory  irritation. 

The  Department  has  determined  that 
tests  for  potential  backdrafl  problems 
should  be  performed  in  all  homes  with 
fossil-fuel-buming  appliances  that  do 
not  obtain  exhaust  combustion  air 
directly  from  the  outside.  These  tests 
shall  be  performed  because  the  potential 


for  chimney  or  venting  failure  exists  in 
all  homes  and  especially  in  all  well 
sealed,  poorly  ventilated  homes  with 
combustion  equipment.  Tight  building 
envelopes  can  cause  stack-effect- 
induced  depressurization  and  powered 
exhaust  fans  can  exacerbate  the 
problem. 

The  test  specified  in  the  proposed 
mle  is  taken  from  the  Canadian  spillage 
test  developed  by  the  Canadian  Gene^ 
Standards  Board.  The  test  measures  the 
inside/outside  pressme  differential 
across  a  building  shell  with  a 
micromanometer  under  best-case  and 
worst-case  scenarios.  The  test  then 
compares  the  measurements  to 
depressurization  limits  for  combustion 
appliances  in  the  house.  When 
depressurization  measurements  exceed 
limits,  remedial  action  is  required 
before  the  house  can  pass  the  spillage 
test  and  comply  with  the  mle.  The 
Department  has  reviewed  the  Canadian 
spillage  test  and  determined  that  it  is 
technologically  feasible  and  has 
included  it  in  the  proposed  rule.  See 
Technical  Support  Document,  section 
8.0,  page  8.1. 

The  cost  to  perform  a  backdrafting  test 
is  estimated  to  be  between  $50  and 
$100,  depending  on  factors  such  as:  the 
complexity  of  the  house,  the  number  of 
houses  in  a  given  area  to  be  tested,  and 
local  weather  conditions.  This  cost 
range  does  not  include  remedial 
measures.  The  Department  has 
determined  that  there  is  a  potential  risk 
of  backdrafting  which  justifies  the 
inclusion  of  tl^  requirement  which  is 
consistent  with  health  and  scdety  needs. 
See  the  Technical  Support  Document, 
section  8.0  for  more  information.  The 
Department  requests  the  public  to 
comment  on  whether  caihon  monoxide 
alarms  should  be  required  in  Federail 
residences. 

i.  Section  435.504.2:  Service  water 
heating  equipment.  Section  435.504.2 
addresses  the  selection  of  service  water 
heating  eqvupment  with  the  application 
of  life-cycle  cost  requirements.  As  with 
space  heating  and  cooling  equipment. 
Federal  agencies  may  either  (1)  select 
the  most  cost-effective  domestic  water 
heating  equipment  that  minimally 
complies  with  Federal  standards  or  (2) 
select  any  other  equipment  that  is  at 
least  as  life-cycle  cost-effective.  More 
efficient  equipment  may  be  selected 
vmder  Subpart  E.  Agencies  {ire 
encoluaged  through  the  Procurement 
Challenge  program  and  other  Federal 
initiatives  to  consider  more  energy- 
efficient  equipment 

j.  Section  435.504.4:  Heat  traps.  Heat 
traps  are  one-way  valves  or  pipe 
configurations  that  prevent  thermal 
diffusion  or  thermal  siphoning  of 
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potable  water  from  the  hot  water  heater 
in  the  house  through  the  water 
distribution  system,  thus  needlessly 
dissipating  heat.  Section  435.504.4  of 
the  proposed  rule  requires  that  water 
heaters  with  vertical  pipe  risers  have 
heat  traps.  This  requirement  is  not  in 
the  MEC,  1992  and  was  taken  from  the 
codified  version  of  Standard  90.2-1993. 
Heat  traps  are  also  technologically 
feasible  because  they  are  part  of  current 
water  heater  manufacturing  practice. 

The  use  of  heat  traps  is  a  low-cost 
method  of  reducing  water  heating 
energy  use  already  installed  on  many 
commercially  available  water  heaters. 
Therefore,  heat  traps  are  economically 
justified  because  the  net  annual  savings 
over  the  lifetime  of  the  water  heater 
exceeds  the  initial  first  cost  of  the 
additional  hardware.  See  the  Technical 
Support  Document,  section  6.5,  page 
6.5. 

2.  Miscellaneous  Revisions  That  Are 
Contained  in  Subpart  E  of  the  Proposed 
Rule,  Not  in  the  MEC,  1992 

The  proposed  rule  includes  the 
following  additional  requirements  that 
are  not  part  of  the  MEC,  1992.  Section 
435.502.1.4  contains  a  clarification  to 
the  MEC,  1992  in  that  access  openings, 
which  are  considered  part  of  the 
thermal  envelope  element,  must  be 
evaluated  as  part  of  the  overall  building 
thermal  envelope  element  (e.g.,  floors, 
walls,  roof/ceiling,  etc.,).  The 
Department  believes  this  is 
technologically  feasible  because  access 
openings  are  commonly  insulated  in 
colder  climates  and  are  economically 
justified  because  it  imposes  no 
additional  cost  to  the  building.  See  the 
Technical  Support  Document,  section 
6.9,  pa^  6.10. 

Section  435.502.1.5  contains  a 
requirement  for  the  insulation  of 
foundations  supporting  masonry  veneer. 
The  Department  has  determined  that  the 
requirement  is  technologically  feasible 
berause  it  reflects  current  building 
construction  practice.  Although  some 
energy  would  be  lost,  the  energy  loss 
would  be  small  and  economically 
justified  when  weighed  against  the  costs 
that  would  be  incurred  by  damage  to  the 
masonry  veneer.  Damage  can  occur  due 
to  settling  of  the  masonry  as  the 
insulation  is  compressed.  The  technical 
justification  for  this  requirement  may  be 
found  in  the  Technical  Support 
Document,  section  6.10,  page  6.10. 

Section  435.502.2.1.3  contains  an 
equation  to  calculate  the  total  floor  heat 
loss  of  the  proposed  building.  The 
equation  requires  that  all  floors  of 
different  construction  (in  aggregate) 
must  meet  the  Uo  requirements  for 
floors  over  unheated  spaces.  The 


Department  has  determined  that  the 
requirement  is  technologically  feasible. 
The  technical  justification  for  this 
requirement  may  be  found  in  the 
Technical  Support  Document,  section 
6.11,  page  6.10.  The  equation  is 
economically  justified  because  the  use 
of  the  equation  to  determine  the  U-value 
requirement  for  floors  over  unheated 
spaces  is  cost-eSective.  Variations  in 
floor  configurations  are  not  required  by 
this  proposed  rule. 

Section  435.502.2.1.4  contains  a 
clarification  of  acceptable  slab 
insulation  placement  which  reflects 
current  building  construction  practice. 
The  Department  has  determined  that  the 
requirement  is  technologically  feasible 
because  it  reflects  current  standard 
building  construction  practice.  The 
technical  justification  for  this 
requirement  may  be  found  in  the 
Technical  Support  Docriment,  section 
6.11,  page  6.11.  The  clarification  is 
economically  justified  because  it 
imposes  no  additional  slab  insulation 
requirements.  There  is  a  potential  for 
installation  cost  savings  due  to  the 
flexibility  offered  by  the  proposed 
requirement. 

oection  435.502.3.2  simplifies 
language  on  caulking  and  sealing 
requirements  for  tjrpical  air  sealing 
measures.  The  Department  has 
determined  that  the  requirement  is 
technologically  feasible  because  the 
simplified  language  generally  reflects 
the  requirements  contained  in  the  MEC, 
1992.  The  technical  justification  for  this 
requirement  may  be  found  in  the 
Technical  Support  Document,  section 
6.13,  pQge  6.12.  The  simplified  language 
is  economically  justified  because  it 
imposes  no  additional  costs  to  the 
construction  of  the  building. 

Section  435.502.3.1  refers  to  updated 
reference  standards  for  allowable 
infiltration  rates  for  windows  and  doors. 
This  section  reflects  current 
manufacturing  standards  for  air¬ 
tightness  of  pre-febricated  windows  and 
doors.  The  Department  has  determined 
that  the  requirement  is  technologically 
feasible  berause  current  manufactured 
windows  and  doors  are  built  to  the 
updated  referenced  standards.  The 
updated  reference  standards  are 
economically  justified  because  the 
proposed  rule  imposes  no  additional 
cost  or  requirements  on  manufacturing 
quality  or  performance.  The  technical 
justification  for  this  requirement  may  be 
found  in  the  Technical  Support 
Document,  section  6.15,  page  6.14.* 

F.  SubpoTt  F:  [  Reserved  ] 

Subpart  F  is  reserved  for  a  simplified 
compliance  approach  the  Deparfrnent  is 
developing.  approach  will  make  it 


easier  to  determine  compliance  with 
this  rule.  This  revised  simplified 
compliance  approach  woiild  be  different 
from  that  contained  in  the  MEC,  1992, 
1993,  and  1995.  This  approach  is 
expected  to  be  similar  to  the 
Department’s  "MECcheck”  tables  which 
display  pre-calculated  configurations  in 
compliance  with  the  MEC,  1992, 1993 
or  1995.  The  Department  is  planning  to 
produce  a  “Federal”  version  of 
MECcheck. 

G.  Subpart  G:  Radon  Control 

Subpart  G  provides  the  minimum 
requirements  for  the  control  of  radon 
from  the  groimd  and  from  construction 
materials  associated  with  Federal 
residential  buildings.  The  application  of 
requirements  for  radon  control  apply  in 
addition  to  the  provisions  of  Subpart  D 
or  E. 

The  ECPA,  as  amended,  directs  that 
the  Federal  residential  building  energy 
standard  “consider,  in  consultation  with 
the  Environmental  Protection  Agency 
and  other  Federal  agencies,  and  where 
appropriate  contain,  measures  with 
regard  to  radon  and  other  indoor  air 
pollutants.”  42  U.S.C.  6834(a)(2)(C).  The 
intent  is  for  the  Department  to  address 
health  concerns  related  to  air  quality  in 
Federal  buildings. 

The  Department  has  determined  that 
radon  is  a  potential  health  hazard  in 
residential  buildings  and  that  the 
proposed  rule  should  address  radon 
testing  and  mitigation  requirements. 
Radon  is  a  gas  that  exists  naturally  in 
many  soils  and  enters  a  building 
through  the  foundation.  Radon 
concentrations  in  soil  vary  widely 
across  the  United  States  and  even 
within  a  small  region,  such  as  a  county. 
If  high  concentrations  of  radon  are 
present  in  the  soil  below  a  building, 
then  measures  to  control  radon  are 
needed.  Approximately  6  percent  of 
existing  single- family  homes  in  the 
United  States  or  5.8  million  homes  in 
1990  have  average  radon  levels  greater 
than  4  pCi/L  per  year,  the  threshold 
level  determined  by  the  EPA  to  require 
corrective  action.  Approximately  0.7 
percent  of  existing  si^e-family  homes 
in  the  country  have  averse  radon  levels 
greater  than  10  pCi/L  per  year.  The  EPA 
estimates  that  indoor  radon  causes 
between  7,000  and  30,000  limg  cancer 
deaths  per  year.  This  range  is  based  on 
the  uncertainty  inherent  in  the  many 
factors  contributing  to  the  risk  of  radon 
exposure  and.  on  a  national  residential 
radon  survey  estimate  of  an  average 
level  of  1.25  pCi/L  per  year.  The  EPA’s 
best  estimate  is  that  14,000  lung  cancer 
deaths  per  year  result  from  residential 
radon  exposure. 
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In  this  proposed  rule  the  Department 
wovild  be  accepting  EPA’s 
determination  that  radon-resistance 
control  measiires  should  only  be 
required  in  zones  (counties)  of  high 
radon  potential.  Such  zones  are  defined 
by  the  EPA  “U.S.  Map  of  Radon  Zones” 
or  local  data  if  available.  The  proposed 
rule-specifies  the  EPA  “U.S.  Map  of 
Radon  Zones”  as  the  default  source 
designating  counties  where  the 
proposed  requirements  apply.  Table 
702.2  in  the  Appendix  of  die  proposed 
rule  lists  the  applicable  counties.  The 
EPA  “U.S.  Map  of  Radon  Zones”  is  not 
always  sufficient  to  predict  radon 
concentrations  accurately.  There  may  be 
instances  where  specific  locations  will 
be  assigned  to  an  inappropriate  radon 
potential  zone  in  the  ^A  “U.S.  Map  of 
Radon  Zones”.  To  accommodate  for 
such  inaccuracies,  the  proposed  rule 
allows  considering  appropriate  evidence 
and  “overruling”  the  EPA  “U.S.  Map  of 
Radon  Zones.” 

Consideration  of  non-EPA  data  is 
justifiable  given  that  studies  on  radon 
concentrations  in  many  Federal 
installations  are  already  available  or  are 
underway. 

The  proposed  rule  uses  the  following 
approach  for  addressing  radon  when 
radon-resistant  construction  is 
necessary: 

(1)  Foundation  sealing  with  passive 
(non-mechanical)  venting  of  soil  gas  to 
the  outside; 

(2)  Long-term  and  short-term  post¬ 
occupancy  radon  testing  to  verify 
occupant  safety; 

(3)  Mitigation,  if  the  tests  reveal  high 
radon  concentrations;  and 

(4)  Post-mitigation  testing  for  radon 
and  potential  iMckdrafting  to  ensiue 
safety. 

Each  of  these  four  approaches  is 
described  in  further  detail  below.  The 
proposed  radon  reqiiirements  ate 
tec^ologically  feasible  because  the 
techniques  us^  are  part  of  current 
standard  bviilding  construction  practice 
in  many  areas  of  the  U.S.  and  are 
consistent  with  the  EPA  Model 
Standards  and  Techniques  for  Control 
of  Radon  in  New  Residential  Buildings 
(EPA  4O2-R-94-00g,  March  1994).  The 
Department  is  accepting  EPA’s  analysis 
of  the  costs  and  benefits  of  radon 
control.  See  RS-34,  pages  ES-1-4ES-4. 
The  Technical  Support  Document 
(Chapter  7.0)  provides  construction 
specifications  and  technical 
justifications  for  the  proposed  rule.  The 
proper  initial  abatement  approach  in 
areas  of  potentially  high  radon 
concentrations  is  to  s^  potential 
sources  of  air  leakage  in  the  foundation 
and  vent  the  soil  gas  below  the 
foimdation.  Such  venting  uses  a  pipe 


that  extends  from  the  foundation, 
through  the  house,  and  out  the  roof. 

This  approach  is  consistent  with  the 
approach  in  the  EPA  Radon  Mitigation 
Standards  (EPA  402-R-93-07B,  October 
1993).  It  cannot  be  conclusively 
determined  before  construction  that  a 
radon  source  exists  that  is  strong 
enough  to  raise  indoor  concentrations 
above  the  EPA  action  leveL  Therefore,  it 
would  be  fiscally  imprudent  initially  to 
require  measures  beyond  foundation 
seeing  and  the  “passive”  vent  pipe.  If 
elevated  radon  levels  are  found  after 
construction  and  these  initial  measmes 
were  not  installed,  the  cost  of  the 
retrofit  wovdd  be  much  higher  than  the 
cost  during  initial  construction. 

The  radon  concentration  within  a 
residence  can  only  be  determined  after 
the  residence  is  built  and  occupied. 

This  is  due  to  the  interaction  of  radon 
sources  with  construction 
characteristics  of  the  house  and  the 
indoor  pressure-driven  air  flow  that  is 
influenc«l  by  heating,  ventilating  and 
air-conditioning  equipment  imder 
occupant  control.  Because  short-term 
tests  are  not  adequate  to  obtain  annual 
average  radon  concentrations,  the 
proposed  rule  requires  long-term  post¬ 
occupancy  testing  of  residences  built  in 
specified  locations.  The  long-term  test 
requires  between  6  months  and  1  year 
and  is  the  most  accurate  measure  of 
chronic  radon  levels  an  occupant  will 
encounter.  A  short-term  test  which  lasts 
between  seven  and  60  days,  is  also 
proposed  to  ensure  that  occupants  are 
not  exposed  to  radon  levels  in  excess  of 
20  pCi/L  while  the  long-term  test  is  in 
progress.  Testing  proc^ures  and 
devices  must  conform  to  the  EPA 
Protocols  for  Radon  and  Radon  Decay 
Measurements  in  Homes  (EPA  402— R- 
93-003,  June  1993). 

Testing  may  show  that  sealing  the 
foimdation  a^  installing  the  passive 
vent  are  not  sufficient  to  control  the 
radon  level.  In  such  cases,  the  proposed 
rule  requires  that  a  fan  be  installed  and 
operated  in  the  foundation  vent  system 
to  lower  radon  concentrations.  Vent  fans 
must  be  activated  when  the  long-term 
test  reveals  radon  concentrations  greater 
than  the  EPA  action  level  of  4  pCi/L  or 
if  the  first  short-term  test  and  a  second 
sh(»rt-term  confirmatory  test  reveals 
radon  levels  in  excess  of  20  pCi/L.  The. 
EPA  Radon  Mitigation  Standards  ofiar 
guidaqce  on  installing  the  fan. 

Follow-up  tests  are  required  to  ensure 
that  the  vent  fan  is  successfiil  at 
lowering  indoor  radon  levels. 
Additionally,  because  the  foundation 
vent  fen  may  under  certain 
circumstances  cause  fossil-fiiel-buming 
appliances  to  tend  to  backdraft,  both  the 
proposed  rule  and  the  EPA  Radon 


Mitigation  Standards  require  testing  for 
backdrafting  of  chimney  and 
combustion  vents.  Section  435.503.5.9.1 
of  the  proposed  rule,  referenced  in 
Subpairt  G,  specifies  the  test  procedure 
to  be  used  to  check  for  potential 
backdrafting. 

The  Department  departs  fiom  the  EPA 
“Radon  Mitigation  Standards”  in 
several  respects.  First,  the  proposed  rule 
allows  data  on  radon  concentrations  at 
Federal  facilities  to  take  precedence 
over  the  EPA  “U.S.  Map  of  Radon 
Zones”  for  determining  whether  radon- 
resistant  construction  is  required. 
Second,  if  the  housing  is  located  in  a 
high  radon  zone,  the  proposed  rule 
reqviires  testing  and,  necessary, 
mitigation  and  further  post  mitigation 
testing.  Third,  many  sections  of  the  EPA 
Radon  Mitigation  Standards  that  are 
unenforceable,  including  discussions, 
explanations,  or  recommendations,  have 
been  deleted.  Fomlh,  the  Department 
provides  more  detail  in  some 
ccmstruction  specifications  so  that  the 
required  measures  can  be  more  easily 
verified.  Fifth,  the  Department  did  not 
explicitly  include  the  EPA  requirements 
for  sealing  the  above-grade  structure  to 
help  limit  air  infiltration  through  the 
foundation.  This  was  because  similar 
requirements  are  already  included  in 
section  435.502.3  of  the  proposed  rule. 

The  Department  has  thus  followed  the 
general  approach  outlined  in  the  EPA 
Radon  Mitigation  Standards.  Radon- 
resistant  constraction  is  only  required 
in  locations  with  high  radon  potential 
and  a  phased  approach  to  control  is 
specified.  Control  should  be  based  on  a 
sealed  foundation,  passive  venting  of 
soil  gas  and  radon  testing  after 
occupancy.  Only  if  necessary  should  a 
fen  bie  added  to  the  vent  system.  The 
Department  consulted  and  provided  to 
the  EPA  draft  copies  of  the  proposed 
rule  (including  radon  requirements)  and 
the  &ivironmental  Assessment 
supporting  the  proposed  rule.  The  EPA 
has  provided  extensive  comments  on 
the  requirements  for  radon  in  the 
proposed  rule  and  the  Department  has 
incorporated  many  of  those  comments 
in  Subpart  G. 

H.  Subpart  H:  Standards 

This  section  provides  a  list  of  all  the 
standards  referenced  in  the  proposed 
rule.  This  section  has  been  updated 
from  the  MEG,  1992  because  some 
requirements  contained  in  this  proposed 
rule  are  not  contained  in  the  MEG,  1992 
reference  standards.  Also,  some 
referenced  standards  have  been  updated 
to  newer  versions  since  1992. 
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IV.  Consultation 

In  developing  today’s  proposal,  the 
Department  has  consulted  with  outside 
parties,  including  state  €uid  local  code 
officials,  private  sector  representatives, 
and  other  Federal  agencies,  as  required 
by  section  305(a)(1)  of  ECPA. 

In  addition,  the  Department  continues 
to  work  with  the  relevant  private  sector 
organizations  and  the  states  to  analyze 
potential  improvements  to  the  MEC  and 
to  facilitate  the  adoption  of  such 
improvements  in  both  the  public  and 
private  sectors.  Adoption  of  the  MEC 
format  in  today’s  proposal  provides  a 
ready  basis  for  the  incorporation  of 
future  code  improvements  as  they  are 
developed  and  approved  through  the 
standa^  process  for  model  code  change 
proposals. 

Finally,  the  Department  will 
specific^ly  provide  Federal  agencies 
with  information  regarding  the 
availability  of  energy-efficiency 
equipment  and  emerging  developments 
that  improve  building  envelopes.  This 
support  will  help  keep  Feder^  agencies 
current  regarding  energy-efficiency 
opportunities  between  the  updates  of 
this  rule. 

V.  Energy  and  Economic  Impacts 

Section  305(a)(2)(A)  of  ECPA  requires 
that  the  proposed  rule  meet  or  exceed 
the  MEC.  1992.  The  proposed  rule  is 
based  on  the  MEC,  1992,  with  the 
additions  described  in  Section  in  above. 
Overall,  the  proposed  rule,  if  adopted 
would  reduce  energy  use  by 
approximately  11  percent  for  single- 
fa^ly  residences  and  26  percent  for 
multi-family  residences,  as  compared  to 
the  MEC,  1992. 

The  energy  estimates  reported  here 
are  based  on  the  miniirnim 
specifications  required  in  Subpart  E  of 
the  proposed  rule.  Additional  cost- 
effective  energy-efficiency 
improvements  in  new  Fe^ral 
residential  buildings  are  facilitated  by 
this  rule  through  Subpart  D,  which 
provides  a  means  of  documenting  the 
energy  savings  and  cost-effectiveness  of 
more  energy-efficient  building  designs. 

The  Department  has  prepaid  a 
Technical  Support  Document  that 
includes  an  economic  analysis.  It 
concludes  that  there  are  no  significant 
adverse  economic  effects  fit>m  adopting 
the  proposed  rule.  The  proposed  rule, 
when  compared  to  the  MEC,  1992,  will 
result  in  a  positive  net  flow  of  benefits 
from  energy  savings  that  more  than 
offiets  higher  capital  construction  and 
othor  costs  at  estimated  Federal  costs  of 
energy. 

The  national  net  effect  of  the 
proposed  rule  is  a  cumulative  savings  of 


$870,000  for  the  approximately  3,000 
Federal  housing  imits  constructed  each 
year.  These  net  effects  are  based  on  the 
net  present  value  of  energy  savings  and 
capital  costs  over  a  25-year  period.  See 
the  Economic  Analysis  at  page  6. 

VI.  Technological  Feasibility  and 
Economic  Justification 

The  standards  proposed  today  are 
technologically  feasible  and 
economically  justified  to  the  Federal 
government  as  required  by  Section 
305(a)(1)  of  ECPA. 

The  Department  used  the  life-cycle 
cost  methodology  reflected  in  the 
microcomputer  program  entitled 
"ARES”  for  evaluating  the  life-cycle 
cost-effectiveness  of  various  thermal 
envelope  EEMs.  Only  those  EEMs  the 
Department  judged  technologically 
feasible  were  reviewed. 

The  life-cycle  cost  analysis  compares 
the  cost  and  benefits  of  all  the  EEMs. 

The  HVAC  equipment  performance 
efficiencies  are  specific  at  current 
minimum  EPCA  levels.  See  10  CFR  Part 
430.  These  are  the  same  levels  found  in 
the  MEC,  1993.  Given  a  set  of  fuel 
prices,  financial  and  economic 
p€uameters,  and  EEM  costs  for  a  specific 
location,  ARES  identifies  the  life-cycle 
cost  resultu^  from  any  given  set  of 
EEMs.  Energy  costs  and  discount  rates 
reflect  estimated  Federal  costs  of  energy 
and  the  Federal  discount  rate 
established  annually  by  the  Federal 
Energy  Management  Program  for  the 
life-cycle  cost  analysis  required  by  10 
CFR  Part  436.  The  present  value  of  the 
total  costs  for  several  EEMs  are 
compared,  and  the  results  are  used  to 
set  the  code  to  energy-efficiency 
measure  levels  that  achieve  the  lowest 
energy-related  total  cost  for 
construction,  operation  and 
maintenance  for  each  location  studied. 
'The  resulting  thermal-envelope- 
component  values  are  presented  as  a 
function  of  heating  degree-days. 

The  technical  feasibility  of  the  EEMs 
contained  in  the  ARES  energy  data  base 
was  assessed  by  determining  that  they 
were  technologically  verifiable, 
commercially  available,  and  in  common 
construction  practice.  Construction 
features  that  cannot  be  analyzed  by 
ARES  because  the  technical  or 
economic  data  has  not  been  well 
established,  or  features  that  have  small 
additional  costs  but  significant  potential 
for  energy  savings,  have  been  analyzed 
by  practicable  architectural, 
engineering,  or  economic  judgment 

Vn.  Measures  Concerning  Radon  and 
Other  Indoor  Air  PoRutants 

Section  305(a)(2)(C)  of  the  ECPA 
requires  the  Department  to  considra. 


where  appropriate,  measures  with 
regard  to  radon  and  other  indoor  air 
pollutants.  The  Department  has 
proposed  a  set  of  radon  requirements 
concerning  the  control  and  mitigation  of 
radon  in  Federal  residences.  These 
requirements  draw  heavily  from  the 
EPA  Radon  Mitigation  Standards.  EPA 
402-R-93-078,  April  1994.  As  part  of 
these  proposed  requirements,  post¬ 
occupancy  testing  is  proposed  for 
locations  with  high  radon  potential  to 
discover  whether  radon  concentrations 
within  the  residences  are  acceptable. 

The  proposed  Federal  rule  also  includes 
requirements  for  addressing  the 
potential  for  backdrafting  of  combustion 
by-products,  such  as  carbon  monoxide, 
from  fossil-fuel-buming  appliances. 

Vm.  Findings  and  Certification 

A.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  completed  an 
Environmental  Assessment  (EA),  see 
Environmental  Assessment  of  the 
Impacts  on  Building  Habitability  and 
the  Outdoor  Environment  Resulting 
from  the  Proposed  Federal  Residential 
Code,  in  support  of  the  proposed  rule, 
ptursuant  to  the  implementing 
regulations  of  the  ^vincil  on 
Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500-1508),  the  “Nation^ 
Environmental  Policy  Act  of  1969,  as 
amended,”  (NEPA)  (40  U.S.C.  4221  et 
seq.),  the  Department’s  NEPA 
Implementing  Prof»dures,  (10  CFR  Part 
1021),  and  the  Secretarial  Policy  on  the 
National  Environmental  Policy  Act 
(June  1994).  Section  V.B.2.  of  the 
Secretarial  Policy  requires,  wherever 
possible,  that  the  Department  provide 
an  opportunity  for  interested  parties  to 
review  environmental  assessments  prior 
to  the  Department’s  formal  approval  of 
such  assessments.  The  vmtten  public 
comment  procedures  for  this  EA  are 
discussed  below  in  section  DC. 

The  draft  EA  addresses  the  possible 
incremental  environmental  and  indoor 
habitability  effects  attributable  to  the 
application  of  the  proposed  rule.  The 
an^ysis  in  the  draft  EA  demonstrates 
that  the  potential  environmental  effects 
frnm  the  proposed  rule  would  be 
limited.  'The  only  impacts  would  be  a 
decrease  in  outdoor  air  pollutants 
resulting  frnm  decreased  fossil  fuel 
burning  and  temporary  increases  in 
formaldehyde  concentrations  in  the 
Federal  residences. 

B.  Environmental  Protection  Agency 
Review 

As  required  by  the  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C. 
766(a)(1),  a  copy  of  this  proposed  rule 
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was  submitted  to  the  Administrator  of 
the  Environmental  Protection  Agency 
for  comments  on  the  impact  of  the 
proposed  rule  on  the  quality  of  the 
environment. 

C.  Regulatory  Planning  and  Review 

This  regiilatory  action  has  been 
determined  to  be  a  significant  regulatory 
action  imder  Executive  Order  No. 

12866,  58  FR  51735  (October  4, 1993), 
but  not  economically  significant. 
Accordingly,  today’s  action  was  subject 
to  review  imder  the  Executive  Order  by 
die  Office  of  Information  and  Regulatory 
Afiairs  (OIRA)  and  OIRA  has  completed 
its  review. 

D.  Federalism  Review 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
government  and  the  states,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
effects,  then  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
inmlementing  a  policy  action. 

The  proposed  rule  would  establish 
energy-efficiency  requirements  solely 
applicable  to  new  Federal  residential 
buildings.  It  does  not  impose  any 
requirements  on  state  governments. 
Therefore,  the  Department  finds  that 
today’s  proposed  rule,  if  finalized,  will 
not  ^ve  a  substantial  direct  effect  on 
state  governments,  therefore,  a 
federalism  assessment  has  not  been 
prepared. 

E.  Review  Under  the  Executive  Order  on 
Metric  Usage  in  Federal  Government 
Programs 

Section  5164(b)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988, 15 
U.S.C.  205b,  which  amended  the  Metric 
Conversion  Act  of  1975,  designates  the 
metric  system  of  measurement  as  the 
preferred  system  of  weights  and 
measures  for  trade  and  commerce.  This 
law  requires  Federal  agencies  by  the  end 
of  fiscal  year  1992  and  to  the  extent 
economically  feasible,  to  use  the  metric 
system  in  U.  S.  procurements,  grants, 
and  other  business-related  activities, 
except  to  the  extent  that  such  use  is 
impractical  or  likely  to  cause  significant 
inefficiences  or  loss  of  markets  to  U.S. 
firms.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  also 
requires  Federal  agencies  to  establish 
guidelines  and  to  report  as  part  of  its 
annual  budget  submission  on  the 


actions  it  plans  in  order  to  implement 
fully  the  metric  system  of  measurement. 
This  policy  is  also  stated  and  amplified 
by  Executive  Order  12770  of  July  25, 
1991,  “Metric  Usage  in  Fede^ 
Government  I*rograms.’’ 

This  rule  is  the  first  use  of  a  dual 
metric/English  (soft  metric  conversion) 
system  of  measurement  in  a  Federal 
building  energy  regulation.  The  metric 
system  of  measurement  is  followed  by 
the  English  system  in  parentheses.  In 
using  ^s  du^  system,  the  Department 
is  facilitating  the  goal  of  15  U.S.C.  205b 
to  promote  competitiveness  by  relating 
Federal  energy  standards  to  the 
international  measurements  that  United 
States  companies  must  use  to  meet 
world  demand  for  building  components. 
The  rule  retains  reference  to  English 
system  measurements  for  those 
companies  that  do  not  have  the  ability 
to  readily  translate  between  metric  and 
English  units.  The  use  of  this  dual 
system  of  measurement  does  not  change 
the  requirements  of  the  proposed  rule 
and  has  no  substantive  impact  on  the 
users  of  the  proposed  rule. 

F.  Review  Under  Executive  Order  on 
Civil  Justice  Reform 

Section  3  of  Executive  Order  12988, 

61  FR  4729  (February  7, 1996),  instructs 
each  agency  to  adhere  to  certain 
requirements  in  promulgating  new 
relations.  These  requirements,  set 
forth  in  Section  3(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standard  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
describes  any  administrative  proceeding 
to  be  available  prior  to  the  judicial 
review  and  any  provisions  for  the 
exhaustion  of  administrative  remedies. 
The  Department  has  determined  that 
today’s  regulatory  action  meets  the 
requirements  of  section  3(a)  and  (b)  of 
Executive  Order  12988. 

G.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601-612,  requires  that  an 
agency  prepare  an  initial  regulatory 
flexibility  analysis  and  that  it  be 
published  at  the  time  of  publication  of 
general  notice  of  propos^  rulemaking 
for  the  rule.  This  requirement  does  not 
apply  if  the  agency  “certifies  that  the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.’’  5 
U.S.C.  605. 


The  proposed  rule  only  imposes 
requirements  on  the  Federal  government 
for  the  construction  of  new  Federal 
residential  buildings.  Therefore,  the 
Department  certifies  that  this  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

H.  Paperwork  Reduction  Act  Review 

'This  proposed  rule  was  examined 
with  respect  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
which  directs  agencies  to  minimize 
Federal  information  collection  anfi 
reporting  burdens  imposed  on 
individuals,  small  businesses,  and  state 
and  local  governments. 

This  proposed  rule  would  establish 
requirements  for  the  design  of  new 
Federal  residential  buildings.  It  does  not 
impose  reqviirements  for  the  collection 
or  reporting  of  information  to  the 
Federal  Government.  Accordingly, 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  is  not  required  by 
the  Office  of  Information  and  Regulatory 
Afiairs  of  the  Office  of  Management  and 
Budget. 

/.  Review  Under  Section  32  of  the 
Federal  Energy  Adnunistration 
Authorization  Act 

Pursuant  to  Section  .301  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  the  Department  is 
required  to  comply  wiffi  Section  32  of 
the  Federal  Energy  Administration 
Authorization  Act  of  1974,  as  amended 
by  section  9  of  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  The  findings  required  of  the 
Department  by  Section  32  serve  to 
notify  the  public  regarding  the  use  of 
conunercial  standa^  in  a  proposal  ainl 
through  the  rulemaking  process.  It 
allows  interested  persons  to  make 
known  their  views  r^arding  the 
appropriateness  of  the  use  of  any 
particular  commercial  standard  in  a 
notice  of  proposed  rulemaking.  Section 
32  also  requires  that  the  Department 
consult  with  the  Attorney  General  and 
the  Chairman  of  the  Federal  Trade 
Commission  concerning  the  impacts  of 
such  standards  on  competition. 

Today’s  proposed  rule  adopts,  in 
significant  part,  the  MEC,  1992, 1993 
and  1995  and  the  relevant  reference 
standards  (RS)  contained  in  the  MEC, 
1992, 1993,  and  1995.  The  reference 
standards  can  be  found  in  Subpart  H  of 
the  proposed  rule  designated  as  RS-1 — 
RS-34.  In  addition,  the  proposed  rule 
adopts  certain  reqviirements  from 
Standard  90.2-1993. 

The  Department  has  evaluated  the 
promulgation  of  the  above  standards 
with  regard  to  compliance  with  Section 
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32(b).  The  Department  is  unable  to 
conclude  whether  these  standards  fully 
comply  with  the  requirements  of 
Section  32(b),  i.e.,  that  they  were 
developed  in  a  manner  which  fully 
provided  for  public  participation, 
comment,  and  review.  Therefore,  the 
Department  now  invites  public 
comment  on  the  appropriateness  of 
incorporating  these  industry  standards 
in  its  final  nUe.  As  required  by  Section 
32(c),  the  Department  will  consult  with 
the  Attorney  General  and  the  Chairman 
of  the  Federal  Trade  Commission 
concerning  the  impact  of  these 
standards  on  competition,  prior  to 
issriing  a  notice  of  Final  rulemaking. 

/.  Unfunded  Mandates  Reform  Act 
Review 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  resxilt  in  the 
expenditvire  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
Adjusted  annually  for  inflation)  in  any 
one  year.  The  requirements  do  not  apply 
if  the  rule  incorporates  regulatory 
requirements  that  are  specifically  set 
forth  in  law.  2  U.S.C.  1531, 1532. 

Furthermore,  section  204(a)  of  the 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
state,  local,  and  tribal  governments  on  a 
proposed  “significant  intergovernmental 
mandate.”  A  “significant 
intergovemment^  mandate”  imder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that:  (1)  would  impose  an 
eifforceable  duty  upon  state,  local,  or 
tribal  governments  (except  as  a 
condition  of  Federal  assistance);  and  (2) 
may  result  in  the  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  of  $100  million  (adjusted 
annually  for  inflation)  in  any  one  year. 
Section  203  of  the  Act,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  ffie 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
re^atoiy  proposals.  2  U.S.C.  1533. 

llie  rule  proposed  today  would 
establish  building  energy-efficiency 
standards  for  new  Federal  residential 


buildings  pursuant  to  section  305(a)  of 
the  Energy  Conservation  and  Production 
Act,  as  amended.  42  U.S.C.  6834(a).  It 
does  not  include  any  Federal 
requirements  that  would  result  in  the 
expenditure  of  money  by  state,  local, 
and  tribal  govenunents.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply  to  this 
rulemaking. 

IX.  Public  Comment  Procedures 

A.  Participation  in  Rulemaking 

The  Department  encourages  the 
maximum  level  of  public  participation 
in  this  rulemaking.  Representatives  of 
Federal  agencies,  utilities,  state  and 
local  governments,  building  code 
organizations,  and  builder  associations, 
building  owner  associations,  as  well  as 
individuals,  architects,  engineers, 
builders,  building  owners,  consumers, 
and  others  are  urged  to  submit  written 
statements  on  the  proposed  rule.  The 
Department  also  encourages  interested 
persons  to  participate  in  the  public 
hearing  to  be  held  in  Washington,  D.C., 
at  the  time  and  place  indicated  in  this 
Notice. 

The  Department  of  Energy  has 
established  a  comment  period  of  90 
days  following  publication  for 
interested  persons  to  comment  on  this 
proposed  rule.  All  comments  will  be 
available  for  review  in  the  Department’s 
Freedom  of  Information  Reading  Room. 

B.  Solicitation  of  Public  Comments 

The  Department  welcomes  comments 
on  any  aspects  of  the  proposed  rule  and 
supporting  documentation,  including 
the  draft  EA.  In  particular,  the 
Department  is  seeking  comments  on 
those  specific  issues  described  below. 
The  Department  requests  that  comments 
of  a  technical  nature  be  supported  by 
substantive  data. 

In  particidar,  the  Department  requests 
comments  addressing  the  quantitative 
and  methodological  basis  for  setting 
specific  ventilation  requirements  in 
energy  codes  that  relate  to  Federal 
residential  construction.  Ventilation  can 
help  mitigate  indoor  air  pollutants  and 
moisture  problems  in  many  situations. 
Excessive  ventilation,  however,  can 
increase  energy  use  but  not  necessarily 
mitigate  the  h^th  effects  of  some 
indoor  air  pollutants.  The  Department  is 
interested  in  comments  on  how  best  to 
set  ventilation  requirements  to  achieve 
adequate  indoor  air  quality  without 
incurring  unnecessary  construction  or 
energy  costs. 

Second,  the  Department  seeks 
comments  on  whether  all  residences 
with  fuel-burning  devices  requiring  a 
vent  pipe  or  chii^oy  should  be 


required  to  imdergo  testing  for 
depressurization-induced  chinmey 
failure  (backdrafting).  The  Department 
has  included  this  requirement  in  the 
proposed  rule  because  of  the  health 
hazard  of  backdrafting. 

Third,  the  Department  specifically 
requests  comments  regarding  the 
treatment  of  equipment  efficiency  for 
space  heating  and  cooling  and  water 
heating.  The  proposed  rule  incorporates 
the  existing  Federal  minimum  appliance 
standards,  while  relying  on  other 
Federal  initiatives  to  encourage  the 
identification  and  use  of  more  efficient 
equipment  where  economically 
justified. 

The  Department  would  have  to 
establish  the  economic  benefits  and 
technologiccd  feasibility  of  any 
equipment  efficiency  specifications  that 
would  be  included  in  this  rule  that 
exceed  the  Federal  Tnininuini 
requirements. 

Fourth,  the  Department  requests 
comments  concerning  the  technological 
feasibility  and  economic  justification 
relative  to  the  heating  and  cooling 
equipment  sizing  provisions  contained 
in  the  proposed  rule. 

Fifth,  the  Department  requests 
comments  concerning  suggestions  on 
approaches  for  crediting  measiues  that 
use  renewable  sources  of  energy. 

Sixth,  the  Department  requests 
comments  on  the  appropriateness  of  the 
approach  identified  in  section 
435.402.1.6  of  the  proposed  rule  for 
dealing  with  equipment  efficiencies 
under  the  whole  building  energy 
analysis  compliance  path  in  Subpart  D. 

Seventh,  the  Department  requests 
comments  on  whether  carbon  dioxide 
alarms  should  be  required  in  Federal 
residences. 

Eighth,  the  Department  requests 
comment  on  how  this  proposed  rule 
could  address  equipment  technologies 
for  which  a  means  of  evaluating  and 
comparing  energy  performance  has  not 
yet  l^n  ^ly  developed. 

Finally,  as  previously  stated,  the 
Department  of  Energy  requests  public 
review  and  comments  on  the  draft  EA. 

C.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views,  or 
comments  with  respect  to  the  proposed 
rulemaking. 

Written  comments  (ten  copies)  shall 
be  submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  notice. 
The  copies  must  be  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice.  Comments  should  be  identified 
on  both  the  outside  of  the  envelope  and 
on  the  documents  themselves  with  the 
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designation.  Energy  Efficiency  Code  for 
New  Federal  Residential  Buildings 
(Docket  No.  EE-RM-96-300).  In  the 
event  any  person  wishing  to  provide 
written  comments  cannot  provide  ten 
copies,  alternative  arrangements  can  be 
made  in  advance  with  the  Department. 

All  comments  received  on  or  before 
the  date  specified  at  the  beginning  of 
this  proposed  rule  and  other  relevant 
information  will  be  considered  by  the 
Department  before  final  action  is  taken 
on  the  proposed  rule.  All  written 
comments  will  be  available  for 
examination  in  the  Rule  Docket  File  in 
the  Department’s  Freedom  of 
Information  Office  Reading  Room  at  the 
address  provided  at  the  beginning  of 
this  document  before  and  ^er  the 
closing  date  for  comments.  In  addition, 
a  transcript  of  the  proceedings  of  the 
public  hearings  will  be  filed  in  the 
docket. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  that  is  believed  to  be 
confidential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  and  two 
copies  from  which  the  iMormation 
believed  to  be  confidential  has  been 
deleted.  The  Department  will  make  its 
own  determination  of  any  such  claim 
and  treat  it  according  to  its 
determination. 

D.  Public  Hearings 

1.  Procedure  for  Submitting  Requests  To 
Speak 

To  have  the  benefit  of  a  broad  range 
of  public  viewpoints  in  this  rulemal^g, 
the  Department  will  hold  a  public 
hearing  at  the  time  and  place  indicated 
in  the  OATES  and  ADDRESSES  sections  of 
this  notice.  Any  person  who  has  an 
interest  or  who  is  a  representative  of  a 
group  or  class  of  persons  that  has  an 
interest  in  the  proposed  rule  or  the 
associated  environmental  assessment 
may  request  an  opportunity  to  make  an 
oral  presentation.  A  request  to  speak  at 
the  public  hearing  must  be  mailed  to  the 
address  or  telephoned  to  the  number 
indicated  in  the  ADDRESSES  section  of 
this  notice  and  received  by  the  time 
specified  in  the  DATES  section  of  this 
notice. 

The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proce^ings  and,  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  the  group  or  class  of 
persons  that  has  such  an  interest.  The 
person  should  also  provide  a  telephone 
number  where  he  or  she  may  be 
contacted  during  the  day.  Each  person 
selected  to  be  heard  will  be  notified  by 
the  Department  as  to  the  approximate 


time  he  or  she  will  be  speaking.  Ten 
copies  of  the  speaker’s  statement  must 
be  submitted  at  or  before  the  hearing.  In 
the  event  any  person  wishing  to  testify 
ran  not  meet  tffis  requirement, 
alternative  arrangements  can  be  made  in 
advance  with  the  Department. 

2.  Conduct  of  Hearings 

The  Department  reserves  the  right  to 
schedule  persons  to  be  heard  at  the 
hearing,  to  schedule  their  representative 
presentations,  and  to  establish 
procediues  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
is  limited  to  15  minutes  or  otherwise 
based  on  the  niunber  of  persons 
requesting  an  opportunity  to  speak. 

A  Department  official  will  preside  at 
the  hearing.  This  will  not  be  a  judicial 
or  evidentiary-type  he€uing.  It  will  be 
conducted  in  accordance  with  5  U.S.C. 
553  and  Section  501  of  the  Department 
of  Energy  Organization  Act,  42  U.S.C. 
7191.  At  the  conclusion  of  all  initial  oral 
statements,  each  person  who  has  made 
an  oral  statement  will  be  given  the 
opportimity  to  make  a  rebuttal  or 
clarifying  statement.  The  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will  be 
subject  to  time  limitations. 

Questions  may  be  asked  only  by  those 
conducting  the  hearing.  Any  interested 
person  may  submit  to  the  presiding 
official  written  questions  to  be  asked  of 
any  p>erson  making  a  statement  at  the 
hearing.  The  presiding  official  will 
determine  whether  the  question  is 
relevant  or  whether  time  limitations 
permit  it  to  be  presented  for  a  response. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  annoxmced  by  the  presiding 
official  at  the  hearing. 

A  transcript  of  the  hearing  will  be 
prepared  by  the  E)epartment  and  made 
available  as  part  of  the  administrative 
record  for  this  rulemaking.  It  will  be  on 
file  for  inspection  at  the  Department’s 
Freedom  of  Information  Reading  Room 
as  provided  at  the  address  indicated  at 
the  beginning  of  this  document. 

If  the  Department  must  cancel  the 
public  hearing,  the  Department  will 
make  every  effort  to  publish  an  advance 
notice  of  such  cancellation  in  the 
Federal  Register.  The  hearing  date  may 
be  canceled,  for  example,  in  the  event 
no  member  of  the  public  requests  the 
opportunity  to  make  an  oral 
presentation. 

List  of  Subjects  in  10  CFR  Part  435 

Buildings,  Energy  conservation. 
Energy  efficiency.  Engineers,  Federal 
buildings  and  facilities.  Housing. 


Issued  in  Washington,  DC,  on  April  1, 

1997. 

Brian  T.  Castelli, 

Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Part  435  of  Chapter  II  of  Title 
10  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  set  forth 
below: 

PART  435— ENERGY  EFRCIENCY 
CODE  FOR  NEW  FEDERAL 
RESIDENTIAL  BUILDINGS 

435.100  Explanation  of  numbering  system 
for  this  part 

Subpart  A — Administration  and 
Enforcement 

435.101  Scope  and  general  requirements. 

435.102  Materials  and  equipment. 

435.103  Alternate  materials’method  of 
construction,  design,  or  insulation 
systems. 

435.104  [Reserved]. 

435.105  [Reserved]. 

435.106  [Reserved]. 

435.107  Precedence. 

435.108  Life-cycle  cost  analysis. 

Subpart  B — Definitions 
435.201  Definitions. 

Subpart  C — Design  Conditiofts 

435.301  Scope. 

435.302  Thermal  design  parameters. 

435.303  Mechanical  ventilation  criteria. 

Subpart  D— Design  by  Systems  Analysis; 
Design  Utiiizing  Rertewabie  Energy  Sour^ 

435.401  Scope. 

435.402  Systems  analysis. 

435.403  Renewable  energy  source  analysis. 

Subpart  E— Design  by  Component 
Performance  Ap^oach 

435.501  Scope. 

435.502  Building  thermal  envelope 
requirements. 

435.503  Building  mechanical  systems  and 
equipment 

435.504  Service  water  heating. 

435.505  Electrical  power  and  lighting. 

Subpart  F— {Reserved] 

Subpart  G — Radon  Control 

435.701  General. 

435.702  Scope. 

435.703  Compliance. 

435.704  Alternative  systems. 

435.705  Conflict  with  other  standards, 
codes,  or  regulations. 

435.706  Qualification  of  testers  and 
installers. 

435.707  Design  and  construction 
requirements. 

Subpart  H— Standards 

435.801  Reference  standards. 

435.802  Abbreviations  and  acronynu  used 
in  reference  standards. 
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Appendix  to  Part  435  Figures  and  Tables 

Authority:  42  U.S.C.  6631-6832, 6834- 
6836;  42  U.S.C  8253-54;  42  U.S.C.  7101,  et 
seq. 

§  435.100  Explanation  of  numbering 
system  for  this  part 

100.1  General.  For  the  purposes  of 
this  part,  a  derivative  of  two  different 
numbering  systems  Mail  be  used. 

100.1.1  For  the  purpose  of 
designating  a  section,  the  numbering 
system  employed  in  the  Code  of  Federal 
Regulations  (CFR)  will  be  employed. 

The  number  “435”  which  signifies  part 
435,  Chapter  n  of  Title  10,  Code  of 
Federal  Regulations,  is  used  as  a  prefix 
for  all  section  headings.  The  suffix  is  a 
three  digit  number.  For  example,  the 
life-cycle  cost  analysis  section  of  this 
part  is  designated  §  435.108. 

100.1.2  Within  each  section,  a 
numbering  system  common  to  many 
national  voluntary  consensus  model 
codes  is  used.  A  decimal  system  is  used 
to  denote  paragraphs  and  subparagraphs 
within  a  section.  For  example, 

435.502.1.2  refers  to  subparagraph  2  of 
paragraph  1  of  §435.502. 

100.2  The  hybrid  numberii^  system 
is  iised  for  two  purposes: 

100.2.1  The  iise  of  the  Code  of 
Federal  Regulation  numbering  system 
allows  the  researcher  using  the  CFR 
easy  access  to  this  part. 

100.2.2  The  use  of  the  second 
system  allows  the  builder,  designer, 
architect  or  engineer  easy  access  to  the 
technical  provisions  because  they  are 
familiar  with  the  numbering  system  and 
its  format  generally  conforms  to  existing 
building  codes.  This  system  was  chosen 
because  of  its  commonality  among  the 
buildings  industry. 

Subpart  A— Administration  and 
Enforcement 

§435.101  Scope  and  general 
requirwnents. 

101.1  Title.  This  part  shall  be  known 
as  the  Energy  Efficiency  Code  for  New 
Federal  Residential  Buildings  and  is 
referred  to  herein  as  "this  part.” 

101.2  Purpose.  The  provisions  of 
this  part  provide  miniiTuiin  standards 
for  energy  efficiency  for  the  design  of 
new  Federal  residential  buildings.  The 
performance  standards  are  designed  to 
achieve  the  maximum  practicable  cost- 
effective  improvements  in  energy 
efficiency  and  increases  in  the  iise  of 
noa-depletable  sources  of  energy.  It  is 
intended  that  these  provisions  provide 
flexibility  to  permit  the  use  of 
innovative  approaches  and  techniques 
to  achieve  efficient  utilization  of  energy. 
This  part  also  establishes  miniitiiim 


requirements  for  the  control  of  radon  in 
new  Federal  residential  buildings. 

101.3  Compliance.  This  part 
requires: 

101.3.1  Use  of  a  systems  approach 
f(»  the  entire  building  and  its  energy¬ 
using  subsystems  which  may  utilize 
renewable  sources  as  established  in 
Subpart  D  or  use  of  a  component 
performance  approach  for  various 
building  elements  and  mechanical 
systems  and  components  as  established 
in  subpart  E;  and 

101.3.2  Compliance  with  the  radon 
requirements  is  established  in  subpart 
G. 

101.4  Scope.  This  part  provides 
design  requirements  for  building 
envelopes  for  adequate  thermal 
resistance  and  low  air  leakage  and  the 
design  tmd  selection  of  mechanical, 
electrical,  service  water-heating  and 
illumination  systems  and  equipment 
which  will  enable  efficient  use  of  energy 
in  new  Federal  residential  building 
construction.  It  applies  to  the  design 
and  construction  of  all  new  Federd 
residential  buildings  that  are  three 
stories  or  less  above  grade  that  are  not 
subject  to  state  or  local  building  codes. 
Federal  residential  buildings  more  them 
three  stories  above  grade  and  all  Federal 
nonresidential  buildings  must  comply 
with  the  Energy  Code  for  Federal 
Commercial  and  Multi-Family  High- 
Rise  Residential  Buildings. 

101.4.1  Radon  control.  This  part  also 
establishes  requirements  for  control  of 
radon  for  certain  new  Federal 
residential  buildings.  The  applicability 
of  those  requirements  is  established  in 
section  702. 

101.4.2  Building  types. 

101.4.2.1  Group  R  Federal 
residential  hiiildings.  For  the  purposes 
of  this  part.  Group  R  residential 
buildings  include: 

(a)  Type  A-1 — ^Eletached  one  and  two 
family  dwellings,  and 

Cb)  Type  A-2— -Other  residential 
buildings,  three  stories  or  less  in  height. 

101.4.2.2  Other  buildings.  Any 
buildings  and  structures  not  included  in 
section  101.4.2.1  are  not  covered  by  this 
rule. 

101.4.3  Exempt  buildings.  The 
building  types  that  are  exempt  are  as 
follows:  assembly,  health,  and 

101.4.3.1  Buildings  and  structures  or 
portions  thereof  whose  peak  design  rate 
of  energy  iisage  is  less  than  1.0  W  (3.4 
Btu/h)  or  10.8  W/m^  (1  W/ft*)  of  floor 
area  for  all  purposes. 

101.4.3.2  Buildings  and  structures  or 
portions  thereof  which  are  neither 
heated  nor  cooled. 

101.4.4  Application  to  existing 
buildings. 


101.4.4.1  Additions  to  existing 
buildings.  Additions  to  existing 
buildings  or  structures  may  be  made  to 
such  buildings  or  structures  without 
making  the  entire  building  or  structure 
comply.  The  new  addition  shall 
conform  to  the  provisions  of  this  part  as 
they  relate  to  new  construction  oi^y. 

§  435.102  Materials  and  equipment 

102.1  Identification. 

102.1.1  General.  Materials  and 
equipment  shall  be  identified  on  the 
building  plans  and  specifications  in  a 
manner  that  will  allow  for  a 
determination  of  their  compliance  Mrith 
the  applicable  provisions  of  this  part. 

102.1.2  Building  envelope 
insulation.  Building  envelope  insulation 
shall  have  a  therm^  resistance  (R) 
identification  marker  on  each  piece  of 
bvtilding  envelope  insulation  0.3048  m 
(12  in.)  or  greater  in  width. 

Alternatively,  a  »gned  and  dated 
certification  for  the  insulation  installed 
in  each  element  of  the  building 
envelope  shall  be  provided,  listing  the 
type  of  insulation,  the  manufacturer, 
and  the  R-value.  For  blown-in  or 
sprayed  insulation,  a  certification  shall 
be  provided  that  identifies  the  initial 
installed  thickness,  the  settled 
thickness,  the  coverage  area,  and  the 
nvunber  of  bags  of  insulation  installed. 
The  certification  shall  be  posted  in  a 
conspicuous  place  on  the  job  site. 

102.1.3  Insvdation  installation.  Roof¬ 
ceiling,  floor,  and  wall-cavity  insulation 
shall  installed  to  permit  inspection  of 
the  manufacturer’s  R-value 
identification  mark.  Alternatively,  the 
thickness  of  roof-ceiling  insulation  that 
is  blown  in  or  sprayed  shall  be 
identified  by  thickness  markers  that  are 
labeled  in  meters  (inches)  and  installed 
at  least  one  every  27.9  m^  (300  ft^)  of 
attic  space.  The  markers  shall  be  affixed 
to  the  roof  trusses  or  ceiling  joists  and 
marked  with  the  minimum  installed 
thickness  and  minimum  settled 
thickness  using  numbers  25.4  mm  (1  in.) 
or  greater  in  height.  Each  marker  shall 
face  the  attic  access  opening.  The 
thickness  of  installed  insulation  shall 
meet  or  exceed  the  miniimiTn  installed 
thickness  shown  by  the  marker. 

102.2  Msuntenance  information. 
Required  regular  maintenance  actions 
shall  be  clemly  stated  on  a  readily 
accessible  label.  Such  label  may  be 
limited  to  identifying,  by  title  or 
publication  number,  the  operation  and 
maintenance  manual  for  that  particular 
model  and  type  of  product. 

Maintenance  instructions  shall  be 
furnished  for  equipment  which  requires 
preventive  maintenance  for  efficient 
operation.  * 
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102.3  Fenestration  product  rating, 
certification,  and  labeling.  Fenestration 
products  (windows,  doors,  and 
skylights)  purchased  by  the  Federal 
government  shall  have  assigned  U- 
values.  If  tested  for  U-value,  the  U- 
values  of  fenestration  products 
(windows,  doors,  and  skylights)  shall  he 
determined  in  accordance  with  RS-1,  by 
an  accredited,  independent  laboratory. 
The  tested  U-value  of  the  fenestration 
product  shall  be  certified  and  the 
certified  U-value  shall  be  labeled  on  a 
conspicuous  place  on  the  product.  Such 
certified  and  labeled  U-values  shall  be 
accepted  for  piuposes  of  determining 
compliance  with  the  building  envelope 
requirements  of  this  part. 

102.3.1  Exception.  Where  a 
fenestration  product  has  not  been 
assigned  a  U-value  in  accordance  with 
R5^1  for  a  particular  product  line,  that 
product  shall  be  assigned  a  default  U- 
value  in  accordance  with  Appendix 
Tables  102.3.1  and  102.3.2.  F^duct 
feaUires  must  be  technically  verifiable 
for  the  product  to  qualify  for  the  U- 
value  associated  with  those  features. 
Where  the  existence  of  a  particiilar 
feature  cannot  be  determined  with 
reasonable  certainty,  the  product  shall 
not  receive  credit  for  that  feature.  Where 
a  composite  of  materials  fitim  two 
different  product  types  are  used,  the 
product  shall  be  assigned  the  higher  U- 
value. 

'§  435.103  Alternate  materials — method  of 
construction,  design,  or  Insulation  systems. 

103.1  The  provisions  of  this  part  are 
not  intended  to  prevent  the  use  of  any 
material,  method  of  construction,  design 
or  insulating  system  not  specifically 
prescribed  herein,  provided  that  such 
construction,  design  or  insulating 
system  has  been  approved  as  meeting 
the  intent  of  this  part. 

S435.104  [Reserved] 

§435.105  [Reserved] 

§435.106  [Reserved] 

§435.107  Precedence. 

107.1  When  different  sections  of  this 
part,  or  a  section  of  this  part  and  a 
section  of  a  referenced  standard  from 
section  801  of  this  part,  specify  different 
materials,  methods  of  construction,  or 
other  requirements,  the  more  stringent 
or  restrictive  requirement  shall  govern. 
Whenever  there  is  a  conflict  between  a 
general  requirement  and  a  specific 
requirement,  the  specific  requirement 
shall  govern. 

§435.108  Life-cycle  cost  analysis. 

108.1  The  proposed  building 
de8ign(s)  shall  be  evcduated  in 
accordance  with  the  requirements  of  the 


Federal  Energy  Management  Program 
described  in  subpart  A  of  10  CFR  part 
436  to  determine  its  life-cycle  cost. 

Subpart  B — Definitions 

§435.201  Definitions. 

For  the  purposes  of  this  part,  certain 
abbreviations,  terms,  phrases,  words 
and  their  derivatives  shall  be  set  forth 
in  this  section. 

Accessible  (as  applied  to  equipment). 
Admitting  close  approach;  not  guarded 
by  locked  doors,  elevation,  or  other 
effective  meims  (see  “Readily 
accessible”). 

Addition.  Increase  in  conditioned 
floor  area. 

Air  film.  Air  immediately  adjacent  to 
smfaces  of  building  materials  which 
helps  to  inhibit  heat  flow  through  those 
materials. 

Air  transport  factor.  The  ratio  of  the 
rate  of  use^l  sensible  heat  removal  frum 
the  conditioned  space  to  the  energy 
input  to  the  supply  and  return  fan  motor 
expressed  in  consistent  units  and  iinder 
the  designated  operating  conditions. 

Attic.  A  space  directly  underneath  the 
roof  sheathing  and  dire^y  above  or 
adjacent  to  the  interior  sui^ces  of  the 
topmost  story  of  a  building  that  satisfies 
all  of  the  following  conditions: 

(1)  The  structure  members 
comprising  the  roof  are  separate  and 
distinct  rafters  and  ceiling  joists  or  truss 
assemblies; 

(2)  The  space  is  ventilated  in 
accordance  with  the  requirements  of  the 
applicable  building  code; 

(3)  The  clear  height  frum  the  top  of 
the  ceiling  joists  to  the  highest  point  of 
the  underside  of  the  rafters  is  greater 
than  0.762  m  (30  in.);  and 

(4)  The  space  is  provided  with  a 
readily  accessible  access  in  accordance 
with  the  requirements  of  the  applicable 
building  code. 

Automatic.  Self-acting,  operating  by 
its  own  mechanism  when  actuated  by 
some  impersonal  influence,  as,  for 
example,  a  change  in  current  strength, 
pressure,  temperature  or  mechanic^ 
configuration  (see  also  “Manual”). 

Basement  wall.  The  opaque  portion  of 
a  wall  which  encloses  one  side  of  a 
basement  and  is  partially  or  totally 
below  grade. 

Building  code.  The  legal  instrument 
which  is  in  effect  in  a  state  or  unit  of 
general  purpose  local  government,  the 
provisions  of  which  must  be  adhered  to 
if  a  building  is  to  be  considered  to  be 
in  conformance  with  law  and  suitable 
for  occupancy  and  use. 

Building  envelope.  The  elements  of  a 
building  which  enclose  conditioned 
spaces  through  which  thermal  energy 
may  be  transferred  to  or  from  the 


exterior  or  to  or  from  spaces  located  in 
buildings  exempted  by  the  provisions  of 
section  101.4.2. 

Comfort  air  conditioning.  The  process 
of  treating  air  so  as  to  control 
simultaneously  its  temperature, 
humidity,  cleanliness,  and  distribution 
to  meet  requirements  of  the  conditioned 
space. 

Comfort  envelope.  The  area  of  a 
psychrometric  ch^  enclosing  all  those 
conditions  described  in  Figure  1  in 
Standard  RS-2  listed  in  section  801  as 
being  comfortablp. 

Conditioned  floor  area.  The 
horizontal  projection  of  that  portion  of 
interior  space  which  is  contained  within 
exterior  walls  and  which  is  conditioned 
directly  or  indirectly  by  an  energy-using 
system. 

Conditioned  space.  Space  within  a 
building  which  is  provided  with  heated 
and/or  cooled  air  or  surfaces  and,  where 
required,  with  humidification  or 
dehumidification  means  so  as  to  be 
capable  of  maintaining  a  space 
condition  felling  withLi  the  comfort 
zone  set  forth  by  Standard  RS-2  listed 
in  section  801. 

Cooled  space.  Space  within  a  building 
which  is  provided  with  a  positive 
cooling  supply. 

Crawl  space  wall.  The  opaque  portion 
of  a  wall  which  encloses  a  crawl  space 
and  is  partially  or  totally  below  grade. 

Deadband.  The  temperature  range  in 
which  no  heating  or  cooling  is  used. 

Degree  day,  cooling.  A  unit,  based 
upon  temperature  difference  and  time, 
used  in  estimating  fuel  consumption 
and  specifying  nominal  cooling  load  of 
a  building  in  summer.  For  any  one  day, 
when  the  mean  temperature  is  greater 
than  18.3  (65  "F),  there  exists  as 

many  degree  days  as  there  are  Celsius 
(Fahrenheit)  degrees  difference  in 
temperature  between  the  mean 
temperature  for  the  day  and  18.3  (65 

“F). 

Degree  day,  heating.  A  unit,  based 
upon  temperature  difference  wd  time, 
used  in  estimating  fuel  consrimption 
and  specifying  nominal  heating  load  of 
a  building  in  winter.  For  any  one  day, 
when  the  mean  temperature  is  less  than 
18.3  (65  *F),  there  exists  as  many 

degree  days  as  there  are  Celsius 
(Fahrenheit)  degrees  difference  in 
temperature  between  the  mean 
temperature  for  the  day  and  18.3  (65 

“F). 

Drain  tile  loop.  A  continuous  length 
of  drain  tile  or  perforated  pipe 
extending  around  all  or  part  of  the 
internal  or  external  perimeter  of  a 
basement  or  crawl  space  footing. 

Dwelling  unit.  A  single  housekeeping 
unit  comprised  of  one  or  more  rooms 
providing  complete  independent  living 
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facilities  for  one  or  more  persons, 
including  permanent  provisions  for 
living,  sleeping,  eating,  cooking  and 
sanitation. 

Efficiency,  HVAC  system.  The  ratio  of 
use^  energy  output  (at  the  point  of 
use)  to  the  energy  input  in  consistent 
units  for  a  designated  time  period, 
expressed  in  percent. 

Energy.  The  capacity  for  doing  work 
taking  a  number  of  forms  which  may  be 
transformed  from  one  into  another,  such 
as  thermal  (heat),  mechanical  (work), 
electrical  and  chemical  in  customary 
imits,  measured  in  kilowatt-hours  (kWh) 
or  Kilojoules  [British  thermal  imits 
(Btus)]. 

Energy  source.  Electricity,  natural  gas, 
propane  gas  or  fuel  oil  that  is  available 
at  a  residential  building  for  space 
heating,  space  cooling,  service  water 
heating  and  lighting.  See  also 
“Renewable  energy  sources.” 

Equipment  type.  HVAC  system 
equipment  or  service  water  heating 
equipment  that  (1)  performs  a  specific 
function(s)  (e.g.,  space  heating  or  space 
heating  and  service  water  heating),  (2) 
uses  a  specific  energy  source(s)  (e.g., 
electricity  or  a  “dual-fuel”  furnace  that 
can  use  electricity  or  natural  gas),  and 
(3)  employs  a  specific  operational 
principle  (e.g.,  direct  combustion,  heat 
rejection  to  air,  heat  extraction  from 
ground  water).  Example:  A  heat  pump 
water  heater  is  a  different  equipment 
type  finm  an  electric  resistance  water 
heater. 

Exterior  envelope.  See  “Building 
envelope.” 

Federal  agency.  Any  department, 
agency,  corporation,  or  other  entity  or 
instrument^ity  of  the  executive  branch 
of  the  Federal  government,  including 
the  United  States  Postal  Service,  the 
Federal  National  Mortgage  Association, 
and  the  Federal  Home  Loan  Mortgage 
Corporation. 

Federal  residential  building.  Any 
detached  one-  or  two-family  residential 
dwelling  or  other  residentid  building  or 
structure,  three  stories  or  less  in  hei{^t, 
to  be  constructed  or  developed  for 
residential  occupancy  by,  or  for  the  use 
of,  any  Federal  agency  that  is  not  legally 
subject  to  state  or  loc^  building  codes 
or  similar  requirements. 

Furnace,  duct.  A  furnace  normally 
installed  in  distribution  ducts  of  air 
conditioning  systems  to  supply  warm 
air  for  heating  and  which  depends  on  a 
blower  not  fiunished  as  part  of  the  duct 
furnace  for  air  circulation. 

Furnace,  warm  air.  A  self-contained, 
indirect-fired  or  electrically  heated 
furnace  that  supplies  heat^  air  through 
ducts  to  spaces  ^t  require  it 

Glazing  area.  Interior  surface  area  of 
assemblies  that  enclose  conditioned 


space  and  that  contain  glazing,  such  as 
windows,  sliding  glass  doors,  and 
skylights,  including  the  frame,  sash, 
cubing,  muntins,  and  other  framing 
element. 

Grade.  The  finished  ground  level 
adjoining  the  building  at  all  exterior 
walls. 

Gross  area  of  exterior  walls.  The 
normal  projection  of  the  building 
envelope  wall  area  bounding  interior 
space  which  is  conditioned  by  an 
energy-using  system,  including  opaque 
wall,  window  and  door  area,  llie  gross 
area  of  exterior  walls  consists  of  all 
opaque  wall  areas,  including  between 
floor  spandrels,  peripheral  edges  of 
floors,  window  areas  including  sash, 
and  door  areas,  where  such  suj^ces  are 
exposed  to  outdoor  air,  unconditioned 
spaces,  or  spaces  exempted  by  section 
101.4.2,  and  where  such  spaces  enclose 
a  heated  or  mechanically  cooled  space, 
including  interstitial  areas  between  two 
such  spaces.  For  each  basement  wall 
with  an  average  below-grade  area  less 
than  50%  of  its  total  wdl  area, 
including  openings,  the  entire  wall, 
including  the  below-grade  portion,  is 
included  as  part  of  the  gross  area  of 
exterior  walls.  Nonopaque  areas 
(windows,  doors,  etc.)  of  all  basement 
walls  are  included  in  the  gross  area  of 
exterior  walls. 

Gross  floor  area.  The  sum  of  the  areas 
of  the  several  floors  of  the  building, 
including  basements,  cellars,  mezzanine 
and  intermediate  floored  tiers  and 
penthouses  of  headroom  height, 
measured  from  the  exterior  frees  of 
exterior  walls  or  from  the  center  line  of 
walls  separating  buildings,  but 
excluding: 

(a)  Covered  walkways,  open  roofed- 
over  areas,  porches  and  similar  spaces. 

(b)  Pipe  trenches,  exterior  terraces  or 
steps,  chimneys,  roof  overhangs  and 
similar  features. 

Group  R  Federal  residentied  buildings. 
For  the  purpose  of  this  part.  Group  R 
Federal  residential  buildings  include: 

(a)  Type  A-1 — Detached  one  and  two 
family  dwellings;  and, 

(b)  Type  A-2— Other  Federal 
residential  buildings,  three  stories  or 
less  in  height. 

Heat.  The  form  of  energy  that  is 
transferred  by  virtue  of  a  temperature 
difference  or  a  change  in  state  of  a 
material. 

Heat  trap.  An  arrangement  of  piping 
connecting  to  a  hot  water  heater  such 
that  the  piping  makes  an  inverted  “U” 
just  before  connecting  to  the  heater 
fittings.  Any  other  arrangement, 
including  a  commercially  available  heat 
trap,  which  effectively  restricts  the 
natural  tendency  of  hot  water  to  rise 
also  qualifies  as  a  heat  trap. 


Heated  slab.  Slab-on-grade 
construction  in  which  the  heating 
elements  or  hot  air  distribution  system 
is  in  contact  with  or  placed  within  the 
slab  or  in  the  sub^de. 

Heated  space.  Space  within  a 
building  which  is  provided  with  a 
positive  heat  supply.  Finished  living 
space  within  a  basement  with  registers 
or  heating  devices  designed  to  supply 
heat  to  a  basement  space  shall 
automatically  define  that  space  as 
heated  srace. 

Humiaistat.  A  regulatory  device, 
actuated  by  changes  in  humidity,  used 
for  automatic  control  of  relative 
humidity. 

HVAC.  Heating,  ventilating  and  air 
conditioning. 

HVAC  system.  The  equipment, 
distribution  network,  and  terminals  that 
provide,  either  collectively  or 
individually,  the  processes  of  heating, 
ventilating,  or  air  conditioning  to  a 
building. 

HVAC  system  components.  HVAC 
system  components  provide,  in  one  or 
more  factory-assembled  packages, 
means  for  chilling  and/or  heating  water 
with  controlled  temperature  for  delivery 
to  terminal  units  serving  the 
conditioned  spaces  of  the  buildii^.  - 
Types  of  HVAC  system  components 
include,  but  are  not  limited  to,  water 
chiller  packages,  reciprocating 
condensing  units  and  water  source 
(hydronic)  heat  piunps  (see  “HVAC 
system  equipment”). 

HVAC  system  efficiency.  See 
“EfiBciency,  HVAC  system.” 

HVAC  system  equipment.  HVAC 
system  equipment  provides,  in  one 
(single  package)  or  more  (split  system) 
factory-assembled  packages,  means  for 
air  ciitnilation,  air  cleaning,  air  cooling 
with  controlled  temperature  and 
dehumidification,  and,  optionally, 
either  alone  or  in  combination  with  a 
heating  plant,  the  functions  of  heating 
and  humidifying.  The  cooling  function 
may  be  either  electrically  or  heat 
operated  and  the  refrigerant  condenser 
may  be  air,  water  or  evaporatively 
cooled.  Where  the  equipment  is 
provided  in  more  thw  one  package,  the 
separate  packages  shall  be  designed  by 
the  manufreturer  to  be  used  together. 
The  equipment  may  provide  the  heating 
function  as  a  heat  pump  or  by  the  use 
of  electric  or  fossil-fuel-fired  elements. 
(The  word  “equipment”  used  without 
modifying  adjective  may,  in  accordance 
with  common  industry  usage,  apply 
either  to  HVAC  system  equipment  or 
HVAC  system  emnponents.) 

Infiltration.  The  uncontrolled  inward 
air  leak^  through  cracks  and 
interstices  in  any  building  element  and 
around  windows  and  doors  of  a 
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building  caused  by  the  pressvue  effects 
of  wind  and/or  the  effect  of  differences 
in  the  indoor  and  outdoor  air  density. 

Life-cycle  cost.  The  total  discounted 
cost  of  owning,  operating,  and 
maintaining  a  building  or  piece  of 
equipment  over  its  useful  life  (including 
its  fuel,  energy,  labor,  and  replacement 
components)  determined  on  the  basis  of 
a  systematic  evaluation  except  that  in 
the  case  of  leased  buildings,  the  life- 
cycle  cost  shall  be  calculated  over  the 
effective  remaining  term  of  the  lease. 

Manual.  Capable  of  being  operated  by 
personal  intervention  (see 
“Automatic”). 

Multi-family  dwelling.  A  building 
containing  th^  or  more  dwelling  units. 

Opaque  areas.  All  exposed  areas  of  a 
building  envelope  which  enclose 
conditioned  space,  except  openings  for 
windows,  skylights,  doors  and  building 
service  systems. 

Outdoor  air.  Air  taken  from  the 
outdoors  and,  therefore,  not  previously 
circulated  through  the  system. 

Packaged  terminal  air  conditioner.  A 
factory-selected  wall  sleeve  and  separate 
unencased  combination  of  heating  and 
cooling  components,  assemblies  or 
sections  intended  for  mounting  through 
the  wall  to  serve  a  single  room  or  zone. 

It  includes  heating  capability  by  hot 
water,  steam,  or  electricity. 

Packaged  terminal  heat  pump.  A 
packaged  terminal  air  conditioner 
capable  of  using  the  reffigeration  system 
in  a  reverse  cycle  or  heat  pump  mode 
to  provide  heat. 

pCi/L.  The  abbreviation  for 
“picocuries  per  liter,”  which  is  used  as 
a  measure  for  radon  concentrations  in 
air.  A  picoCurie  is  one-trillionth  (10~>3) 
of  a  curie.  A  “curie”  is  a  commonly 
used  measurement  of  radioactivity. 

Positive  cooling  supply.  Mechanical 
cooling  deliberately  supplied  to  a  space 
such  as  through  a  supply  roister.  Also, 
mechanical  cooling  indhacUy  supplied 
to  a  space  through  uninsulat^  siudbces 
of  space-cooling  components,  such  as 
evaporator  coil  cases  and  cooling 
distribution  systems  which  continually 
maintain  air  temperatures  within  the 
space  of  29.4  (85  *F)  or  lower  during 

normal  operation.  To  be  considered 
exempt  from  inclusion  in  this 
definition,  such  surfaces  shall  comply 
with  the  insulation  requirements  of  this 
part. 

Positive  heat  supply.  Heat  deliberately 
supplied  to  a  space  by  design,  such  as 
a  supply  register,  radiator  or  heating 
element.  Alro,  heat  indirectly  supplied 
to  a  space  through  uninsulat^  surfaces 
of  service  water  heaters  and  space 
heating  components,  such  as  furnaces, 
boilers  and  heating  and  cooling 
distribution  systems  which  continually 


maintain  air  temperature  within  the 
space  of  10  **0  (50  "F)  or  higher  diiring 
normal  operation.  To  be  considered 
exempt  ^m  inclusion  in  this 
definition,  such  surfaces  shall  comply 
with  the  insulation  requirements  of  tliis 
part. 

Proposed  design.  A  building  design 
submitted  in  response  to  a  request  for 
proposals  for  the  construction  of  a  new 
Federal  residential  building. 

Readily  accessible.  Capable  of  being 
reached  quickly  for  operation, 
maintenance,  removal,  or  inspection, 
without  requiring  the  need  to  climb  over 
or  remove  obstacles  or  to  resort  to 
portable  ladders  or  chairs  (see 
“Accessible”). 

Renewable  energy  sources.  Sources  of 
energy  (excluding  minerals)  derived 
fit)m  incoming  solar  radiation, 
including  natural  daylighting  and 
photosynthetic  processes;  from 
phenomena  resulting  therefinm, 
including  wind,  waves  and  tides,  lake  or 
pond  thermal  differences;  and  from  the 
internal  heat  of  the  earth,  including 
nocturnal  thermal  exchanges. 

Reset.  Adjustment  of  the  set  point  of 
a  control  instrument  to  a  higher  or  lower 
value  automatically  or  manually  to 
conserve  energy. 

Roof  assembly.  All  components  of  the 
roof/ceiling  envelope  through  which 
heat  flows,  thus  creating  a  building 
transmission  heat  loss  or  gain,  where 
such  assembly  is  exposed  to  outdoor  air 
and  encloses  a  heat^  or  mechanically 
cooled  space.  The  gross  area  of  a  roof 
assembly  consists  of  the  total  interior 
surface  of  such  assembly,  including 
skylights  exposed  to  the  heated  or 
mechanically  cooled  space. 

Sash  crack.  The  srun  of  all  perimeters 
of  all  window  sashes,  based  on  overall 
dimensions  of  such  parts,  expressed  in 
meters  (feet).  If  a  portion  of  one  sash 
perimeter  overlaps  a  portion  of  another 
sash  perimeter,  only  count  the  length  of 
the  overlapping  portions  once. 

Sensible  capacity.  The  maximum 
sensible  load  for  which  a  piece  of 
equipment  is  designed  to  remove  or  add 
sensible  heat. 

Sensible  load.  The  cooling  or  heating 
load  to  remove  or  add  the  sensible  heat 
that  causes  a  temperature  change. 

Service  systems.  All  energy-using 
systems  in  a  building  that  are  operated 
to  provide  services  for  the  occupants  or 
processes  housed  therein,  including 
HVAC,  service  water  heating, 
illumination,  transportation,  cooking  or 
food  preparation,  laundering  or  similar 
functions. 

Service  water  heating.  Supply  of  hot 
water  for  purposes  other  thw  comfort 
heating. 


Slab-on-grade  floor  insulation. 
Insvdation  around  the  perimeter  of  the 
floor  slab  or  its  supporting  foundation 
when  the  top  edge  of  the  floor  slab 
perimeter  is  above  the  finished  grade  or 
0.305  m  (12  in.)  or  less  below  the 
finished  grade. 

Soil  gas.  The  gas.  present  in  soil, 
which  may  contain  radon. 

Soil  gas  retarder.  A  continuous 
membrane  or  other  comparable  material 
used  to  retard  the  flow  of  soil  gas  into 
a  building. 

Solar  energy  source.  Source  of  natural 
daylighting  and  of  thermal,  chemical  or 
electrical  energy  derived  directly  finm 
conversion  of  incident  solar  radiation. 

Standard  desist.  A  building  designed 
to  exactly  meet  but  not  exceed  all 
requirements  in  Subpart  E  of  this  part 

Submembrane  depressurization 
system.  A  system  designed  to  achieve  a 
lower  air  pressure  beneath  the  soil  gas 
retarder  in  a  crawl  space,  relative  to 
crawl  space  air  pressure,  resulting  in  air 
withdrawal  firom  under  the  soil  gas 
retarder  either  passively  (relying  on  the 
upward  convective  flow  of  air)  or 
actively  (by  use  of  a  fan-powered  vent). 

Subslab  depressurization  system 
(active).  A  piping  system  that  coimects 
the  subslab  area  with  outdoor  air,  is 
routed  through  the  conditioned  space  of 
a  building,  and  uses  a  fan-power^  vent 
to  draw  air  finm  beneath  the  slab. 

Subslab  depressurization  system 
(passive).  A  piping  system  that  connects 
the  subslab  area  with  outdoor  air,  is 
routed  through  the  conditioned  space  of 
a  building,  and  relies  on  the  convective 
flow  of  air  to  draw  air  firom  beneath  the 
slab. 

Supplementary  heater  operation.  The 
auxiliary  electric  resistance  heating 
device  that  provides  heat  vdiich 
contributes  to  the  operation  of  the  heat 
pmnp  when  the  temperature  is  too  low 
for  the  heat  pump  to  operate 
independently. 

System.  A  combination  of  central  or 
terminal  equipment  or  components  and/ 
or  controls,  accessories,  interconnecting 
means,  and  terminal  devices  by  which 
energy  is  transformed  so  as  to  perform 
a  specific  function,  such  as  HVAC, 
service  water  heating  or  illumination. 

Technically  verifiable.  To  visually, 
physically,  or  through  testing  determine 
the  physical  characteristics  or 
spe^cations  of  an  element,  material,  or 
object 

Terminal  element.  The  means  by 
which  the  transformed  energy  fiom  a 
system  is  finally  delivered;  i.e., 
registma,  diffus^,  lighting  fixtures, 
faucets  and  similar  elements. 

Thermal  conductance.  Time  rate  of 
heat  flow  through  a  body  (frequently  per 
unit  area)  from  one  bounding  surface  to 
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the  other  for  a  unit  temperature 
difference  between  the  two  surfaces, 
under  steady  conditions  (W/m2-®C)  [Btu/ 
(h-ft2*F)]. 

’Thermal  resistance  (R).  The  reciprocal 
of  thermal  conduct€mce  (m^®C/W) 
I(hft2.»F)/Btul. 

Thermal  transmittance  (U).  The 
coefficient  of  heat  transmission  (air  to 
air).  It  is  the  time  rate  of  heat  flow  per 
unit  area  and  unit  temperatme 
difference  between  the  warm  side  and 
cold  side  air  films  (W/m^-'C)  [Btu/ 
(h-ft2-®F)].  The  U-vidue  applies  to 
combinations  of  different  materials  used 
in  series  along  the  heat  flow  path,  single 
materials  that  comprise  a  building 
section,  cavity  air  spaces  and  surface  air 
films  on  both  sides  of  a  building 
element. 

Thermal  transmittance,  overall  (Uo). 
The  overall  (average)  heat  transmission 
of  a  gross  area  of  exterior  building 
envelope  (W/m^-'C)  [Btu/(h-ft2-"F)l.  The 
Uo  value  apphes  to  the  combined  effect 
of  the  time  rate  of  heat  flow  through  the 
various  parallel  paths  such  as  windows, 
doors  and  opaque  construction  areas, 
comprising  the  gross  area  of  one  or  more 
exterior  building  components,  such  as 
walls,  floors  or  roof/ceilings. 


Thermostat.  An  automatic  control 
device  actuated  by  temperature  and 
designed  to  be  responsive  to 
temperatiure. 

Unitary  cooling  and  heating 
equipment.  One  or  more  factory-made 
assemblies  which  include  an  evaporator 
or  cooling  coil,  a  compressor  and 
condenser  combination,  and  may 
include  a  heating  function  as  well. 
Where  such  equipment  is  provided  in 
more  than  one  assembly,  the  separate 
assemblies  shall  be  designed  to  be  used 
together. 

Unitary  heat  pump.  One  or  more 
factory-made  assemblies  which  include 
an  indoor  conditioning  coil, 
compressorfs)  and  outdoor  coil  or 
refiigerant-to-water  heat  exchanger, 
including  means  to  provide  both  heating 
and  cooling  functions.  When  such 
equipment  is  provided  in  more  than  one 
assembly,  the  separate  assemblies  shall 
be  designed  to  be  used  together. 

Ventilation.  The  process  of  supplying 
or  removing  air  by  natural  or 
mechanical  means  to  or  from  any  space. 
Such  air  may  have  been  conditioned. 

Ventilation  air.  That  portion  of  supply 
air  which  comes  from  outside  (outdoors) 
plus  any  recirculated  air  that  has  been 


treated  to  maintain  the  desired  quality 
of  air  within  a  designated  space.  (See 
Standard  RS-3  listed  in  section  801  of 
this  part,  and  definition  of  “Outdoor 
air”.) 

Walls.  Those  portions  of  the  building 
envelope  which  are  vertical  or  tilted  at 
an  angle  of  30“  or  less  from  the  vertical 
plane. 

Zone.  A  space  or  group  of  spaces 
within  a  building  with  heating  and/or 
cooling  reqiiirements  sufficiently 
similar  so  that  comfort  conditions  can 
be  maintained  throughout  by  a  single 
controlling  device. 

Subpart  C — Design  Conditions 

§435.301  Scope. 

301.1  General.  The  criteria  of  this 
subpart  establishes  the  design 
conditions  for  use  with  Subparts  D  and 
E  of  this  part. 

§435.302  Thermal  design  parameters. 

302.1  Exterior  design  conditions. 

The  following  design  parameters  from 
table  302.1  shall  be  used  for  calculations 
required  under  this  part. 


Table  302.1 

[Exterior  design  corKBtions] 

WintAri  . 

DAsign  Dry^ndh . 

•C  («F). 

»C  (»F). 

“CCF). 

5^iiTimAr^  .  . 

Design  HryJ^ilh . 

Degree  days,  heating^ 

Degree  days,  cooling  ^ 

Desi^  W^-bulb . 

'  The  outdoor  desim  temperature  shaH  be  selected  from  the  columns  of  97.5%  values  for  winter  and  2.5%  values  for  summer  from  tables  in 
Starvtard  RS-4  listed  in  section  801.  Adjustments  may  be  made  to  reflect  local  climates  which  (Sffer  from  the  tabulated  temperatures,  or  local 
weather  experience. 

^The  degree  d^,  heating  [base  18.3°C  (65°F)]  and  cooling  [base  18.3“C  (65“F)]  shaU  be  selected  from  NOAA  Annual  Degree  Days  to  Se¬ 
lected  Ba^  Derive  from  me  1961 — 1990  Normals,  Standard  RS-4  listed  in  section  801,  data  available  from  adjacent  military  installirtions,  or 
other  sources  of  local  data. 


302.2  Interior  design  conditions. 

302.2.1  Indoor  Design  Temperature. 
Indoor  design  temperature  shall  be 
22.2“C  (72“F)  for  heating  and  25.6“C 
(78“F)  for  cooling. 

302.2.2  Exception.  Other  design 
temperatures  may  be  used  for 
equipment  selection  if  it  results  in  a 
lower  energy  usage. 

§435^03  mechanical  ventilation  crftaria. 

303.1  Ventilation.  Ventilation  air 
shall  conform  to  Standard  RS-3  listed  in 
section  801.  The  minimum  column 
value  of  Standard  RS-3  for  each  type  of 
occupancy  shall  be  used  for  design.  The 
ventilation  quantities  specified  in 
section  6  of  Standard  R^3  are  for  100% 
outdoor  air  ventilating  systems. 

303.1.1  Excepticm.  If  outdoor  air 
qiiantities  other  than  those  specified  in 
Standard  RS-3  are  used  or  required 


because  of  special  occupancy  or  process 
requirements,  source  control  of  air 
contamination,  health  and  safety  or 
other  standards,  the  required  outdoor  air 
quantities  shall  be  used  as  the  basis  for 
calculating  the  heating  and  cooling 
design  loads. 

Subpart  D — Design  by  Systems 
Analysis;  Design  Utilizing  Renewable 
Energy  Sources 

§436.401  Scope. 

401.1  General.  This  subpart 
establishes  design  requirements  based 
on  a  systems  analysis  of  total  energy  use 
by  a  new  Federal  residential  building, 
including  all  of  its  systems.  These 
design  requirements  may  be  applied  as 
an  alternative  to  the  component 
performance  requirements  establi^ed 
in  subpart  E. 


§435.402  Systems  analysis. 

402.1  Energy  analysis.  Compliance 
with  this  subpart  requires  an  analysis  of 
the  aimual  energy  usage,  hereinafter 
called  an  aimual  energy  analysis.  The 
proposed  building  sh^  utilize  a  design 
that  is  demonstrated,  through 
technically  valid  and  documented 
calculations,  to  have  equal  or  lower 
annual  energy  use  and  equal  or  lower 
life-cycle  costs  than  the  standard  design. 

(a)  A  building  designed  in  accordance 
with  this  subpart  complies  with  this 
part  if  the  calculated  aimual  energy 
usage  and  life-cycle  costs  are  not  greater 
than  a  similar  building  (defined  as  a 
“standard  design”)  with  bvulding 
thermal  envelope  components  and 
mechanical  systems  and  equipment 
used  to  provide  heating,  ventilating,  and 
{ur-conditioning  designed  in  accordance 
with  subpart  E. 
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(b)  For  a  proposed  building  to  be 
considered  similar  to  a  “standard 
design,”  the  proposed  building  shall 
have  the  same  conditioned  floor  area, 
ratio  of  thermal  envelope  area  to 
conditioned  floor  area,  exterior  design 


conditions,  occupancy,  climate  data, 
and  usage  operational  schedule. 

(c)  The  proposed  design  shall  use  the 
same  energy  source(s)  for  space  heating, 
space  cooling,  and  domestic  water 
heating  as  the  standard  design 
(identified  in  subpart  E). 


402.1.1  Input  values  for  Group  R 
buildings.  The  input  values/ 
assumptions  firom  tables  402.1.1a 
through  402.1. Ig  shall  be  used  in 
calculating  the  annual  energy  usage. 


Table  402.1. la 

[Glazing  systems] 

Input  Assumptions 

Design  Parameter 

StarKfard  Design 

Proposed  Design 

Glazing  Orientation  . 

Window  area  of  proposed  house,  25%  on  North,  South,  East,  and  West 
Exterior  walls.. 

Window  area  oriented  as  proposed  de¬ 
sign. 

Shading . 

Draperies  shall  be  assumed  to  be  closed  during  period  of  mechanical 
air  conditioner  operation.. 

Any  exterior  shading  provided  by  pro¬ 
posed  design. 

Table  402.1. lb 


Table  402.1. 1c — Continued 


[Heat  storage  (thermai  mass)] 


Internal  mass  39.0  kg/m^  (8  Ib/ft^ 
Structural  1  17.1  kg/m^  (3.5  Ib/ft^) 

mass.  ! 


Table  402.1. lc 


[Building  thermal  envelope — surface  areas  and 
volunte] 


Design  param¬ 
eter 


Input  assumptioris 


Floor,  walls, 
ceiling. 


Foundation 
and  floor 
type. 

Glazings,  irv 
duding  sky¬ 
lights. 


Doors  of  A-1 
structures. 


The  floor,  walls,  and  ceiling 
areas  for  both  the  standard 
and  proposed  design(s) 
shall  be  equal. 

The  foundation  and  floor  type 
for  both  the  standard  and 
the  proposed  design(s) 
shall  be  equal. 

The  area  of  glazing  in  the 
standard  design  shall  not 
be  greater  than  the  area  of 
glazing  in  the  proposed 
design(s).  The  gluing  ti- 
value  of  the  standard  de¬ 
sign  shall  be  selected  to 
permit  calculated  Uo-wall 
compliance  of  the  starxfard 
design. 

Glazing  area  in  the  standard 
design  shall  not  be  pro¬ 
vided  with  extra  shading 
beyond  shading  that  is 
provided  by  typical  con¬ 
struction  practices — such 
as  roof  overhangs.  Energy 
performance  impacts  of 
added  shading  for  glazing 
areas  may  be  accounted 
for  in  the  proposed  de- 
sign(s)  for  a  specific  build¬ 
ing.  Results  from  shading 
calculation  on  one  pro¬ 
posed  building  shall  not  be 
used  for  groups  of  build¬ 
ings. 

The  starxjard  design  shall 
have  at  least  3.7  m^  (40 


ft^  of  door  area. 


[Building  thermal  envelope — surface  areas  and 
volume] 


Design  param¬ 
eter 

Input  assumptions 

Building  Vol¬ 
ume. 

The  volumes  of  both  the 
standard  and  proposed  de- 
sign(s)  shall  be  equal. 

Table  402.1. id 

[Thermostat  (constants)] 


Design  parameter 

Input  value 

Heating  Set  Point . 

20.0  “C  (68  "F). 

Cooling  Set  Point . 

25.6  *C  (78  'F). 

Night  Set  Back  . 

15.6  *C  (60  *F). 

Set  Back  Duration . 

7  hours. 

Number  of  Set-back  Pe- 

1  (night  time). 

riods. 

Maximum  number  of 

2. 

zones. 

Number  of  thermostats 

1. 

per  zone. 

Table  402.l.le 

[Internal  Sensible  Heat  Gains  (Constants)] 


Unit  type 

k^xjt  value 

A-1  Units  ... 

440  W  (1,500  Btu/h) 

A-2  Units  ... 

879  W  (3,000  Btu/h) 

Table  402.1. if 

[Domestic  Water  Heater  (Constant 
Calculation)] 


Design  param¬ 
eter 

Input  value 

Temperature 

49  "C  (120  “F) 

set  poirtt 

Daily  hot 

Liters- 1 13.7xr>- 

water  con- 

units+(37.9xr>bedrooms); 

sumption. 

[Gallons-(30xr>- 

units)>(1  Oxrvbedrooms)] 

Note: 

n-units-number  of  living  units  in  proposed 
design(s) 


n-bedrooms»number  of  bedrooms  in  each 
living  unit 

Table  402.1. 1g 

[Distribution  System  Loss  Factors] 


Duct  Location 


Mode 

Outside 

Inside 

Heating . 

CnoHng  . . 

0.75 

0.80 

1.00 

1.00 

402.1.2  If  the  proposed  design  takes 
credit  for  reduced  air  changes  per  hour 
levels,  documentation  of  measures 
providing  such  reduction,  or  results  of 
a  post-construction  blower-door  test 
shall  be  demonstrated  using  Standard 
RS-5  listed  in  section  801. 

402.1.3  Passive  solar  building 
designs  shall  have  fixed  external 
shading,  operable  internal  or  external 
shading  or  other  shading  technologies  to 
limit  excessive  summer  cooling  energy 
gains  to  the  building  interior. 

402.1.4  Passive  solar  buildings  shall 
utilize  at  least  919  kJ/X  (45  Btu/^F)  of 
additional  thermal  mass,  per  m^  (ft^)  of 
added  glass  area,  when  added  south¬ 
facing  glass  area  exceeds  33%  of  the 
total  glass  area  in  walls. 

402.1.5  Site  Weather  Data 
(constants). 

402.1.5.1  The  typical  meteorological 
year  (TMY),  or  its  “ersatz”  equivalent, 
firom  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
or  an  approved  equivalent,  for  the 
closest  available  location  shall  be  used. 

402.1.6  The  HVAC  System 
Efficiency,  for  heating  and  cooling 
mode,  as  identified  in  10  CFR  part  430 
shall  be  proportionally  adjusted  for 

.  those  portions  of  the  ductwork  located 
outside  or  inside  the  conditioned  space 
using  the  values  shown  above,  in 
accordance  Mdth  equation  402.1a  and 
table  402.  Ig: 

(Equation  402.1.6a) 


mry* 
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proposed  for  installation  in  the 
building. 

Subpart  E— Design  by  Component 
Performance  Approach 

§435.501  Scope. 

501.1  General.  This  subpart 
establishes  design  requirements  based 
on  component  performance  for  new 
Federal  residential  buildings.  The 
design  requirements  established  in 

*8ubpart  D  may  be  applied  in  lieu  of 
these  requirements. 

§435.502  Building  thermal  envelope 
requirements. 

502.1  General.  The  building  thermal 
envelope  shall  meet  the  requirements  of 
table  502.1a.  Compliance  with  these 
requirements  shall  be  demonstrated  in 
accordance  with  section  502.2.  To 
demonstrate  compliance,  calculation 


procedures  and  information  contained 
in  RS— 4,  or  laboratory  test 
measurements  obtained  firom  test 
methods  RS-9,  -10,  -11,  or  -12,  or  other 
documented  procedmes  or  information, 
shall  be  used. 

502.1.1  The  proposed  design  may 
include  the  use  of  thermal  mass  in  the 
exterior  walls  when  determining  energy 
use.  If  the  use  of  thermal  mass  is 
considered  appropriate  in  the  design  of 
the  exterior  walls  then  the  required  Uw 
for  exterior  walls,  covered  by  section 

502.2.1.1  and  having  a  heat  capacity 
greater  than  or  equ€d  to  123  kJ/m2*°K  (6 
Btii/ft^^F),  shall  be  less  than  or  equal  to 
the  Upvalue  determined  by  the 
applicable  heating  degree-days  and  low- 
mass-wall  Uw  in  tables  502.1b,  502.1c, 
or  502.1d.  The  column  headings  in 
tables  502.1b  through  502.1d  are  the 
Uw*s,  as  determined  by  using  equation 


502.2a  and  Appendix  Figure  1,  for  low- 
mass-walls;  wall  constructions  having  a 
heat  capacity  of  less  than  123  kJ/m^-^K 
(6  Btu/ft2***F),  as  determined  by  equation 
502.1a.  The  heat  capacity  of  the  wall 
shall  be  determined  by  using  equation 
502.1a  below: 

(Equation  502.1a) 

HC=wxc 

where: 

HC=heat  capacity  of  the  exterior  wall, 
bcised  on  exterior  surface  area,  W/ 
(m^  'K)  lBtu/(ft2  “F)l. 
w=mass  of  the  wall,  based  on  e:derior 
surface  area,  kg/m^  (Ib/ft^). 
c=specific  heat  of  the  exterior  wall 
material,  kJ/Ckg-^K)  [Btu/(lb-'*F)l, 
The  specific  heat  values  shall  be 
permitted  to  be  obtained  firom  Chapter 
22  of  Standard  RS-4. 


Type  A-2 
buildings 


Table  502.1  a  ^ 

Mode 

Type  A-1 
buildings 

Heating  or  cooling  . . . 

UoS 

Heating  or  cooling  . 

u„^ 

Heating  or  cooling  . 

U«S 

Heating  . . . 

R> 

Depth  s  in.® 

Heating  . . 

R> 

Depth  >  in.® 

Heating  or  cooling  . „...: . 

U^ 

Heating  or  cooling  . 

US 

UoS 

UoS 

U„^ 

R> 

Depth  s  in.® 

Depth  2  in.® 

US 

US 


^  Values  shall  be  determined  by  using  the  graphs  (Figures  1.  2,  3.  4,  5  and  6)  contained  in  the  Appendix  of  this  part  using  heating  degree  days 
as  specified  in  section  302. 

2  There  are  no  insulation  requirements  for  heated  slabs  in  locations  having  less  than  278  Celsius  heating  degree  days  (5(X)  Fahrenheit  HDD). 

®  There  are  no  insulation  requirements  for  unheated  slabs  in  locations  having  less  than  1,389  Celsius  heating  degree  days  (2,500  Fahrenheit 
HDD). 

^Basement  and  crawl  space  wall  U-values  shall  be  based  on  the  wall  components  arxf  surface  air  films.  Adjacent  soil  shall  not  be  considered 
in  the  determination  of  the  U-value. 

®  Typical  foundation  wall  insulation  techniques  can  be  found  in  Starxlard  RS-13. 

®b^th  of  burial  measured  as  described  in  section  502.2.1.4. 

Table  502.1b.— Required  Uw  for  Wall  With  a  Heat  Capacity  Equal  To  or  Exceeding  123  kJ/(m2-“K)  [6  Bru/ 
(FT2  .“F)]  With  Insulation  Placed  on  the  Exterior  of  the  Wall  Mass 


Heating  degree  days 
18.3  “C  (65  »F)  base 


0-1111  . 

(0-2000) . 

1112-2222  . 
(2001-4000) 
2223-3056  . 
(4001-5500) 
3056-3611  . 
(5501-6500) 
3612-4444  . 
(6501-8000) 

>4445  . 

(>8001)  . 


Uw  required  for  walls  with  a  heat  capacity  less  than  123  kJ/(iTP  •  *K) 

[6  Btu/(ft2-°^]  as  determined  by  using  equation  502.2a  and  appendix  figure  1 


0.45 

(0.08) 

0.34 

(0.06) 

0.22 

(0.04) 

0.73 

0.62 

0.45 

(0.13) 

(0.11) 

(0.08) 

0.73 

0.56 

0.45 

(0.13) 

(0.10) 

(0.08) 

0.62 

0.51 

0.39 

(0.11) 

(0.09) 

(0.07) 

0.56 

0.45 

0.34 

(0.10) 

(0.08) 

(0.06) 

0.51 

0.39 

0.28 

(0.09) 

(0.07) 

(0.05) 

0.45 

0.34 

0.22 

(0.08) 

(0.06) 

(0.04) 
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Table  502.1c.— Required  Uw  for  Wall  With  a  Heat  Capacity  Equal  To  or  Exceeding  123kJ/{m2.®K)  [6Btu/ 
(FT2.*F)  With  Insulation  Placed  on  the  interior  of  the  Wall  Mass 


U«  required  for  waHs  with  a  heat  capacity  less  than  123  lcJ/(rTP  •  °K)  [6  Btu/(ft2  • 

502.2a  and  appendix  fi^e  1 


’F)]  as  determined  by  using  equation 


18.3“C  (65-F)  base 

1.13 

(0.20) 

1.02 

(0.18) 

0.90 

(0.16) 

0.79 

(0.14) 

0.68 

(0.12) 

0.56 

(0.10) 

0.45 

(0.08) 

0.34 

(0.06) 

0.22 

(0.04) 

0-1111  . . 

1.42 

124 

1.13 

0.96 

0.85 

0.68 

0.51 

0.39 

022 

(0-2000) _ _ 

(025) 

(022) 

(020) 

(0.17) 

(0.15) 

(0.12) 

(0.09) 

(0.07) 

(0.04) 

1112-2222  . 

1.36 

1.19 

1.07 

0.90 

0.79 

0.68 

0.51 

0.39 

022 

(2001-4000) . 

(024) 

(021) 

(0.19) 

(0.16) 

(0.14) 

(0.12) 

(0.09) 

(0.07) 

(0.04) 

2223-3056  . 

1.30 

1.19 

1.07 

0.90 

0.79 

0.62 

0.51 

0.39 

022 

(4001-5500) . 

(023) 

(021) 

(0.19) 

(0.16) 

(0.14) 

(0.11) 

(0.09) 

(0.07) 

(0.04) 

3056-3611  . . . 

124 

1.13 

0.96 

0.85 

0.73 

0.62 

0.51 

0.34 

022 

(5501-6500) . 

(022) 

(020) 

(0.17) 

(0.15) 

(0.13) 

(0.11) 

(0.09) 

(0.06) 

(0.04) 

3612-4444  . 

1.19 

1.07 

0.96 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(6501-8000) . 

(021) 

(0.19) 

(0.17) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0.06) 

(0.04) 

>4445  . . . 

1.13 

1.02 

0.90 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(>8001)  ...» . 

(020) 

(0.18) 

(0.16) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0.06) 

(0.04) 

Table  502.1  d.— Required  Uw  for  Wall  With  a  heat  Capacity  Equal  To  or  Exceeding  123kJ/{m2.®K)  [6Btu/ 
(FT2.®F)  With  Integral  Insulation  (Insulation  and  Mass  Mixed,  Such  as  a  log  Wall) 


U»  required  for  walls  with  a  heat  capacity  less  than  123  kJ/(nrP-°K)  [6  Btu/ffP-^F)]  as  determined  by  using  equation 

502.2a  arxf  appendix  fi^re  1 


18.3‘X;  (65'’F)  base 

1.13 

(020) 

1.02 

(0.18) 

0.90 

(0.16) 

0.79 

(0.14) 

0.68 

(0.12) 

0.56 

(0.10) 

0.45 

(0.08) 

0.34 

(0.06) 

0.22 

(0.04) 

0-1111  . - . 

1.59 

1.42 

1.30 

1.13 

0.96 

0.85 

0.68 

0.51 

0.39 

(0-2000) . 

(028) 

(025) 

(023) 

(020) 

(0.17) 

(0.15) 

(0.12) 

(0.09) 

(0.07) 

1112-2222  . . 

1.53 

.  1.36 

124 

1.07 

0.96 

0.79 

0.62 

0.51 

0.34 

(2001-4000) _ 

(027) 

(024) 

(022) 

(0.19) 

(0.17) 

(0.14) 

(0.11) 

(0.09) 

(0.06) 

2223-3056  . . 

1.47 

1.30 

1.19 

1.02 

0.90 

0.73 

0.62 

0.45 

0.34 

(4001-6500) . . 

(026) 

(023) 

(021) 

(0.18) 

(0.16) 

(0.13) 

(0.11) 

(0.08) 

(0.06) 

3056-3611  . . 

1.36 

1.19 

1.07 

0.96 

0.79 

0.68 

0.56 

0.45 

028 

(5501-6500)  _ 

(024) 

(021) 

(0.19) 

(ai7) 

(0.14) 

(0.12) 

(1.10) 

(0.08) 

(0.05) 

3612-4444  . 

124 

1.13 

1.02 

a85 

0.73 

0.62 

0.51 

0.39 

028 

(6501-8000)  . . 

(022) 

(020) 

(0.18) 

(0.15) 

(0.13) 

(0.11) 

(0.09) 

(0.07) 

(0.05) 

>4445  . . . 

1.13 

1.02 

020 

0.79 

0.68 

0.56 

0.45 

0.34 

022 

(>6001)  . 

(020) 

(0.18) 

(0.16) 

(0.14) 

(0.12) 

(0.10) 

(0.08) 

(0.06) 

(0.04) 

502.1.2  The  design  shall  not  create 
conditions  of  accelerated  deterioration 
from  moisture  condensation.  For  frame 
walls,  floors,  and  ceilings  not  ventilated 
to  allow  moisture  to  escape,  an 
approved  vapor  retarder  having  a 
maximum  perm  rating  of  57.4  ng/ 
Pa-s*m2  (1.0  perm),  when  tested  in 
accordance  with  Standard  RS-14, 
Procedure  A,  shall  be  installed  on  the 
warm-in-winter  side  of  the  thermal 
insulation. 

502.1.3  Exceptions. 

502.1.3.1  Buildings  are  exempt  frnm 
the  requirements  of  section  502.1.2  in 
construction  where  moisture  or  its 
freezing  will  not  damage  the  materials. 

502.1.3.2  Buildings  are  exempt  frt>m 
the  requirements  of  section  502.1.2  in 
hot  and  humid  climate  areas  where  the 
following  conditions  occur. 

(a)  19.4  “C  (67  ®F)  or  higher  wet-bulb 
temperature  for  3,000  or  more  hours 


during  the  wannest  six  consecutive 
montitffi  of  the  year,  and/or 

(b)22.8  *C  (73  ®F)  or  higher  wet-bulb 
temperatrire  for  1,500  or  more  hours 
during  the  warmest  six  consecutive 
months  of  the  year. 

502.1.4  Access  openings.  Access 
doors,  hatches,  scuttles,  pull-down 
staircases  and  similar  constructions 
separating  a  conditioned  from  an 
imconditioned  space  shall  be 
weatherstripped  along  the  surfaces  that 
seal  to  the  surrounding  fixed  frame.  The 
access  opening  shall  be  insulated  to  a 
level  equivalent  to  the  insulation  of  the 
surrounding  fioor,  wall,  and  ceiling. 

502.1.4.1  Exception.  If  the  access 
opening  is  uninsulated,  the  U-value  of 
the  surroimding  floor,  wall,  and  ceiling 
shall  be  decreased  in  accordance  with 
equations  502.2a,  502.2b,  502.2c,  or 
502.2d,  as  appropriate. 


502.1.5  Masonry  Veneer.  When 
insulation  is  placed  on  a  foimdation 
wall,  and  part  of  the  foimdation  wall 
supports  a  masonry  veneer  for  the 
exterior  wall,  the  horizontal  portion  of 
the  foundation  supporting  the  veneer 
need  not  be  insulated. 

502.2  Heating  wd  cooling  criteria. 

502.2.1  ’CompUemce  by  performance 
on  an  individual  component  basis.  Each 
component  of  the  building  envelope 
shall  meet  the  provisions  of  table  502.1a 
as  provided  in  sections  502.2.1.1 — 
502.2.1.6. 

502.2.1.1  Walls. 

502.2.1.1.1  Conventional  framing. 
The  combined  thermal  transmittance 
value  (Uo)  of  the  gross  area  of  exterior 
walls  shall  not  exceed  the  value  given 
in  table  502.1a.  Equation  502.2a  shall  be 
used  to  determine  acceptable 
combinations  to  meet  this  requirement. 
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U„  = 


(U,A.)+(U,A,)+(U,A,) 


(Equation  502.2a)  ' 


where: 

Uo=thB  average  thermal  transmittance  of 
the  gross  area  of  exterior  walls. 

Ao=the  gross  area  of  exterior  walls. 

Uw=the  combined  thermal  transmittance 
of  the  various  paths  of  heat  transfer 
through  the  opaque  exterior  wall 
area. 

Aw=are8  of  exterior  w^  that  is  opaque. 

U,=the  thermal  transmittance  of  the  area 
of  all  windows  within  the  gross 
wall  area  as  determined  in 
accordance  with  section  102.3  of 
this  part. 


502.2.1.1.3  Any  vertical  glazing 
assembhes  or  vertical  walls  that  form 
part  of  a  roof  assembly  that  bounds 
conditioned  space,  such  as  clerestories 
and  dormers,  shall  be  treated  as  part  of 


Ag=the  area  of  aU  windows  within  the 
gross  wetll  area. 

Ud=me  thermal  transmittance  of  the  area 
of  all  doors  within  the  gross  wall 
area  as  determined  in  accordance 
with  section  102.3  of  this  part. 
Ad=the  area  of  all  doors  within  the  gross 
wall  area. 

When  more  than  one  type  of  wall, 
window,  or  door  is  used,  the  U  x  A  term 
for  that  item  shall  be  expanded  into  sub¬ 
elements  as: 

UwAw  =  (UwlAwl)  +  (Uw2Aw2)  +  (UwsAws) 
+ ...  (etc.) 


j - r  (Equation  5Q(2.2b) 

Rj  +(Rin,  ^I*c) 


the  exterior  wall  area  for  purposes  of 
complyii^  with  this  part. 

502.2.1.2  .  Roof/ceiling.  The 
combined  diermal  transmittance  value 
(UO)  of  the  gross  area  of  the  roof  or 


502.2.1.1.2  Metal  framing.  When 
exterior  walls  are  framed  widi  meted 
studs,  calculate  the  value  of  Uw  used  in 
equation  502.2b  eis  follows: 
where. 

R,=the  total  thermal  resistance  of  the 
elements,  in  series  along  the  path 
comprising  the  wall  assembly  of 
heat  transfer,  excluding  the  cavity 
insulation  emd  the  met^  stud. 
Rins=the  R  value  of  the  cavity  insulation 
Fc=the  correction  factor  listed  in 
Appendix  table  502.2.1.1.2. 


ceiling  assembly  «hall  aotaxceed  the 
value  given  in  table  502.1a.  Equation 
502.2c  ^lall  be  used  te  determine 
acceptable  combinations  to  meet  this 
requirement. 


Uo 


(Ur  ^^r)'*~(Us 


(Equation  502 Jc) 


where: 

Uo=the  average  thermal  transmittance  of 
the  gross  roof/ceiling  area. 

Ao=the  gross  area  of  the  roof/ceiling 
assembly. 

UR^the  thermal  transmittance  of  all 
elements  of  the  claque  roof/ceiling 
area. 

AR=area  of  the  opaque  roof/ceUing 
assembly. 

Us=^e  therc^  transmittance  of  the  area 
of  all  skyU^t  elements  in  the  roof/ 
filing  assembly  as  determined  in 
accordance  with  section  102.3  of 
this  part. 

A.=the  area  (including  ficame)  of  all 
skylights  within  &e  roof/oeiling 
assembly. 


When  more  than  one  type  of  roof/ 
ceiling  or  skyhght  is  used,  the  U  x  A 
term  for  that  item  shall  be  expanded 
into  its  sub-elements,  as: 

Ur  X  Ar  =  (Uri  X  Ari)  +  (Ur2  X  Ari) 

-»•  ...etc. 

502.2.1.2.1  When  return  air  ceiling 
plenums  are  employed,  the  roof/ceiling 
assembly  shall: 

(a)  For  thermal  transmittance 
purposes,  juk  include  the  ceiling  proper 
nor  the  plenum  space  as  part  of  the 
assembly  and,  b)  For  gross  area 
pxirposes,  be  based  upon  the  interior 
face  of  the  upper  plenum  surface. 

502.2.1.3  Floors  over  unheated 
spaces.  The  combined  thermal 


transmittance  value  (Uo)  of  the  gross 
area  of  floors  over  imheated  spaces  shall 
not  exceed  the  value  given  in  table 
502.1a.  The  thermal  transmittance 
requirement  of  this  section  does  not 
apply  to  floors  overunvented  crawl 
spaces  and  basements  if  the 
requirements  of  section  502.2.1.5  and/or 
502.2 J..&are  met.  For  floors  over 
outdoor  air,  e.g^  overhangs,  the  Uo 
value  shall  meet  the  same  requirement 
shown  for  loofs  in  table  502.1a. 

Equation  502.2d  shall  be  used  to 
determine  acceptable  combinations  to 
meet  this  requirement. 


TT  _  (Ufl  (UfaAfa) 

Uq  —  - 


(Equation  502.2d) 


where: 

Uo^the  combined  thermal  transmittance 
of  the  difierent  floor  assemblies. 
Ao=the  gross  area  of  all  floor 
assemblies. 


Ui....4i=the  thermal  transmittance  of  the 
various  heat  transfer  paths  through 
the  first  (or  nth)  floor  assembly. 

Afi,...^=the  area  of  the  first  (or  nth)  floor 
assembly. 


502.2.1.4  Slab-on-grade  floors.  For 
slab-on-grade  floors,  the  thermal 
resistance  of  the  insulation  around  the 
perimeter  of  the  floor  shall  not  be  less 
than  the  value  given  in  table  502.1a. 
Insulation  shall  be  placed  on  the  outside 
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of  the  foundation  or  on  the  inside  of  the 
foundation  wall.  In  climates  below 
3,333  annual  Celsius  heating  degree 
days  (HDD)  (6,000  annual  Fahrenheit 
HDD),  the  insulation  Shall  extend 
downward  horn  the  top  of  the  slab  for 
a  minimum  distance  of  0.610  m  (24  in.) 
or  downward  to  at  least  the  bottom  of 
the  slab  and  then  horizontally  to  the 
interior  or  exterior  for  a  minimum  total 
distance  of  0.610  m  (24  in.)  and  shall  be 
designed  for  groimd  contact.  In  climates 
equ^  to  or  greater  than  3,333  annual 
Cebius  heating  degree  days  (HDD) 

(6,000  annual  Fahrenheit  HDD),  the 
insubtion  shall  extend  downward  from 
the  top  of  the  slab  for  a  minimum  of 
1.22  m  (48  in.)  or  downward  to  at  least 
the  bottom  of  the  slab  and  then 
horizontally  to  the  interior  or  exterior 
for  a  minimum  total  distance  of  1.22  m 
(48  in.).  In  all  climates,  horizontal 
insulation  extending  outside  of  the 
foundation  shall  be  covered  by 
pavement  or  soil  a  minimum  of  0.254  m 
(10  in.)  thick.  If  the  insulation  is  placed 
to  the  inside  of  the  foimdation  wall, 
there  must  be  insulation  placed  between 
the  slab  and  the  foundation  wall.  The 
top  edge  of  the  insubtion  installed 
between  the  exterior  wall  and  the  edge 
of  the  interior  sbb  shall  be  permitted  to 
be  cut  at  a  45**  angle  away  ^m  the 
exterior  wall. 

502.2.1.5  Crawl  space  waUs.  If  the 
floor  above  a  crawl  space  does  not  meet 
the  lequiremente  of  section  502.2.1.3 
and  the  crawl  space  does  not  have 
ventibtion  openings  that  communicate 
directly  with  outside  air,  then  the 
exterior  walls  of  the  crawl  space  shall 
have  a  thermal  transmittance  value  not 
exceeding  the  value  given  in  table 
502.1a.  Where  the  inside  ground  surbce 
b  less  than  0.305  m  (12  in.)  below  the 
oubide  finbh  groimd  level  or  the 
vertical  wall  insubtion  stops  less  than 
0.305  m  (12  in.)  below  the  oubide  finbh 
ground  level,  crawl  space  wall 
insubtion  shall  extend  vertically  and 
horizontally  a  minimum  total  dbtance 
of  0.610  m  (24  in.)  linearly  from  the 
oubide  finbh  ground  level  (see  RS-13). 

502.2.1.6  Basement  walb.  The 
exterior  walb  of  basemenb  below 
uninsulated  floors  shall  have  a  thermal 
transmittance  value  not  exceeding  the 
value  given  in  bble  502.1a  from  the  top 
of  the  basement  vrall  to  a  depth  of  3.05 
m  (10  ft)  below  the  oubide  finbh 
ground  level,  or  to  the  level  of  the 
basement  floor,  whichever  b  less. 

502.2.2  Compliance  by  whole 
building  performance.  Tfre  sbted  Uo,  U, 
or  R  value  of  an  assembly  may  be 
increased  or  decreased,  provided  the 
total  heat  gain  or  loss  for  the  entire 
building  (bos  not  exceed  the  total 


resulting  fixim  conformance  to  the 
values  specified  in  bble  502.1a. 

502.3  Air  leakage. 

502.3.1  Window  and  door 
assemblies.  Window  and  door 
assemblies  installed  in  the  building 
envelope  shall  comply  with  the 
maximum  infiltration  rates  allowed  in 
RS-15,  -16,  -17,  -18,  and  -19. 

502.3.1.1  Exception.  Site- 
constructed  windows  and  doors  shall  be 
sealed  in  accordance  with  section 
502.3.2. 

502.3.2  Caulking  and  sealanb. 

Joinb,  openings,  and  penetrations  in  the 
building  envelope  that  are  sources  of  air 
leakage  shall  be  sealed  with  caulking, 
gasketing,  weather-stripping,  house 
wrap,  or  other  materials  compatible 
with  the  construction  materiab, 
location,  and  anticipated  conditions. 
Sealanb  used  in  joinb  between 
dissimilar  materials  shall  allow  for 
difierential  expansion  and  contraction 
of  su(di  materiab. 

502.3.3  Recessed  lighting  fixtures. 
When  installed  in  the  building 
envelope,  recessed  lighting  fixtures 
shall  meet  one  of  the  following 
requiremenb: 

(a)  Type  IC  rated,  manufactured  with 
no  penetrations  between  the  inside  of 
the  recessed  fixture  and  the  ceiling 
cavity,  and  sealed  or  gasketed  to  prevent 
air  leakage  into  the  un(X)nditioned 
space. 

(b)  Type  IC  or  non-IC  rated,  installed 
inside  a  sealed  box  (X)nstructed  from  a 
minimum  0.013-m  (^-in.)  thick  gypsum 
wallboard,  a  preformed  polymeric  v^>or 
barrier,  or  other  air-tight  assembly 
manufactured  for  thb  purpose.  The 
fixture  shall  maintein  a  0.013-m  (%-in.) 
minimum  clearance  from  combustible 
material  and  0.064  m  (3  in.)  minimum 
clearance  from  insubtion  material. 

(c)  Type  IC  rated  in  accordance  with 
RS-15  with  no  more  than  0.944  L/s  (2.0 
cfin)  air  movement  from  the  conditioned 
space  to  the  ceiling  cavity.  The  fixture 
shall  be  tested  at  75  Pasc^  or  1.57  psf 
pressure  differential  and  shall  be 
bbeled. 

f 435.S03  Budding  mechanical  syaiems 
and  e(|uipmaiit 

503.1  General.  Thb  section  covers 
mechanical  systems  and  equipment 
used  to  provide  heating,  ventilatii^,  and 
air-<x)n(litioning  functions. 

503.2  Mechmical  equipment 
efficiency.  Mecdianical  equipment  used 
to  provide  heating  and  air-conditioning 
frmctions  shall  be  selected  pursuant  to 
the  following: 

503.2.1  Debched  one  and  two 
family  dwellings.  Heating  and  air- 
conditioning  equipment  selection  shall 


comply  with  section  503.2.1.1  or  section 
503.2.1.2. 

503.2.1.1  Minimum  federal 
standards.  The  installed  equipment  type 
shall  have  the  lowest  life-cycle  cost  of 
all  the  applicable  equipment  included 
in  table  503.2,  when  those  equipment 
types  have  been  evaluated  at  the 
minimum  equipment  performance 
efficiency  allowed  under  Federal 
standards  as  specified  in  10  CFR  part 
430. 

503.2.1.2  Alternative  approach.  Any 
equipment  that  is  at  least  as  life-cycle 
cost-effective  as  the  equipment 
identified  in  section  503.2.1.1  may  be 
installed. 

503.2.1.3  When  either  the  selected 
equipment  or  the  equipment  identified 
in  table  503.2  to  which  it  b  compared 
provides  both  heating  and  cooling,  the 
life-cycle  cost  comparison  shall  Ira 
based  on  the  combined  life-cycle  cost  of 
providing  heating  and  cooling  services. 
Otherwise,  separate  heating  and  cooling 
life-cycle  cost  cramparisons  shall  be 
made. 

503.2.1.4  All  such  equipment  shall 
be  installed  in  accorcbnce  with  the 
manufacturer’s  instructions. 


Table  503.2.— Mechanical  Equip¬ 
ment  Regulated  by  Federal  Law 


Heat  pump '  or  air  cxxv 
ditiorier;  air,  water  or 
evaporativ^  c(X>led 

<70,320  kW 
(<240,000  Btu/h) 

Packaged  Terminal  Air 
Condtioner  or  Heat 
Pump. 

All  Capacities. 

Warm  Air  Furnaces, 

Gas  and  Oil-Fired. 

All  Capacities. 

Boilers,  Gasrand  Oil- 
Fired. 

All  Capacities. 

'  Dcras  not  include  ground-water  source  heat 
pumps. 


503.2.2  Central  heating  and  air- 
conditioning  unite  for  multiple  dwelling 
units  in  multi-family  low  rise  dwellings. 
Heating  and  air-conditionii^  equipment 
selection  shall  comply  with  section 

503.2.2.1  or  section  503.2.2.2. 

503.2.2.1  Equipment  covered  by  RS- 
20.  The  installed  equipment  type  shall 
have  the  lowest  lifecycle  cost  of  all  the 
applicable  equipment  included  in  table 

403.1  of  RS-20,  when  those  equipment 
types  have  been  evaluated  at  the 
minimum  equipment  performance 
efficiency  allowed  by  table  403.1  of  RS- 
20  for  the  capacity  required. 

503.2.2.2  Alternative  approach.  Any 
equipment  that  b  at  least  as  life-cycle 
cost-effective  as  the  equipment 
identified  in  section  503.2.2.1  may  be 
installed.' 

503.2.2.3  When  either  the  selected 
equipment  or  the  equipment  identified 
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in  table  403.1  of  RS-20  to  which  it  is 
compared  provides  both  heating  and 
cooling,  the  life-cycle  cost  comparison 
shall  based  on  the  combined  life- 
cycle  cost  of  providing  heating  and 
cooling  services.  Otherwise,  separate 
heating  and  cooling  life-cycle  cost 
comparisons  shall  be  made. 

503.2.2.4  All  such  equipment  shall 
be  installed  in  accordance  with  the 
maniifacturer’s  instructions. 

503.3  HVAC  systems. 

503.3.1  Load  calciilations.  Heating 
and  cooling  system  design  loads  for  the 
purpose  of  sizing  systems  and 
equipment  shall  be  determined  in 
accordance  with  the  procedures 
described  in  RS-4,  or  an  equivalent 
computation  procedure,  using  the 
design  parameters  specified  in  section 
302  of  ^s  part.  Design  loads  shall 
accoimt  for  infiltration. 

503.3.1.1  Heating  fmd  cooling 
equipment  capacity. 

503.3.1.2  Heating  equipment.  The 
capacity  of  the  equipment  shall  not 
exceed  170%  of  ^e  design  load. 

503.3.1.3  Exception.  Power  burner 
and  induced-draft  bmnfflr  fossil  fiiel 
heating  equmment. 

503.3.2  Cooling-only  equipment 
Equipment  capable  of  providing  only 
cooling  shall  be  select^  so  the  sensible 
capacity  of  the  equipment  is  not  less 
thw  the  calculated  total  sensible 
cooling  load  but  not  more  than  125%  of 
the  design  sensible  load  or  the  closest 
available  size  provided  by  the 
manufacturer.  The  corresponding  latent 
capacity  of  the  eqmpment  shall  not  be 
less  than  the  calculated  latent  load. 

503.3.3  Heat  pump  equipment.  Heat 
pump  sizing  shall  be  bas^  on  the 
cooling  design  requirements  and  shall 
not  exceed  125%  of  the  cooling  load  at 
design  conditions.  For  variable-speed  or 
multiple-speed  units,  the  cooling 
capacity  at  the  lowest  speed  shall  not 
exceed  125%  of  the  cooling  load  at 
design  conditions.  Alternatively,  where 


these  data  are  not  available  for  design 
temperatures,  the  capacity  at  the  design 
heating  temperature  may  be  determined 
by  interpolation  or  extrapolation  of 
manufacturers’  performance  data.  The 
auxiliary  electric  resistance  heat 
capacity  shall  not  exceed  120%  of  the 
de^gn  heating  requirement. 

503.3.4  Centrm  electric  furnace. 

Central  electric  furnaces  shall  be 
installed  within  the  conditioned  space 
unless  they  are  specifically  designed  for 
use  outside  the  condition^  space.  Such 
furnaces  greater  than  12  kW  (3.42  tons) 
shall  be  divided  into  at  least  two  stages. 
An  electric  heat  pump  or  an  off-peak 
electric  heating  system  with  thermal 
storage  shall  be  installed  in  conjunction 
with  the  furnace  for  locations  with  111 
HDD,  base  18.3  (200  HDD,  base  65  "F) 

or  more. 

503.4  Temperature  and  humidity 
controls. 

503.4.1  System  controls.  Each 
dwelling  unit  shall  be  considered  a  zone 
and  be  provided  with  thermostatic 
controls  responding  to  temperatiue 
within  the  dwelling  unit  Each  heating 
and  cooling  system  shall  include  at  least 
one  temperature  control  device.  Where 
a  dwelling  unit  is  served  by  more  than 
one  system,  the  thermostatic  controls  of 
each  system  shall  prevent  simultaneous 
operation  in  different  modes. 

503.4.2  Thermostatic  control 
capabilities.  Where  used  to  control 
comfort  heating,  thermostatic  controls 
shall  be  capable  of  being  set  locally  or 
remotely  by  adjustment  or  selection  of 
sensors  down  to  12.9  *C  (55  "F)  or 
lower. 

503.4.2.1  Where  used  to  control 

comfort  cooling,  thermostatic  controls 
shall  be  capable  of  being  set  locally  or 
remotely  by  adjustment  or  selection  of 
sensors  up  to  29.4  (85  °F)  or  higher. 

503.4.2.2  Where  used  to  control  both 
comfort  heating  and  cooling, 
thermostatic  controls  shall  be  capable  of 
providing  a  temperature  range  or 


deadband  of  up  to  5.6  ”C  (10  *F)  or  more 
within  which  the  supply  of  heating  and 
cooling  energy  is  shut  off  or  reduc^  to 

a  TTiiniiniiin. 

503.4.2.2.1  Exception.  Thermostats 
that  require  manual  changeover  between 
heating  and  cooling  modes. 

503.4.3  Heat  pump  supplementary 
heater.  The  heat  pmnp  sh^  be  installed 
with  controls  to  prevent  supplementary 
heater  operation  when  the  operating 
load  can  be  met  by  the  heat  piimp  ^one. 
Supplementary  heater  operation  is 
permitted  during  transient  periods,  such 
as  start-ups,  following  room  thermostat 
set-point  advance,  and  during  defrost 

503.4.4  Humidistat  Humidistats 
used  for  comfort  purposes  shall  be 
capable  of  being  set  to  prevent  the  use 
of  fossil  fuel  or  electricity  to  leducp 
relative  humidity  below  60%  when 
reducing  moisture  or  to  increase  relative 
humidity  above  30%  when  adding 
moisture. 

503.5  Distribution  system 
construction  and  insulation. 

503.5.1  Piping  insulation.  All  HVAC 
system  piping  sh^  be  thermally 
insulat^  in  accordance  with  table 
503.5.1a. 

503.5.1.1  Exceptions. 

(a)  Factory-installed  piping  within 
HVAC  equipment  tested  and  rated  in 
accordance  with  section  503.2. 

(b)  Piping  that  conveys  fluids  which 
have  a  design  operating  temperature 
range  between  12.8  ”C  (55  and  48.9 
^  (120  “F). 

(c)  When  the  heat  loss  and/or  heat 
gain  of  the  piping  without  insulation 
does  not  increase  the  energy 
requirement  of  the  building. 

(d)  When  the  piping  is  mstalled  in 
basements,  cellars,  or  unventilated 
crawl  spaces  having  insulated  walls. 

(e)  When  additional  insulation  or 
vapor  barriers  have  been  specified  to 
prevent  condensation. 


Table  503.5.1a.— Minimum  Pipe  Insulation  [thickness  in  meters  (inches))® 


Pipe  sizes^ 

Piping  system  types 

Ruid  temperature 
range, ("F) 

Run  outs 
0.051  m  (2 
in.)’ 

0.025  m  (1 
in.)  and  less 

0.032  to 
0.051  m 
(1.25  to  2  in.) 

0.064  to 
0.102  m  (2.5 
to  4  in.) 

0.127  to 
0.152  m  (5  to 
6  in.) 

0.203  m  (8 
in.)  and 
iBvger 

Heating  Systems  Steam  and  Hot  Water 


High  pressure/  tern- 

152.2-2325  . . 

0.038 

0.064 

0.064 

— 

0.076 

0.089 

0.009 

perjure. 

(306-450)  . . 

(1.5) 

(2.5) 

(2.5) 

(3) 

(3.5) 

(3.5) 

Medium  pressure/  tern- 

121.7-151.7  . 

0.038 

0.051 

0.064 

0.064 

0.076 

0.076 

perature. 

(3) 

(251-305)  . . 

(1.5) 

(2) 

(2.5) 

(2.5) 

(3) 

Low  pressure/  tern- 

93.9-121.1  . . 

0.025 

0.038 

0.038 

0.(»1 

0.051 

0.051 

perature. 

(2) 

(201-250)  . . . 

(1) 

(1.5) 

(1.5) 

(2) 

(2) 

Low  temperature  _ 

48.9-93.3  _ _ 

0.013 

0.0» 

0.025 

0.038 

0.038 

a038 
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Table  503.5.1a.— Minimum  Pipe  Insulation  [thickness  in  meters  (inches)]  3— Continued 


Pipe  sizes  2 

Piping  system  types 

Fluid  temperature 
range,  ®C  (*F) 

Run  outs 
0.051  m  (2 
in.)’ 

0.025  m  (1 
in.)  and  l^s 

0.032  to 
0.051  m 
(1.25  to  2  in.) 

0.064  to 
0.102  m  (2.5 
to  4  in.) 

0.127  to 
0.152  m  (5  to 

6  in.) 

0.203  m  (8 
in.)  and 
larger 

(120-200) . 

(0.5) 

(1) 

(1) 

(1.5) 

(1.5) 

Steam  condensate  (for 

Any . . . 

0.025 

0.025 

0.051 

0.051 

feed  water). 

(1) 

(1) 

(1.5) 

(2) 

(2) 

Cooling  Systems 


ChMedwaler  . 

4.4-12.8  . . . 

0.013 

0.013 

0.019 

0.025 

0.025 

(40-55)  . 

(0.5) 

(0.5) 

(0.75) 

(1) 

(1) 

(1) 

RefrigeranL  or  brme  .... 

Below  4.4  . 

0.025 

0.025 

0.038 

0.038 

(40) . 

(1) 

(1) 

(1.5) 

(1.5) 

1  (1-5)  i 

1  (1.5) 

'  Runouts  not  exceeding  3.66  m  (12  It)  in  length  to  individual  terminal  units. 

2  For  piping  exposed  to  outdoor  air,  increase  insulation  thickness  by  0.0127  m  (0.5  in.). 

sinsymion  thicknesses  are  based  on  insulation  having  thermal  resistivity  in  the  range  of  27.7  to  31.9  (m2.‘’C)/W  per  meter  [4.0  to  4.6  h.ft2.’‘F/ 
Btu  per  inch]  of  thickness  on  a  flat  surface  at  a  mean  temperature  of  23.9°C  (75'’F). 

503.5.1.2  For  materials  with  thermal  resistivity  greater  than  0.81  (4.6),  the  minimum  insulation  thickness  may  be 
reduced  as  determined  by  equation  503.5.1.2a: 


0.81  (4.6)  X  Table  5033.3.1  Thickness 


=  New  Minimum  Thickness  (Equation  503.5. 1 .2a) 


Actual  Resistivity 

503.5.1.3  For  materials  with  thermal  resistivity  less  than  0.71  (4.0),  the  minimum  insulation  thickness  shall  be 
increased  as  determined  by  equation  503.5.1.2b: 


0.71  (4.0)xTable  5033.1aThickness 
Actual  Resistivity 


=  New  Minimum  Thickness 


(Equation  503.5.1. 2b) 


503.S.2  [RESERVED] 
503.&3  [RESERVED] 
503.5.4  [RESERVED] 


503.53  [RESERVED] 

503.5.6  Duct  system  insulation.  All  supply  and  return  air  ducts  and  plenums  installed  as  part  of  an  HVAC  air 
distribution  system  shall  be  insulated  to  provide  a  thermal  resistance,  excluding  film  resistances,  to  that  value  determined 
by  equation  503.5.6a: 


At  o  At  ■» 

R  =  — m^  KfW  =  — h.ft^.*F/Btu 
473  15 


(Equation  503.5.6a) 


Where  A  t=  the  design  temperature 
difference  between  the  air  in  the 
duct  and  the  temperatiue  of  the 
ambient  air  in  contact  with  the 
exterior  duct  surface. 

503.5.6.1  Exceptions.  Duct 
insulation,  except  as  required  to  prevent 
condmisation,  is  not  required  in  the 
following  cases: 

(a)  When  A  t  is  13.9  "C  (25  **F)  or  less. 

(b)  When  supply-or  retum-air  ducts 
are  installed  in  baMments,  cellars,  or 
unventilated  crawl  spaces  having 
insulated  walls  in  one-and  two-family 
dwellings. 

(c)  When  the  heat  gain  or  loss  of  the 
ducts,  without  insulation,  will  not 
increase  the  energy  requirements  of  the 
building. 

(d)  Within  HVAC  equipment. 


(e)  Exhaust  air  ducts. 

503.5.6.2  For  buildings  with 
iminsulated  roofs  over  attics  containing 
ducts,  the  air  temperature  shown  in 
table  503.5.6.2  shall  be  used. 


Table  503.5.6.2.— Attic 
Temperatures 


Seasonal  conditions 

Temperature 

Summer  concitions: 
Roof  slope: 

5  in  12  and  up  ... 
3  in  12  to  5  in  12 
less  than  3  in  12 
Winter  conditions  ail 
slopes. 

54.4  *0  (130  ®F). 

60.0  "C  (140  *F). 

65.6  "C  (150  “F). 

5.56  »C  (10  ‘F)  above 
outdoor  design. 

503.5.7  Duct  construction.  Ductwork 
shall  be  constructed  and  erected  in 


accordance  with  Standards  RS-6,  RS- 
21,  RS-22,  RS-23,  or  RS-24  listed  in 
section  801  of  this  part  or  in  accordance 
with  the  construction  documents. 

503.5.7.1  Duct  testing.  High-pressure 
and  medium-pressure  ducts  shaU  be 
leak  tested  in  accordance  with  the 
applicable  standards  in  section  801  of 
this  part  with  the  rate  of  air  leakage  not 
to  exceed  the  maximvun  rate  specified  in 
that  standard. 

503.5.7.2  Duct  sealing.  All  low- 
pressure  supply  and  return  air  ducts, 
including  those  that  are  created  within 
stud  bays  or  joist  cavities  by  covering 
with  sheet  metal,  shall  be  sealed  using 
mastic  with  fibrous  backing  tape 
installed  according  to  the 
manufacturer’s  specifications.  Other 
sealants  may  be  specified  if  their 
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perfonnance  can  be  demonstrated  to 
equal  or  exceed  that  of  mastic  with 
fibrous  backing  tape.  For  fibrous  glass 
ductwork,  pressure-sensitive  tape  may 
be  used  if  installed  in  accordance  with 
RS-24.  Duct  tape  is  not  permitted  as  a 
sealant  on  any  ducts. 

503.5.8  Mechanical  ventilation. 

Each  mechanical  ventilation  system 
(supply  and/or  exhaust)  shall  be 
equipped  with  a  readily  accessible 
switch  or  other  means  for  shutoff  or 
volume  reduction  and  shutoff  when 
ventilation  is  not  required.  Automatic  or 
gravity  dampers  that  close  when  the 
system  is  not  operating  shall  be 
provided  for  outdoor  air  intakes  and 
exhausts.  ^ 

503.5.9  Combustion  air.  Each 
combusticm  device  shall  be  properly 
installed  and  provided  with  a  sufficient 
air  supply  to  meet  the  air  flow 
requirements  for  that  device.  For  any 
fuel-biuming  equipment  installed  in  the 
dwelling  unit,  combustion  zone 


depressurization  shall  not  exceed  the 
equipment’s  depressurization  limit. 

503.5.9.1  Backdrafting  test.  Dwelling 
units  that  have  installed  combustion 
appliances  requiring  a  vent  pipe  or 
chimney  (including  gas  clothes  dryers, 
water  heaters,  furnaces,  fireplaces,  and 
wood  stoves)  shall  be  tested  for 
depressurization-induced  cMmney 
failure  (backdrafting)  in  accordance 
with  R^25.  If  backdrafting  occurs,  the 
cau^  of  insufficient  make-up  air  shall 
be  identified  and  corrected  before 
occupancy.  Testing  is  not  required  if  the 
combustion  air  is  suppUed  directly  from 
the  outdoors  to  the  combustion  chamber 
via  a  sealed  passageway,  and  the 
products  of  combustion  are  exhausted 
directly  outdoors  through  an 
indepmident  sealed  vent. 

503.5.9.2  Combustion  air  supplies. 
Any  duct,  pipe,  screened  opening  or 
other  construction  feature  which  serves 
to  provide  combustion  air  to  fossil-fuel 
burning  appliances,  including  service 


water  heaters,  shall  be  prominently 
labeled  in  a  readily  accessible  location 
directly  on  or  immediately  adjacent  to 
the  construction  feature.  The  label  shall 
contain  the  following  statement,  or 
words  conveying  a  similar  intent; 

Warning:  This  pipe  (duct,  vent,  etc.)  has 
been  installed  to  provide  combustion  air  for 
an  appliance  that  burns  natural  gas,  propane 
gas,  fuel  oil,  ot  any  solid  fuel.  It  should  not 
be  modified  or  obstructed  in  any  way, 
without  first  consulting  a  qualified  HVAC 
contractor  or  your  local  building  department 
ObstructicHi  or  improper  modifiintion  may 
cause  toxic  combustion  products  to  be  drawm 
into  the  living  space  of  the  home. 

503.5.10  Transport  energy.  The  air 
transport  factor  for  each  all-air  system 
shall  be  not  less  than  5.5  whmi 
calculated  in  accordance  with  equation 
503.5.10a.  The  factor  shall  be  ba^d  on 
design  system  air  flow.  Energy  for 
transfra'  of  air  through  heat  recovery 
devices  shall  not  be  included  in 
determining  the  factor. 


^  Space  Sensible  Heat  Load  Removal  Rate  * 

An- Trsmsport  Factor --i—- - —  (Equation  S03J.  10a) 

Supply  +  R^um  Fan(s)  Power  Ii^t 

*  Expressed  in  watts  (Btu/h). 


503.5.10.1  For  purposes  of  these 
calculations.  Space  Sensible  Heat  Load 
Removal  Rate  is  equivalent  to  the 
maximum  coincident  design  sensible 
cooling  load  of  all  spaces  served  for 
which  the  system  provides  cooling.  Fan 
Power  Input  is  the  rate  of  energy 
delivered  to  the  fan  prime  mover. 

503.5.10.2  Air  and  water,  all-water 
and  unitary  systems  employing  chilled, 
hot,  dual-temperature  or  ccmdenser 
water-transport  systems  to  space 
terminals  shall  not  require  greater 
transport  energy  (including  central  and 
terminal  fan  power  and  pump  power) 
than  an  equivalent  all-air  systmn 
providing  the  same  space  sensible  heat 
removal  and  having  an  air  transport 
factor  not  less  than  5.5. 

503.5.11  Balancing.  The  HVAC 
system  design  shall  provide  means  for 
balancing  air  and  water  sy^ems. 
Components  for  balancing  include 
dampers,  temperature  and  pressure  test 
connections,  and  balancing  valves. 

f 435.504  Service  water  heating. 

504.1  General.  The  purpose  of  this 
section  is  to  provide  criteria  for  design 
and  equipment  selection  that  will 
produce  energy  savings  when  applied  to 
service  water  heating.  Water  supplies  to 
ice-making  machines  and  refrigerators 
shall  be  taken  frttm  a  cold-water  line  of 
the  water  distribution  system. 


504.2  Performance  efficiency. 
Metdianical  eqmpment  used  to  provide 
residential  service  water  heating 
functions  shall  be  selected  pxirsuant  to 
the  following: 

504.2.1  ^tached  one  and  two 
family  dwellings.  Service  water  heating 
equipment  selmition  shall  comply  with 
section  504.2.1.1  or  section  504.2.1.2. 

504.2.1.1  Minimum  federal 
standards.  The  installed  equipment  type 
shall  have  the  lowest  life-<^cle  cost  of 
all  the  applicable  equi{Hnent  included 
in  secticm  430.32(d)  of  10  CFR  pnt  430, 
Subpart  C,  when  tlmse  equipment  types 
have  been  evaluated  at  the  minimum 
equi{Mnent  perfcMrmance  efficiency 
allowed  under  Federal  standards  as 
specified  in  10  CFR  part  430. 

504.2.1.2  Alternative  approach.  Any 
equipment  that  is  at  least  as  life-cycle 
cost-effective  as  the  equipment 
idratified  in  section  504.2.1.1  may  be 
installed. 

504.2.1.3  When  either  the  selected 
equipment  or  the  equipment  identified 
in  secticm  403.32(d)  of  10  CFR  part  430, 
Subpart  C  to  which  it  is  compaied 
provides  heating  or  cooling  to  the 
conditioned  space  of  the  building,  in 
addition  to  service  water  heating,  the 
life-cycle  cost  comparison  shall  be 
based  on  the  combined  life-cycle  cost  of 
providing  service  water  heating  and  the 
heating  or  cooling  service.  Otherwise, 


separate  life-cycle  cost  comparisons 
shall  be  made. 

504.2.1.4  All  such  equipment  shall 
be  installed  in  accordance  with  the 
manufactum'’s  instructions. 

504.2.2  Service  water  heating  vmits 
fen-  multiple  dwelling  units  in  multi¬ 
family  low  rise  dwellings.  Service  water 
heating  equipment  selection  shall 
comply  with  section  504.2.2.1  or  section 
504.2.2.2. 

504.2.2.1  Equipment  covered  by  RS- 
20.  The  installed  eqmpment  type  shall 
have  the  lowest  life-cycle  cost  of  all  the 
applicable  equipment  included  in  table 

404.1  of  RS-20,  when  those  equipment 
types  have  been  evaluated  at  ffie 
mininniTTi  equipment  performance 
efficiency  allowed  by  table  404.1  of  RS- 
20. 

504.2.2.2  Alternative  approach.  Any 
equipment  that  is  at  least  as  life-cyde 
cost-effective  as  the  equipment 
identified  in  section  504.2.2.1  may  be 
installed. 

504.2.2.3  When  either  the  selected 
equipment  or  the  equipment  identified 
in  table  404.1  of  RS-20  to  ^lich  it  is 
compared  provides  heating  or  cooling  to 
the  conditioned  space  of  the  building,  in 
addition  to  service  Mrater  heating,  the 
life-cyde  cost  comparison  shall  be 
based  on  the  combined  life-cyde  cost  of 
providing  service  water  heating  and 
heating  or  cooling  service.  Otherwise, 
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separate  hfe-cycle  cost  comparisons 
shall  be  made. 

504.2.2.4  All  such  equipment  shall 
be  installed  in  accordance  with  the 
manufacturer’s  instructions. 

504.3  Combination  service  water 
heating  and  space  heating  eqviipment. 
Equipment  shall  not  be  used  to  serve 
both  space  heating  and  service  water 
heating  unless:  the  annual  space  heating 
energy  is  less  than  50%  of  the  annual 
service  water  heating  energy:  the  energy 
input  or  storage  volume  of  the  combined 
space  heating  equipment  and  water 
heater  is  less  thm  twice  the  energy 
input  or  storage  volume  of  the  smaller 
of  the  separate  space  heating  equipment 
or  water  heaters  otherwise  requir^;  or 
the  input  to  the  comluned  equipment  is 
less  than  43.95  kW  (150.000  Btu/h). 

504.4  Heat  traps.  Water  heaters  with 
vertical  pipe  risers  shall  have  a  heat  trap 


installed  on  both  the  inlet  and  outlet  of 
the  water  heater  unless  the  water  heater 
has  an  integral  heat  trap  or  is  part  of  a 
circulating  system. 

504.5  Automatic  controls.  Service 
water-heating  systems  shall  be  equipped 
with  automatic  temperature  controls 
capable  of  maintaining  a  pre-selected 
temperatureu  The  control  shall  be 
preselected  to  a  temperature  of  60  'X] 
(140  *F)  or  less. 

504.6  Shutdown.  A  separate  switch 
shall  be  provided  to  permit  turning  off 
the  energy  supplied  to  electric  service 
water-heating  systems.  A  separate  valve 
shall  be  provided  to  permit  turning  off 
the  energy  supplied  to  the  main 
bumeifs)  of  all  othm'  types  of  service 
water-heating  systems. 

504.7  Pump  operation.  Circulating 
hot-water  systems  shall  be  arranged  so 
that  the  circulation  pump(s)  can  be 


conveniently  tumekl  off,  automatically 
or  manually,  when  the  hot-water  heater 
is  not  in  operation. 

504.8  Pipe  insulation.  For 
recirculating  systems,  piping  heat  loss 
shall  be  limited  to  a  Tnavimiim  of  5.13 
W  (17.5  Btu/h)  per  linear  foot  of  pipe  by 
insulating  in  accordance  with  table 
504.8a.  Table  504.8a  is  based  on  a 
design  temperature  external  to  the 
system  piping  of  18.3  '*C  (65  "F) 
minimiiTn-  Lower  design  temperatures 
shall  require  recalculation  of  the 
required  piping  insulation  to  limit  heat 
loss  to  the  above  amount 

504.8.1  Exception.  Piping  insulation 
is  not  required  when  the  heat  loss  of  the 
piping,  without  insulation,  does  not 
increase  the  annual  energy  requirements 
(ff  the  building. 


Table  504.8a.— Min(mum  Pipe  Insulation  ^ 


(Thidcness  in  meters  finches)] 


Service  water  beittira 
ternperalures  *C  (*F} 

Pipe  sizes^ 

Nondroulating 

rurKNJts 

1 

Circulating  mains  and  runouts 

Up  to  0.025  m 
(1  in.) 

Up  to  0.032  m 
(1.25  in.) 

0.038-0.051 
m  (1.5-2  in.) 

Over  0.051  m 
(2  in.) 

76.7-822  (170-180)  . . . . 

0.013  (0.5) 

0.025  (1.0) 

a038  (1.5) 

0.051  (2.0) 

60.0-71.1  (140-160)  _ _ _ 

0.013  (0.5) 

0.013  (0.5) 

0.025  (1.0) 

0.038(1.5) 

37.8-64.4  (10(^130)  _ _ _ 

0.013  (0.5) 

0.013  (0.^ 

0.013  (0.5) 

0.025  (1.0) 

*  Nominal  iron  pipe  size  and  insulation  thickness. 
^See  footrole  3  trom  table  503.5.1a. 


1495.505  Dactricat  power  and  UgtiUng. 

505.1  Electrical  energy 
consumption.  Each  separate  dwelling 
unit  of  imiltifamily  residential  buildings 
shall  be  individu^y  metered. 

505.1.1  Exception.  Transient 
facilities  sucdi  as  dormitories  and 
bachelors’  quarters  are  exempt  ficom  the 
requirements  of  section  505.1. 

505.2  lighting  power  budget  *1110 
lightmg  system  of  the  non-derelling 
pmtion  of  multi-family  residences,  such 
as  conmum  stairwells  and  corridors, 
shall  meet  the  applicable  lighting 
provisions  of  R^20. 

Subpt  r  [Tla— rvd] 

Subpart  G— Radon  Control 

{435.701  QanaraL 

This  subpart  provides  minimum 
requirements  for  the  control  of  radon 
from  the  ground  and  from  construction 
materials  associated  with  buildings. 
11114  subpart  does  not  provide 
requirements  for  the  control  of  radm 
from  ground  water  or  drinking  water. 


{495.702  Scope. 

702.1  Building  types.  These  radon 
control  provisions  apply  to  new  Federal 
residential  buildings,  additions  to  the 
foundations  of  such  buildings,  and 
renovations  to  such  buildings  udiere  tlm 
foundation  wall  will  be  exposed. 

702.1.2  Exc:eption.  Three  story 
multifrunily  residential  buildings  that 
have  dwelling  units  only  on  the  third 
floor  are  exempt  from  the  requirements 
of  this  subpart 

702.2  Building  locations.  This 
subpart  applies  to  any  new  construction 
located  completely  or  partially  in  Zone 
1  on  the  U.S.  Map  of  Radon  Zfones  as 
specified  in  Appendix  table  702.2.  'This 
subpart  shall  alM  apply  when  locally 
available  data,  or  a  radon  potential  map 
derived  frorh  non-local  data,  indicate  a 
particular  site  may  have  a  radon 
potential  commensurate  with  that  in 
Zone  1,  although  not  listed  in  .^pendix 
table  702.2  as  being  in  Zone  1. 

702.2.1  Exception.  Where  measured 
data  collected  at  or  near  to  the  proposed 
construction  site,  or  a  radon  potential 
map  derived  from  non-local  data, 
indicate  the  construction  site  does  not 


have  a  radon  potential  commensiuate 
with  that  in  ^ne  1,  die  provisions  of 
this  subpart  shall  not  apply. 

{435.703  Compliance. 

703.1  General.  Buildings  located  in 
areas  classified  as  Zone  1  as  defined  in 
section  702.2  shall  comply  with  the 
design  and  construction  requirements 
provided  in  section  707. 

703.2  Long-tnrm  testing.  Starting 
within  30  days  after  occupancy,  the 
building  shall  be  tested  for  an 
integration  period  no  less  than  six 
months  in  accordance  urith  RS-26.  If  the 
radon  level  is  at  above  4  pCi/L,  the 
radon  ventilation  system  shall  be 
activated  in  accordance  with  RS-27 
within  one  month  of  the  completion  of 
testing. 

703.3  Sh(^-tenn  testing.  Short-term 
testing  shall  be  performed  and 
concluded  within  30  days  of  occupancy 
for  an  integration  period  no  less  than  7 
days  in  accordance  with  RS-26.  If  the 
radon  level  is  at  or  above  20  pQ/L.  a 
second  short-term  test  shall  be 
performed  for  a  minimum  of  7  days 
beginning  at  the  conclusion  of  the  first 
short-term  test  If  the  average  of  the  two 
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tests  exceeds  20  pCi/L,  the  radon 
ventilatian  system  shall  be  activated. 

703.4  Follow-up  testing. 

703.4.1  Radon  testing;  short-term.  If 
the  ventilation  system  has  been 
activated  in  response  to  long-term  or 
short-term  testing,  addition^  radon 
testing  shall  be  completed  within  10 
days  of  system  activation  for  a 
minimum  integration  period  of  two 
days.  If  the  test  resiilts  exceed  4  pCi/L, 
additional  radon  mitigation  measures 
shall  be  performed.  After  mitigation, 
any  further  testing  shall  be  performed. 

703.4.2  Radon  testing;  long-term.  If 
the  results  of  short-term  testing 
performed  imder  section  703.4.1  are  4 
pCi/L  ox  less,  the  long-term  testing 
required  imder  section  703.2  shall  be  re¬ 
initiated  upon  conclusion  of  the  short¬ 
term  test  for  an  integration  period  no 
less  than  6  months.  If  the  test  results 
exceed  4  pCi/1,  additional  radon 
mitigation  shall  be  performed.  After 
mitigation,  any  further  testing  shall  be 
performed. 

703.4.3  Backdiafting  testing.  If  the 
ventilation  system  has  been  activated  in 
response  to  long-term  or  short-term 
testing,  additicmal  backdrafting  testing 
shall  be  performed,  in  accordance  with 
the  provisions  of  section  503.5.9.1, 
within  30  days  of  system  activation. 

703.5  Reporting  of  test  results.  All 
radon  test  results  shall  be  reported  to 
the  Deputy  Assistant  Secretary  for 
Building  Technologies  (EE— 40)  at  the 
U.S.  Department  of  Energy,  Washington, 
DC  20585. 

703.6  Ventilation  fan  alarm.  If  the 
radon  ventilation  fan  has  been  activated 
in  response  to  testing  under  this  section, 
a  visu^  indication  of  fan  operation,  or 
an  alarm  indicating  fan  failure,  shall  he 
installed  within  the  living  space  of  the 
dwelling  unit 

S435.704  Alternative  systems. 

The  requirements  of  this  subpart  are 
not  intended  to  preempt,  preclude,  or 
restrict  the  application  or  use  of 
alternative  materials,  systems,  or 
construction  [vactices.  Alternative 
materials,  systems,  or  methods  of 
construction  shall  be  acceptable  when 
they  can  be  shown  to  yield  radon 
control  equivalent  to  that  required 
herein.  To  be  considered  equivalent,  a 
radon  level  below  4  pCi/L  shall  be 
demonstrated  throu^  long-term  testing 
conducted  on  a  simdar  building  (design 
with  similar  environmental  conditions 
and  operational  schedules)  located  in 
the  same  radon  potential  zone,  using  the 
proposed  alternative  approaches.  Any 
alternative  system  is  s^l  subject  to  the 
testing  and  reporting  requirements  of 
section  703. 


1436.706  Confflct  with  other  standards, 
codas,  or  raguMions. 

The  provisions  of  this  subpart  are  not 
intended  to  conflict  with  other  health 
and  safety  provisions  of  any  other 
applicable  standards,  codes,  or 
regulations.  When  a  conflict  occurs,  the 
requirement  with  the  greater  positive 
impact  on  the  health  and  saf^  of  the 
building  occupants  shall  prevail. 

§436.706  QuaiHicalion  of  taatara  and 
inslailars. 

Active  radon  control  systems  shall  be 
designed  and  installed  individuals 
who  are  state-certified  as  radon 
mitigation  contractors  or  by  an 
individual  listed  in  the  EPA  Radon 
Contractor  Proficiency  Program.  All 
radon  testing  shafi  be  performed  or 
supervised  by  individuals  who  are  state- 
certified  as  radon  measiuement 
contractors  or  are  listed  in  the  EPA 
Radon  Contractor  Proficiency  Program. 

§436.707  Design  and  construction 
requirements. 

707.1  Slab-on-grade  foundations  and 
slab-below-^de  floor  assemblies. 

707.1.1  Subfloor  preparation.  A 
0.089  m  (4-in.)  thick  layer  of  clean 
graded  sand  overlain  by  a  continuous 
layer  or  strips  of  geotes^e  drainage 
matting  designed  to  allow  the  lateral 
flow  of  soil  gas,  or  clean  aggregate 
passing  through  a  0.051-m  (2-in.)  sieve 
and  retained  on  a  6.4  mm  (V4-in.)  sieve, 
shall  be  placed  under  all  concrete  slabs 
and  other  floor  systems  (such  as  treated- 
wood  floors  on  ground)  that  directly 
contact  the  ground  and  within  the 
walls  of  the  living  spaces  of  the 
building. 

707.1.2  Sub-slab  membrane. 

707.1.2.1  Application.  A  6-mil  (or  3- 
mil  cross-laminated)  polyethylene  or 
equivalent  flexible  sheeting  material 
shall  be  placed  on  top  of  the  subfloor 
prior  to  casting  the  slab  or  placing  the 
floor  assembly.  The  sheeting  shall  cover 
the  entire  floor  area  with  separate 
sections  of  sheeting  overlapped  at  least 
0.305  m  tl2  in.).  The  sheeting  shall 
extend  to  within  13  mm  (%  in.)  of  all 
pipes,  wires,  of  other  penetrations  of  the 
material. 

707.1.2.2  Sealing.  All  seams,  lap 
joints,  peitetrations,  punctures,  tears, 
and  other  disturbances  of  the  continuity 
of  the  sub-slab  membrane  shaU  be 
sealed  with  mastic  or  tape  compatible 
with  the  membrane  material.  Paper  or 
cloth  tape  shall  not  be  used.  Where 
additional  pieces  of  membrane  material 
are  used  for  sealing,  the  piece  shall 
overlap  the  discontinuity  a  minimum  of 
12  inches  on  all  sides  and  shall  be 
sealed  with  mastic  or  tape. 

707.1.3  Concrete  floor  slabs. 
Concrete  floor  slabs  shall  be  designed. 


mixed,  placed,  reinforced,  consolidated, 
finished,  and  cured  in  accordance  with 
RS-28. 

707.1.3.1  Stakes.  The  use  of  grade  or 
support  stakes  whic^  penetrate  ^ 
subrfab  mmnlnane  shall  be  avoided. 
Permanent  and/or  temporary  concrete 
blocks  at  screed  chairs  may  be  used. 
Where  stakes  are  used  to  support 
plumbing  pipes,  electrical  conduits,  or 
othw  objects  which  penetrate  the  slab, 
they  shall  be  sealed  to  the  slab  in 
accordance  with  section  707.1.4.  These 
stakes  shall  be  solid  or  have  the  upper 
end  sealed  tightly  by  installation  of  an 
end  cap  designed  to  provide  a  gas-tight 
seal.  Support  stakes  shall  be  of  non- 
porous  material  resistantlo  decay, 
corrosion  and  rust 

707.1.4  Sealing  of  floor  slabs. 

707.1.4.1  Openings.  Openings 
through  concrete  sl^is,  wood,  or  other 
floor  assemblies  which  provide  a  direct 
path  to  exposed  soil  (such  as  spaces 
around  bathtub,  shower,  or  toilet  drains) 
shall  be  filled  or  closed  with  non-shrink 
mortar,  grout,  expanding  foam, 
polyurethane  caulk,  elastomeric  sealant, 
or  other  similar  material  designed  for 
such  application  that  adheres  to  the 
siUTOunding  material  and  remains 
flexible.  Where  large  work  spaces  are 
formed  into  a  slab,  such  as  beneath  a 
bath  tub  drain,  the  exposed  soil  shall  be 
fully  covered  with  a  solvent-based 
plastic  roof  cement  or  other  material,  to 
a  minimum  depth  of  1  inch. 

707.1.4.2  Penetrations.  Gaps  around 
pipe,  wire,  or  other  objects  that 
penetrate  concrete  sl^s,  wood,  or  other 
floor  assemblies  shall  be  made  airtight 
with  an  elastomeric  joint  sealant  as 
defined  in  RS-29  and  applied  in 
accordance  with  RS-30  and  the  sealant 
manufectuier’s  installation  instructions. 

707.1.4.3  Joints.  All  control  joints, 
isolation  joints,  construction  joints,  and 
other  joints  in  concrete  slabs  or  between 
slabs  and  fovmdation  walls  shall  be 
sealed.  A  continuous  formed  gap  (for 
example,  a  “tooled  edge"),  which  allows 
for  the  application  of  a  sealant  that  will 
provide  a  continuous,  airtight  seal,  sh^ 
be  created  along  all  joints.  Whmi  the 
slab  has  cured,  the  gap  shall  be  cleared 
of  loose  material  and  filled  with  an 
elastomeric  joint  sealant  as  described  in 
section  707.1.4.2. 

707.1.4.4  Cracks.  Cracks-in  the  field 
of  a  slab  with  widths  greater  than  1.59 
mm  (Via  in.)  shall  be  routed  to  a  recess 
with  Tnifiiiniim  dimensions  of  6.35  mm 
(V4  in.)  by  6.35  mm  (V4  in.)  and  sealed 
with  an  approved  sealant 

707.1.5  Foimdation  walls. 

707.1.5.1  Concrete  and  masonry. 
Below-grade  concrete  and  masonry 
foundation  walls  shall  be  water-proofed. 
Where  basements  are  constructed  with 
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hollow  block  masonry,  the  exterior 
walls  shall  be  covered  with  6-mil 
minimum  polyethylene  sheeting, 
extending  firom  the  finished  grade  to 
cover  the  joint  with  the  footing.  Hollow 
block  masonry  walls  shall  be 
constructed  with  one  continuous  course 
of  solid  masonry,  masonry  that  is 
grouted  solid,  or  a  solid  concrete  beam; 
the  continuous  course  shall  be  located 
at  or  above  finished  grade.  Where  a 
brick  veneer  or  other  masonry  ledge  is 
installed,  the  course  immediately  below 
that  ledge  shall  be  sealed  in  the  same 
manner. 

707.1.5.2  Wood.  Pressure-treated 
wood  foimdations  shall  be  constructed, 
installed,  and  water-proofed  in 
accordance  with  RS-31. 

707.1.5.3  Joints  and  penetrations. 
Joints,  cracks,  or  other  openings  around 
all  below-grade  penetrations  or  wall  ties 
shall  he  s^ed  airtight  with  an 
elastomeric  sealant  on  both  the  inside 
and  outside  surfaces  of  the  fbimdation 
wall. 

707.2  Crawl  spaces. 

707.2.1  Openmgs.  Openings  around 
all  penetrations  of  those  building 
assemblies  that  separate  crawl  spaces 
from  habitable  space  shall  be  se^ed  to 
prevent  air  leakage.  Means  of  egress  and 
ingress  between  habitable  spaces  and 
crawl  spaces,  such  as  hatches  or  access 
doors,  shall  ^  sealed  or  gasketed  to 
prevent  air  leakage. 

707.2.2  Ventilation.  Crawl  spaces 
shall  be  provided  with  at  least  0.0929 
m^  (1  ft^)  net  free  area  of  ventilation 
openings  for  each  27.9  m^  (300  ft^)  of 
crawl  space  area.  Such  vents  shall  be 
through  the  exterior  wall  and  be  of 
noncloseable  desim. 

707.2.3  Ground  cover.  The  soil  in 
crawl  spaces  shall  be  cleaned  of  all 
vegetation  and  organic  matter  and 
covered  with  a  continuous  layer  of  6-mil 
thick  polyethylene  sheeting  or  an 
equivalent  membrane  material.  The 
slating  shall  be  lapped  at  least  0.305  _ 
m  (12  in.)  at  joints.  All  seams,  joints, 
penetrations,  punctures,  and  tears  in  the 
ground  cover  membrane  diall  be  sealed 
in  accordance  with  section  707.1.2.2. 
The  membrane  shall  fully  cover  the 
floor  and  abut  to  the  foundation  walls 
or  footings. 

707.3  Vent  system. 

707.3.1  Passive  sub-membrane 
depressurization  system  for  crawl  space 
construction.  One  continuous., 
uninterrupted  vent  pipe,  sealed 
permanently  gas-ti^t  at  joints,  at  least 
0.064  m  (3  in  diameter,  and  meeting 
the  provisions  of  RS-32  or  RS-33  shall 
be  provided  to  vent  the  soil  in  the  crawl 
space.  The  vent  pipe  shall  be  connected 
to  a  plumbing  “T’  fitting  and  inserted 
between  the  membrane  and  the  soil 


such  that  the  “T”  fitting  rests  on  the 
ground  and  its  openings  are  completely 
below  the  membrane.  A  minimum  of 
five  feet  of  perforated  drain  pipe  of  three 
inches  minimum  diameter  sh^l  join  to 
and  extend  from  each  opening  of  the 
“T.”  The  pipe  perforations  shall  be 
parallel  to  the  plane  of  the  ground  and 
shall  not  be  Capped  at  the  ends.  The  "T” 
and  its  perforate  extensions  shall  be 
located  at  least  1.52  m  (5  ft)  and  no 
more  than  5.49  m  (18  ft)  (measiued  in 
a  horizontal  plane)  finm  the  exterior 
perimeter  of  the  crawlspace  area.  The 
vent  pipe  shall  terminate  above  the  roof 
as  required  in  section  707.3.4.  The  vent 
pipe  shall  have  a  maximum  of  3  elbow 
or  tee  fittings  between  the  sub¬ 
membrane  fitting  and  the  roof 
termination. 

707.3.2  Passive  sub-slab 
depressurization  system  for  basement 
floor  and  slab-on-grade  foundation 
construction.  A  minimum  of  one 
continiious,  uninterrupted  vent  pipe, 
sealed  permanently  gas-tight  at  joints,  at 
least  0.64  m  (3  in.)  in  diameter,  and 
meeting  the  provisions  of  RS-32  or  RS- 
33  shall  be  provided  to  vent  the  soil 
below  the  floor  slab.  The  vent  pipe  shall 
have  a  plumbing  “T”  fitting  of  the  same 
diameter  at  one  end  that  shall  be  placed 
into  the  subslab  aggregate  or  other 
permeable  material  before  the  slab  is 
poured.  The  “T”  fitting  openings  shall 
be  completely  below  the  sub-slab 
membrane.  Each  subslab  termination  of 
the  vent  pipe  shall  serve  no  more  than 
232  m^  (2500  ft  2)  of  slab  floor  area.  The 
“T”  fittings  shall  be  located  at  least  five 
feet  and  no  more  than  5.49  m  (18  ft) 
(measured  in  a  horizontal  plane)  from 
the  exterior  perimeter  of  the  foundation. 
The  pipe  sh^  terminate  above  the  roof 
as  required  in  section  707.3.4.  The  vent 
pipe  shall  have  a  maximum  of  3  elbow 
or  tee  fittings  between  the  sub-slab 
fitting  and  the  roof  termination. 

707.3.2.1  Multiple  suction  points. 
Where  a  single  residence  has  multiple 
floor  slabs,  floor  slabs  in  excess  of  232 
m^  (2500  ft  2),  or  floor  slabs  that  are 
provided  and  separated  by  interior 
footings  or  other  barriers  to  the  lateral 
flow  of  subslab  soil  gas,  additional  vent 
pipes  shall  be  installed  to  ensure  that  all 
subslab  areas  are  ventilated.  Such  pipes 
shall  run  independently  and  terminate 
as  required  in  section  707.3.4  or  shall  be 
manifolded  in  an  accessible  location 
and  coimected  to  a  single  vent 
terminating  above  the  roof  as  required 
in  section  707.3.4.  Each  vent  pipe,  even 
if  manifolded,  shall  have  a  maximum  of 
3  elbow  or  tee  fittings  between  the  sub¬ 
slab  fitting  and  the  corresponding  roof 
termination. 

707.3.2.2  Exceptions.  A  sealed  slab 
sump  exposed  to  the  sub-slab  aggregate. 


or  internal  drain  tile  loops  that  are 
stubbed  up  through  the  slab,  either  of 
which  is  in  turn  connected  to  a  vent 
pipe  extending  vertically  and 
terminating  above  the  roof  as  required 
in  section  707.3.4,  are  exempt  from  the 
requirements  of  section  707.3.2. 

707.3.3  Combination  construction. 

In  combination  basement/crawl  space  or 
slab-on-grade/crawl  space  construction, 
the  vent  systems  required  by  sections 

707.3.1  or  707.3.2  shall  be  separate 
systems  or  manifolded  in  an  accessible 
location  and  connected  to  a  single  vent 
terminating  above  the  roof  as  required 
in  section  707.3.4. 

707.3.4  Vent  pipe  termination.  The 
vent  pipe  shall  run  through  the 
conditioned  part  of  the  house  to  the 
greatest  extent  possible  and  shall  not  be 
located  within  an  external  wall.  A 
portion  of  the  vent  pipe  shall  be 
accessible  in  the  attic  or  other  area 
outside  of  the  habitable  space.  The  vent 
pipe  shall  be  labeled  “RADON 
REDUCTION  SYSTEM”  in  0.051-m  (2- 
in.)  high  black  letters  on  a  yellow  band 
on  each  floor  level  where  the  vent 
pipe(s)  is  exposed  and  visible.  The  vent 
pipe  shedl  be  installed  with  a  minimum 
slope  of  3.18  TTiTTi  (i/^-in.)  per  0.305  m 
(ft)  to  drain  rainwater  or  condensate  by 
gravity  to  the  soil.  The  vent  pipe  shall 
terminate  in  a  vertical  section  that 
extends  at  least  0.305  m  (12  in.)  above 
the  surface  of  the  roof.  The  termination 
point  shall  be  at  least  3.05  m  (10  ft) 
away  firom  any  window  or  other 
opening  into  ^e  building’s  conditioned 
space  that  is  less  than  0.610  m  (2  ft.) 
below  the  termination  point.  The 
termination  point  shall  be  at  least  3.05 
m  (10  ft)  from  any  adjoining  or  adjacent 
buildings. 

707.3.5  Electrical  service.  An 
approved  electrical  jimction  box  rated 
for  a  20  amp  feed  to  an  external  device 
shall  be  installed  within  20  feet  of  that 
portion  of  the  vmit  pipe  in  the  attic  or 
other  area  outside  of  &e  habitable  space 
identified  in  section  707.3.4. 

707.4  Plumbing  system 
intercoimections. 

707.4.1  Drains.  Floor  drains  shall  be 
trapped  and  connected  to  the  building’s 
sanitary  drain  system.  Condensate 
drains  serving  cooling  coils  shall 
terminate  outside  the  building  to 
daylight  or  to  a  floOT  drain,  plumbing 
fixture,  sunq>,  or  other  approved 
location. 

707.4.2  Sumps.  Sumps  open  to  soil 
or  serving  as  the  termination  point  for 
subslab  or  exterior  drain  tile  loops  shall 
be  tightly  covered.  When  serving  as  a 
floor  dr^,  the  sump  lid  shall  be 
equipped  with  a  trapped  inlet 

707.5  HVAC  system 
interconnections. 
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707.5.1  Air-handling  imits.  Air¬ 
handling  units  shall  not  be  located  in 
crawl  spaces  or  other  areas  exposed  to 
soil  gas. 

707.5.1.1  Exception.  When  the  air- 
handler  is  sealed  so  as  to  preclude  the 
circulation  of  air  from  the  area  exposed 
to  soil  gas. 

707.5.2  Ducts.  Air-handHng  ducts 
exposed  to  soil  gas  shall  be  made 


permanently  airtight  by  sealing  in 
accordance  with  sectioU  503.5.7.  Ducts 
shall  not  be  installed  beneath  slabs. 

707..5.3  Plenums.  Air  circulation 
plenums  shall  not  be  located  in  crawl . 
spaces  or  in  other  constnnHion 
assemblies  directly  exposed  to  soil  gas. 
Any  plenrim  assembly  shall  be  made 
permanently  airtight  by  sealing  in 
accordance  with  section  503.5.7. 


Subpart  H — Standards 

§  435.801  Reference  standards. 

801.1  The  standards,  and  portions 
thereof,  which  are  referred  to  in  various 
sections,  paragraphs,  and  subparagraphs 
of  this  part  shall  be  considered  a  part  of 
this  part. 


Code  standard 
No. 


Title  and  source 


RS-1  .. 
RS-2  .. 
RS-3  .. 
RS-4  ., 
RS-5  . 
RS-6  . 
RS-7  . 

RS-8  . 
RS-9  . 

RS-10 

RS-11 
RS-12 
RS-1 3 
RS-1 4 
RS-1 5 

RS-16 


National  Fenestration  Ratir>g  Council  100-91,  Procedure  for  Determining  Fenestration  Product  Thermal  Properties,  National 
Fenestration  Rating  Council,  1300  Spring  St,  Suite  120,  Silver  Spring,  MD  20910. 

ANSI/ASHRAE  55-1992,  Thermal  Environmental  Conditions  for  Human  Occupancy,  American  Society  of  Heating,  Refrigerating, 
and  Air-Corxjitioning  Engineers  Inc.  1791  Tullie  Circle,  N.E.,  Atlanta,  GA  30329-2305. 

ANSI/ASHRAE  StarKlard  62-1989,  Ventilation  for  Acceptable  Indoor  Air  Quality,  American  Society  of  Heating,  Refrigerating, 
and  Air-Conditioning  Engineers,  Inc.  1791  Tullie  Circle,  N.E.,  Atlarrta,  GA  30329-2305. 

1993  ASHRAE  Harxlbook  of  Fundamentals,  American  Society  of  Heating,  Refrigerating,  and  Air-Conditioning  Engineers,  Inc., 
1791  Tullie  Circle,  N.E.,  Atlanta,  GA  3  0329-2305. 

ASTM  E  779-87,  Standard  Test  Method  for  Determinirrg  Air  Leakage  Rate  by  Fan  Pressurization,  American  Society  for  Testing 
and  Materials,  1916  Race  Street,  Philadelphia,  PA  19103. 

1992  ASHRAE  HVAC  Systems  and  Equipment  Handbook,  American  Society  of  Heating,  Refrigerating,  and  Air-Conditioning  Erv 
gineers,  Inc.,  1791  Tullie  Circle,  N.E.,  Atlanta,  GA  30329-2305. 

ASHRAE,  Energy  Calculations  I:  Procures  for  Determining  Heating  and  Cooling  Loads  for  Computerizing  Energy  Calcula¬ 
tions,  Algorithms  for  Building  Heat  Transfer  Subsystems,  1975,  American  Society  of  Heating,  Refrigerating,  and  Air-Cortdi- 
tioning  Engineers,  IrK.,  1791  Tullie  Circle,  N.E.,  Atlanta,  GA  30329^2305. 

BuilderGuide  Energy  Analysis  Software  for  Homebuilders,  Passive  Solar  Industries  Cotmdl,  Passive  Solar  Industries  Cowidl, 
151 1  K.  Street  N.W.,  Suite  600,  Washington,  DC  20005. 

/^STM  C  177-85,  Standard  Test  Method  for  Steady-State  Heat  Rux  Measurements  and  Thermal  Transmission  Properties  by 
Means  of  the  Guarded-Hot-Ptate  Apparatus,  American  Society  for  Testing  and  Materials,  1916  Race  Street,  Philadelphia,  PA 
19103. 

ASTM  C  518-91,  Standard  Test  Method  for  Steady-State  Heat  Rux  Measurements  and  Thermal  Transmission  Properties  by 
Means  of  the  Heat  Flow  Meter  Apparatus,  American  Society  for  Testing  and  Materials,  1916  Race  StreeL  Philadelphia,  PA 
19103. 

ASTM  C  236-89,  Standard  Test  Method  for  Steady-State  Thermal  Performance  of  Building  Assemblies  by  Means  of  a  Guard- 
ed-Hot-Box,  American  Society  for  Testing  and  Materials,  1916  Race  Street,  Philadelphia,  PA  19103. 

ASTM  C  976-90,  Standard  Test  Method  for  Thermal  Performance  of  Buik^  Assemblies  by  Means  of  a  Calibrated  Hot  Box. 
American  Sod^  for  Testing  and  Materials,  1916  Race  Street  Philadelphia,  PA  19103. 

1988  Builder's  Foundation  Handbook.  U.S.  Department  of  Energy,  Office  of  Scientific  arxl  Technical  Information,  P.O.  Box  62, 
Oak  Ridge  TN  37831-9939. 

ASTM  E  96-94,  Starxlard  Test  Methods  for  Water  Vapor  Transmission  of  Materials,  American  Society  for  Testing  arxt  Mate¬ 
rials,  1916  Race  Street,  Philadelphia,  PA  19103. 

ASTM  E  283-91,  Starxlard  Test  Method  for  Determining  the  Rate  of  Air  Leakage  Through  Exterior  Wirxlows,  Curtain  Walls  arxl 
Doors  Urxler  Specified  Pressure  Differerx»s  Across  the  Spedmen,  American  Society  for  Testing  arxl  Materials,  1916  Race 
StreeL  Philadelphia,  PA  19103. 

ANSI/NWWDA  I.S.2-87.  Industry  Standard  for  Wood  Window  Units,  National  Wood  Window  arxl  Door  Association,  1400  Touhy 


Ave.,  Des  Plaines,  IL  60018. 


RS-1 7  ... 
RS-1 8  ... 
RS-1 9  ... 
RS-20  ... 

RS-21  ... 

RS-22  ... 

RS-23  .. 

RS-24  .. 

RS-25  .. 

RS-26  .. 

RS-27  .. 
RS-28  .. 


ANSI/AAMA  101-93,  Voluntary  Specifications  for  Aluminum  arxl  Poly  (Vinyl  Chloride)  (PVC)  Prime  Wirxlows  arxl  Glass  Doors, 
American  Architectural  Marnifacturers  Association,  Des  Plaines,  IL  60018. 

ASTM  D  4099-93,  Starxlard  Specification  for  PVC  Prime  Windows/Sliding  Glass  Doors,  American  Society  for  Testing  arxl  Ma¬ 
terials  1916  Ra(»  StreeL  Philadelphia,  PA  19103. 

NWWDA  I.S.3-88,  Inrkrstry  Standard  for  Wood  Sliding  Patio  Doors,  NatioixU  Wocd  Window  arxl  Door  Assodalion,  1400  Touhy 
Ave.,  Des  Plaines,  IL  60018. 

Energy  Code  for  Commercial  arxl  High-Rise  Residential  Buildings— Codification  of  ASHRAE/IESNA  90.1-1989,  Errergy  Efficient 
Design  of  New  Buildings  Except  Low-Rise  Residential  Buildings,  American  Society  of  Heating,  Refrigerating,  and  Air-Corxli- 
tioning  Engineers,  Inc.,  1791  TuMe  Circle,  N.E.,  Atlanta,  GA  30329-2305. 

SMACNA,  Installation  Standards  for  Residential  Heating  and  Air  Corxlitioniag  Systems.  Sixth  Edtion,  1988,  Sheet  Metal  arxl  Air 
Conditioning  Contractors  Natl  Assoc.,  4201  Lafayette  Center,  Dr.,  Chantilly,  VA  22021-1209. 

SMACNA,  HVAC  Duct  Construction  Standards  Metal  £uxl  Flexible.  Rrst  Edition,  1985,  Sheet  Metal  and  Air  Corxlitioning  Corv 
tractors  NafI  Assoc.,  4201  Lafay^te  Center.  Dr.,  Chantilly,  VA  22021-1209. 

SMACNA  Rbrous  Glass  Duct  Construction  Starxlards,  6th  Edition,  Washington,  O.C..  1992,  Sheet  Metal  arxl  Air  Conditioning 
Contractors  Natl  Assoc.  4201  Lafayette  Center,  Dr.,  Chantilly,  VA  22021-1209. 

NAIMA  Fibrous  Glass  Duct  Construction  Standards,  1989  Edition.  North  American  Insulation  Manufacturers  Assoc.,  44  Canal 
Center  Plaza,  Suite  310,  Alexandria,  VA  22314. 

CGSB,  The  Spillage  Test  CAN/CGSB-51 .71-94,  Canadian  General  Standards  Board.  222  Queen  StreeL  Suite  1402,  Ottawa, 
Ont^,  Canada  K1A  1G6. 

EPA  402-B-92-003.  Protocol  for  Radon  &  Radon  Decay  Product  Measurements  in  Homes,  United  States  Enviroranentai  Pro¬ 
tection  Agency,  Washington,  DC  20460. 

EPA  402-R-93-078,  Radon  Mitigation  Starxlards,  United  States  Environments  Protection  Agerxry,  Washington.  DC  20460. 

ACI  Standard  302.1  R-89.  Guide  for  Concrete  Floor  arxl  Slab  Construction,  American  Corxxete  Institute,  P.O.  Box  19150, 
Bedford  Station,  DetroiL  Ml  48219. 
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§  435.802  Abbreviations  and  acronyms 
used  in  reference  standards. 

AAMA  American  Architectural 
Manufacturers  Association  ^ 

ACI  American  Concrete  Institute 
ACCA  Air  Conditioning  Contractors  of 
America 

ANSI  American  National  Standards 
Institute,  Inc. 

ARI  Air  Conditioning  and 
Refrigeration  Institute 


ASHRAE  American  Society  of  Heating, 
Refrigerating,  and  Air-Conditioning 
Engineers,  Inc. 

ASTM  American  Society  for  Testing 
and  Materials 

CABO  Council  of  American  Building  ' , 
Officials 

CGSB  Canadian  General  Standards 
Board 

OSTI  U.S.  Department  of  Energy 

EPA  United  States  Environmental 
Protection  Agency 


NWWDA  National  Wood  Window  and 
,  Door  Association' 

NAIMA  North  American  Insulation 
ManufacUuers  Assoc. 

NFRC  National  Fenestration  Ratings 
Council 

PSIC  Passive  Solar  Industries  Cormcil 
SMACNA  Sheet  Metal  and  Air 
Conditioning  Contractors  Nat’l  Assoc. 
SPC  Southern  Pine  Council 

BILLMQ  CODE  64SO-01-i> 


U-value  (Btu/ft*  h  *F)  U-value  (Btu^-h-T) 

0.020  0.025  0.030  0.035  0.040  0.0  0.10  0.20  0.30 


Appendix  to  Part  435 — ^Figures  and  Tables 

Figure  1.  Maximum  U„-vaiue  for  Walls 


Heating  Degree-Days  (Base  18.3*C) 

0  1000  2000  3000  4000  5000  6000  7000  8000  9000  11000 


Heating  Degree-Days  (Base  65  *F) 


Figure  2.  Maximum  U.-value  for  Roof/Ceilings 


Heating  Degree-Days  (Base  18.3*C) 

0  1000  2000  3000  4000  5000  6000  7000  8000  9000  11000 


0  2000  4000  6000  8000  10000  13000  16000  19000 

Heating  Degree-Days  (Base  65  *F) 
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U-value  (Btu/ft*-h  *F)  R  value  (ff -h  'F/Btu) 

0.02  0.04  0.06  0.08  0.10  0  5  10,,  1 
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Figure  3.  Minimum  R-value  and  Insulation  Depth  for  Slab-on-Grade 
Heating  Oegree-Oays  (Base  18.3*C) 

0  1000  2000  3000  4000  5000  6000  7000  8000  9000  11000 


Figure  4.  Maximum  U^-value  for  Floors  Over  Unheated  Spaces 


Heating  Degree-Days  (Base  18.3*C) 

0  1000  2000  3000  4000  5000  6000  7000  8000  9000  11000 


U-value  (Btu/ft*-h**F)  U-value  (Btum*-h  *F) 

0.05  0.10  0.15  ■  020  0.0  “  0.05  0.10  0.15 
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Figure  5.  Maximum  Uo-value  for  Crawl  Space  Walls. 

Heating  Oegree-Oays  (Base  18.3*C) 


Figure  6.  Maximum  U,-value  for  Basement  Walls  ' 


Heating  Degree-Days  (Base  1&3*C) 

0  1000  2000  3000  4000  5000  6000  7000  8000  9000  11000 
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Table  102  J.l. 

U-Value  Default  Table  for  Windows,  Glazed  Doors,  and  Skylights 


■ 

Single 

W/m^-°K  (Btu/hfr-°F) 

Double  1 

W/m^  °K  (Btu/h  ft2  °F)  | 

Metal  Without  Thermal 

1 

Break 

7.38(1.30) 

4.94  (.87)-  1 

Operable 

6.64(1.17) 

3.92  (.69)  1 

Fixed 

7.15(1.26) 

4.54  (.80)  1 

Door 

1  Skylight 

10.90(1.92) 

7.38(1.30)  •  1 

1  Metal  With  Thermal  Break 

Operable 

6.08(1.07) 

3.80  (.67) 

Fixed 

6.30(1.11) 

3.58  (.63) 

Door 

6.25(1.10) 

3.75  (.66) 

Skylight 

10.96  (1.93) 

6.42(1.13) 

Metal-Clad  Wood 

Operable 

5.56  (.98) 

3.41  (.60) 

Fixed 

5.96(1.05) 

3.29  (.58) 

1  Door 

5.62  (.99) 

3.24  (.57) 

1  Skylight 

8.52(1.50) 

5.00  (.88> 

Wood/Vinyl 

■ 

Operable 

5.34  (.94) 

3.18  (.56) 

Fixed 

5.91  (1.04) 

3.24  (.57) 

Door 

5.56  (.98) 

3.18  (.56) 

8.35(1.47) 

4.83  (.85) 
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Table  l«23.2r 

U- Value  Default  Table  fw  Nonglazed  Doors 
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Table  502.2.L1.2. 

Correction  Factors  for  Wall  Sections  with  Metal  Studs 


Size  of  Memters 

Stud 

Gage" 

Spacing  of 
.  Framing 

*^ns 

m^*®K/W  (hft^-°F/Btu)' 

Fc 

0.038  X  0.089  m 

18-16 

0.406  m  6.C. 

1.94  (R-11) 

0.50  1 

(2x4  in.) 

(16  in.) 

2.29  (R- 13) 

0.46  1 

2.64  (R-15) 

0.43 

0.038  X  0.089  m 

18-16 

0.610  m  O.C. 

1.94  (R-11) 

0.60 

(2'x  4  in.) 

(24  in.) 

2.29  (R-1 3) 

0.55 

2.64  (R-15) 

'  0.52 

0.038  X  0.152  m 

18-16 

0.406  m  O.C. 

3.35  (R-19) 

V  0.37  - 

i  (2x6  in.) 

(16  in.) 

3.70  (R-21) 

0.35 

1  0.038  X0.r52  m' 

18  - 16 

0.610  m  O.C. 

3.35  (R-19) 

6.115  j 

1  (2x6  in.) 

(24  in.) 

3.70  (R-21) 

0.43  1 

1  0.038  X  0.203  m 

18-16 

0.406  m  O.C. 

4.40  (R-25) 

0.31 

1  (2x8  ia) 

(16  in.) 

1  0.038  X  0.203  m 

18-16 

0.610  m  O.C. 

4.40  (R-25) 

0.38 

1  (2  X  8  in.) 

(24  in.) 

Note:  factors  also  apply  to  metal  studs  thinner  than  1 8  gage. 
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Table  702^ 

Table  702.2  shall  be  used  to  determine  the  scope  of  the  radon  control  provisicms  as  covered 
in  Section  702.2.  Only  EPA-designated  Zone  1  counties  are  listed.  ^ 


ALABAMA 

Gunnison 

Calhoun 

Huerfano 

Clay  ,.  ..r  '  ‘r 

Jackson 

Qebume - 

Jefferson 

Colbert  y 

Kiowa 

Coosa 

Kit  Carson 

Franklin 

Lake 

Jackson 

Larimer  ;  ^ 

Lauderdale 

Las  Animas  . 

Lawrence 

Lincoln 

Limestone 

Logan 

Madison 

Mesa 

Morgan 

Moffat  i 

Talladega 

Montezuma 

Montrose 

CALIFORNIA 

Morgan  -'■ 

Santa  Barbara 

Otero 

Ventura 

Ouray 

Park 

COLORADO 

Phillips 

Adams 

Pitkin 

Arapahoe  - 

Prowers 

Baca 

Pueblo  ^  - 

Bent 

Rio  Blanco 

Boulder 

San  Miguel^ 

Chaffee  '  ' 

Sedgwick"^' ' 

Cheyenne 

Summit  J 

Clear  Creek 

Teller 

Crowley 

Washington  - 

Custer 

Weld 

Delta 

Yuma 

Denver 

Dolores 

CONNECTICUT 

Douglas 

Fairfield 

Elbert 

Middlesex 

El  Paso 

New  Haven 

Fremont 

Garfield 

New  London 

Gilpin 

GEORGIA 

Grand 

Cobb  -  • 

DeKalb 

Fulton 

Fulton 

Greene 

Gwinnett 

Grundy 

Hancock 

IDAHO 

Henderson  - 

Benewah 

Henry 

Blaine 

Iroquois 

Boise 

Jersey 

Bonner  ' 

Jo  Daviess  ^ 

Boundary 

Kane 

Butte 

Kendall 

Camas 

Knox 

Dark 

La  Salle 

Clearwater  ^ 

Lee 

Custer 

Livingston 

Elmore 

Logan 

Fremont 

Mcdonough 

GootUng 

Mclean 

Idaho 

Macon 

Kootenai 

Marshall  Mason 

Latah  ^ 

Menard 

Lemhi 

Mercer  - 

Shoshone 

Morgan 

Valley 

Moultrie  •  ‘ 

Ogle 

ILLINOIS 

Peoria 

Adams  '  » 

Piatt 

Boone 

Pike 

Brown 

Pumam 

Bureau 

Rock  Island 

Calhoun 

Sangamon 

Carroll 

Schuyler 

Cass 

Scott 

Champaign 

Stark 

Coles 

Stephenson 

DeKalb 

Tazewell 

DcWitt 

Douglas 

Edgar 

Ford 
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Vermilion 

Oange 

Dallas 

Warren 

Pumam 

Davis 

Whiteside 

Randolph 

Decatur 

Winnebago 

Rush 

Delaware 

Woodford 

St  Joseph 

^  Des  Moim 

Scon 

Dickinson 

INDIANA 

Shelby 

Dubuque 

Adams 

Steuben  ' 

Emmet 

Allen 

Tippecanoe 

Fayette 

Bartholomew. 

Tipton 

Floyd 

Benton 

Union 

Franklin 

Blackford 

Vermillion 

Fremont 

Boone 

Wabash 

Greene 

Carroll 

Warren 

Grundy 

Cass 

Washington 

Gutluie 

Qark 

Wayne 

Hamilton 

Clinton 

Wells 

Hancock 

Decatur 

White 

Hardin 

De  Kalb 

Whitley  > 

Harrison 

Delaware 

_ _ 

Henry 

Fayette 

Fountain 

Fulton 

Grant 

Hamilton 

Hancock - 

Harrison 

Hendricks 

Henry 

Howard 

Huntington 

Jay 

Jennings 

Johnson 

Kosciusko 

Lagrange 

Lawrence 

Madison 

Marion  , 

Marshall 

Miami 

Monroe 

Montgomery 

Noble 


IOWA 

Adair 

Adams 

Allamakee 

Appanoose 

Audubon 

Benton 

Black  Hawk 

Boone 

Bremer 

Buchanan  • 

Buena  Vista 

Butler 

Calhoun 

Carroll 

Cass 

Cedar 

Cerro  Gordo 

Cherokee  - 

Chickasaw 

Clarke 

Clay 

Clayton 

Clinton 

Crawford 


Howard 

Humboldt 

Ida 

Iowa 

Jackson 

Jasper 

Jefferson 

Jdinson 

Jones 

Keokuk 

Kossuth  ' 

Lee 

Linn 

Louisa 

Lucas 

Lyon 

Madison 

Mahaska 

Marion 

Marshall 

Mills 

Mitchell 

Monona 

Monroe 

Montgomery 


Muscatine 

Obrien 

Osceola 

Page 

Palo  Alto’ 

Plymouth 

Pocahontas 

Polk  Pottawattamie 

Poweshiek 

Ringgold 

Sac 

Scott 

Shelby 

Sioux 

Story 

Tama 

Taylor 

Union 

Van  Buren 

Wapello 

Warren 

Washington 

Wayne 

Webster. 

Winnebago  .  • 

Winneshiek* 

Woodbury 

Worth 

Wright 

KANSAS 

Atchison 

Barton 

Brown 

Cheyenne 

Qay 

Cloud 

Decatur 

Dickinson 

Douglas 

Ellis 
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Ellswonh 

Sheridan 

Aroostook 

Clay 

Finney 

Sherman 

Cumberland 

Cottonwood 

Fwd 

Smith 

Franklin 

Dakota 

Geary  :  - 

Stanton 

Hancock 

Dodge 

Gove  - 

Thomas  ' 

Kennebec 

Douglas 

Graham 

Trego 

Lincoln 

Faribault 

Grant 

Wallace 

Oxford 

Fillmore 

Gray 

Washington 

Penobscot 

Freeborn 

Greeley 

Wichita 

Piscataquis 

Goodhue 

Hamilton 

Wyandotte 

Somerset 

Grant 

Haskell 

York 

Hennepin 

Hodgeman  ~ 

KENTUCKY  1 

Houston 

Jackson 

Adair 

MARYLAND 

Hubbard 

Jewell 

Allen 

Baltimore 

Jackson 

Johnson 

Barren  • 

Calven 

Kanabec 

Kearny  ■ 

Bourbon 

Carroll 

Kandiyohi 

Kingman 

Boyle 

Frederick 

Kittson 

Kiowa 

Bullitt 

Harford 

Lac  Gui  Parie 

Lane 

Casey 

Howard 

Le  Sueur 

Leavenworth 

Cl^ 

Montgomery 

Lincoln 

Lincoln 

Cumberland 

Washington 

Lyon 

Logan 

Fayette 

Nfcleod 

Mepherson 

Franklin 

MASSACHUSETTS 

MahiKMnen 

Marion 

Green 

Essex 

Marshall 

Marshall 

Harrison 

Middlesex 

Martin 

Meade 

Hart 

Worcester 

Meeker 

Mitchell 

Jefferson 

Mower 

Nemaha 

Jessamine 

MICHIGAN 

Murray 

Ness 

Lincoln 

BraiKh 

Nicollet 

Norton 

Marion 

Calhoun 

Nobles 

OstxMTie 

Mercer  riwa^Oyi 

Cass 

Norman 

Ottawa 

Metcalfe 

Hillsdale 

Olmsted 

Pawnee 

Monroe 

Jackson 

Otter  Tail 

Phillips 

Nelson 

Kalamazoo 

Pennington 

Pottawatomie 

Pendleton 

Lenawee 

Pipestone 

Pratt 

Pulaski 

St  Joseph 

Polk 

Rawlins 

Robertson 

Washtenaw 

Pope 

Republic 

Russell 

Ramsey 

Rice 

Scott 

MINNESOTA 

Red  Lake 

Riley 

Taylor 

Becker 

Redwood 

Rooks 

Warren 

Big  Stone 

Renville 

Rush 

Woodford 

Blue  Earth 

Russell 

Brown 

Saline 

MAINE  . 

Carver 

Scott 

Androscoggin 

Chippewa 
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Rice 

Daniels 

Boone 

Thayer 

Rock" 

Dawson 

Boyd 

Thurston , 

.Roseau 

Deer  Lodge 

Burt 

Washington 

Scott 

Fallon 

Butler 

Wayne 

Sherburne 

Fergus 

Cass 

Webster 

Sibley 

Rathead 

Cedar 

York 

Steams 

Gallatin 

Clay 

Steele 

Garfield 

Colfax 

NEVADA 

Stevens 

Glacier 

Cuming 

Carson  City 

Swift 

Granite 

Dakota 

Douglas 

Todd 

Hill 

Dixon 

Eureka 

Traverse 

Jefferson 

Dodge 

Lander 

Wabasha 

Judith  Basin 

Douglas 

Lincoln 

Wadena 

Lake 

Fillmore 

Lyon 

Waseca 

Lewis  And  Clark 

Franklin 

Mineral 

WashingtQn 

Liberty 

Frontier 

Pershing 

Watonwan 

Lincoln 

Furnas 

White  Pine 

Wilkin 

Mccone 

Gage 

Winona 

Madison 

Gosper 

NEW  HAMPSHIRE 

Wright 

Meagher 

Greeley  Hamilton 

Carroll 

Yellow  Medicine 

Mineral 

Harlan 

Missoula 

Hayes 

NEW  JERSEY 

MISSOURI 

Park 

Hitchcock 

Hunterdon 

Andrew 

Phillips 

Jefferson 

Mercer 

Atchison 

Pondera 

Johnson 

Monmouth 

Buchanan 

Powder  River 

Kearney 

Morris 

Cass 

Powell 

Knox 

Somerset 

Qay 

Prairie 

Lancaster 

Sussex 

Clinton 

Ravalli 

Madison 

Warren 

Holt 

Richland 

Nance 

Iron 

Roosevelt 

Nemaha  , 

NEW  MEXICO 

Jackson 

Rosebud 

if 

Nuckolls 

Bernalillo 

Nodaway 

Sanders 

Otoe 

CcHfax  -  '  ^ 

Platte 

Sheridan 

Pawnee 

Mora 

Silver  Bow 

Phelps 

Rio  Arriba 

MONTANA 

Stillwater 

Pierce 

San  Miguel 

Beaverhead 

Teton 

Platte 

Santa  Fe 

Big  Horn 

Toole 

Polk 

Taos 

Blaine 

Valley 

Red  Willow 

Broadwater 

Wibaux 

Richardson 

NEW  YORK 

Carbon 

Yellowstone 

Saline 

Albany 

Carter 

National  Park 

Sarpy 

Cascade 

Saunders 

Chouteau 

NEBRASKA 

Seward 

Custer 

Adams 

Stanton 
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Allegany 

NORTH  DAKOTA 

Stark 

Morrow 

Broome 

Adams 

Steele 

Muskingum 

Cattaraugus 

Barnes 

Stutsman  Towner 

Perry 

Cayuga 

Benson  . 

Traill 

Pickaway 

Chautauqua 

Billings 

Walsh 

Pike 

Chemung 

Bottineau 

Ward  > 

Preble 

Chenango 

Bowman 

Wells 

Richland 

Columbia 

^  Burke 

Williams 

Ross 

Cortland 

Burleigh 

Seneca 

Delaware 

Cass 

OHIO 

Shelby 

Dutchess 

Cavalier 

Adams 

Stark' 

Erie 

Dickey 

Allen 

Summit 

Genesee 

Divide 

Ashland 

Tuscarawas 

Greene 

Dunn 

Auglaize 

Union 

Livingston 

Eddy 

Belmont 

Van  Wert 

Madison 

Emmons 

Butler 

Warjen 

Onondaga 

Foster 

Carroll 

Wayne 

Ontario 

Golden  Valley 

Champaign 

Wyandot 

Orange 

Grand  Forks 

Clark 

Otsego 

Grant  • 

Clinton 

PENNSYLVANIA 

Putnam 

Griggs 

Columbiana 

Adams 

Rensselaer 

Hettinger 

Coshocton 

Allegheny 

Schoharie 

Kidder 

Crawford 

Armstrong 

Schuyler 

La  Moure 

Darke 

Beaver 

Seneca 

Logan 

Delaware 

Bedford 

Steuben 

Mchenry 

Fairfield 

Berks 

Sullivan 

Mcintosh 

Fayette 

Blair 

Tioga 

Mckenzie 

; . 

Franklin 

Bradford 

Tompkins 

Mclean 

Greene 

Bucks 

Ulster 

Mercer 

Guernsey 

Butler 

Washington 

Wyoming 

Morton 

Mountrail  ,,  , 

Hamilton 

Hancock 

Cameron  , 

Carbon 

Yates 

Nelson 

Hardin 

Centre 

Oliver 

Harrison 

Chester 

NORTH 

Pembina 

Holmes 

Clarion 

CAROLINA 

Pierce 

Huron 

Clearfield 

Alleghany 

Ramsey 

Jefferson  .  * 

Clinton 

Buncombe 

Ransom 

Knox 

Columbia 

Cherokee 

Renville 

Licking 

Cumberland 

Henderson 

Richland 

Logan 

Dauphin 

Mitchell 

Rolette 

Madison 

Delaware 

Rockingham 

Sargent 

Marion 

Franklin 

Transylvania 

Sheridan 

Mercer 

Watauga 

Sioux 

Miami 

Slope 

Montgomery 
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Fulton 

Charles  Mix 

Claiborne 

Alleghany 

Huntingdon 

Clark 

Davidson 

Amelia 

Indiana 

Clay 

Giles 

Appomattox 

Juniata 

Codington 

Grainger 

Augusta 

Lackawanna 

Corson 

Greene 

Bath 

Lancaster 

Davison 

Hamblen 

Bland 

Lebanon 

Day 

Hancock 

Botetourt 

Lehigh 

Deuel 

Hawkins 

Brunswick 

Luzerne 

Douglas 

Hickman 

Buckingham 

Lycoming 

Edmunds 

Humphreys 

Campbell 

Mifflin 

Faulk 

Jackson 

Chesterfield 

Monroe 

Grant 

Jefferson 

Qarke 

Montgomery 

Hamlin  ' 

Knox 

Craig 

Montour 

Hand 

Lawrence 

Cumberland 

Northampton 

Hanson 

Lewis 

Dinwiddie 

Northumberland 

Hughes 

Lincoln 

Fairfax 

Perry 

Hutchinson 

.  Loudon 

Fluvanna 

Schuylkill 

Hyde 

Mcminn 

Frederick 

Snyder 

Jerauld 

Marshall 

Giles 

Sullivan 

Kingsbury 

Maury 

Goochland 

Susquehanna 

Lake 

Meigs 

Henry 

Tioga 

Lincoln 

Monroe 

Highland 

Union 

Lyman 

Moore 

Lee 

Venango 

Mccook 

Perry 

Louisa 

Westmoreland 

Mcpherson 

Roane 

Montgomery 

Wyoming 

Marshall 

Rutherford 

Nottoway 

Yoik 

Miner 

Smith 

Orange 

Minnehaha 

Sullivan 

Page 

RHODE  ISLAND 

Moody 

Trousdale 

Patrick 

Kent 

Perkins 

Union 

Pittsylvania 

Washington 

Potter  Roberts 

.  Washington 

Powhatan 

Sanborn 

Wayng*'  " 

Pulaski 

SOUTH 

Spink 

Williamson 

Roanoke 

CAROLINA 

Stanley 

Wilson 

Rockbridge 

Greenville 

.Sully 

Rockingham 

Turner 

UTAH 

Russell 

SOUTH  DAKOTA 

Union 

Carbon 

Scott 

Aurora 

Walworth 

Duchesne 

Shenandoah 

Beadle 

Yankton 

Grand 

Smyth  ' 

Bon  Homme 

Piute 

Spotsylvania 

Brookings 

TENNESSEE 

Sanpete 

Stafford 

Brown  ’  ^ 

Anderson 

Sevier 

Brule 

Bedford 

Uintah 

Buffalo 

Blount 

-> 

Campbell 

Bradley 

VIRGINIA’ 

VIRGINIA’ 
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Tazewell 

Green  Lake 

Warren 

Iowa 

Washington 

Jefferson 

Wythe 

Lafayette 

Langlade 

WASHINGTON 

Marathon 

Clark 

Pepin 

Ferry 

Pierce 

Okanogan 

Portage 

Pend  Oreille 

Richland 

Skamania 

Rock 

Spokane 

St  Croix 

Stevens 

Shawano 

Vernon  Walworth 

WEST  VIRGINIA 

Washington 

Berkeley 

Waukesha 

Brooke 

Waupaca 

Grant 

Wood 

Greenbrier 

Hampshire 

WYOMING 

Hancock 

Albany 

Hardy 

Big  Horn 

Jefferson 

Campbell 

Marshall 

Carbon 

Mercer 

Converse 

Mineral 

Crook 

Monongalia 

Fremont 

Monroe 

Goshen 

MOTgan 

Hot  Springs 

Ohio 

Johnson 

Pendleton 

Laramie 

Pocahontas 

Lincoln  v 

Preston 

Natrona 

Summers 

Niobrara 

Wetzel 

Park 

Sheridan 

WISCONSIN 

Sublette 

Buffalo^ 

Sweetwater 

Crawford 

Teton 

Dane 

Uinta 

Dodge 

Washakie 

Door 

Menominee 

Fond  Du  Lac 

Grant 

Green 

-  < 

ir  ii  i;^ 


Frfda] 
May  : 


Environmental 
Protection  Agency 


40  CFR  Part  60,  et  al. 

Revised  Technical  Standards  for 
Hazardous  Waste  Combustion  Facilities; 
Proposed  Rule 


1 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60, 63, 260, 261 . 264, 265, 
266, 270,  and  271 

[FRL-Smt-fi 

Revised  Technical  Standards  for 
Hazardous  Waste  Combustion 
Faciiities 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  This  document  is  a  notice  of 
availability  and  invitation  for  comment 
on  the  following  information  pertaining 
to  the  proposed  revised  standards  for 
hazardous  waste  combustors  (61  FR 
17358  (April  19. 1996)):  Report  on  the 
status  of  setting  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP^  based  on  the  revised 
emissions  database;  Report  on  the 
selection  of  pollutants  and  source 
categories,  including  §rea  and  major 
sources;  report  on  the  status  of  various 
implementation  issues,  including 
compliance  dates,  compliance 
requirements,  performance  testing,  and 
notification  and  reporting  requirements; 
and  report  on  the  status  of  permit 
requirements,  including  waste 
minimization  incentives. 

DATES:  Written  comments  must  be 
submitted  by  June  2, 1997. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-CS4A-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street.  SW.,  Washington, 

DC  20460.  Deliveries  of  comments 
should  be  made  to  the  Arlington, 
Virginia  address  listed  below. 
Conunents  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcra-docket@epamail.epa.gov. 
Conunents  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-97-CS4A-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
For  other  information  regarding 
submitting  comments  electronically  or 
viewing  the  comments  received  or 
supporting  information,  please  refer  to 
the  proposed  rule  <61  FR  17358  (April 
19. 1996)). 

Conunenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 


under  separate  cover  to:  RCRA  (31 
Document  Cfontrol  OfGcer,  Office  of 
Solid  Waste  (5305W),  U.S.  EPA.  401  M 
Street,  SW.,  Washington,  DC  20460. 

Public  conunents  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  (Center  (RIC), 
located  at  Oystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  Virginia.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays.  To  ' 
review  dockk  mat^als,  the  puUic 
must  make  an  appointment  by  calling 
703-603-9230.  Ifre  public  may  copy  a 
maximum  of  100  pages  fit)m  any 
regulatory  docket  at  no  charge. 
Additionid  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9810  or  TDD  700-412-3323. 
The  R(3A  Hotline  is  open  Monday- 
Friday,  9  a.m.  to  6  pjn..  Eastern 
Standard  Time.  The  RCRA  Hotline  can 
also  provide  directions  on  how  to  access 
electronically  some  of  the  documents 
and  data  referred  to  in  this  notice  via 
EPA’s  Cleanup  Information  Bulletin 
Board  ^stem  (CLU-IN).  The  CLU-IN 
modem  access  phone  munber  is  301— 
589-8366,  or  Telnet  to  (du-in.epa.gov  for 
Intranet  a(x:ess.  The  files  posted  on 
CLU-IN  are  in  Portable  Ekxaunent 
Format  (PDF)  and  can  be  viewed  and 
printed  using  Acsrobat  Reader. 

For  more  detailed  information  on 
specific  aspects  of  this  notice,  contact 
Larry  Denyer,  Office  of  Solid  Waste 
(5302W),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  703-308-8770,Vmail, 
address:  denyer.larry@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  , 

The  Agency  specnfically  solicits 
comment  on  the  following  do(nunents: 

(1)  Draft  Technical  Support  Document 
for  HWC  MACT  Standards  (NODA), 
Volume  I:  MACT  Evaluations  Based  on 
Revised  Database,  ^ril  1997. 

(2)  Draft  Teidmical  Support  Dcxnunent 
for  HWC  MACT  Standards  (NODA), 
Volume  11:  Evaluation  of  CX)/HC  and 
DRE  Database,  April  1997. 

(3)  Draft  Technical  Support  Ifocument 
for  HWC  MACrr  Standards  (NODA), 
Volvune  III:  Evaluatfon  of  Metals 
Emissions  Database  to  Investigate 
Extrapolation  and  Interpolation  Issues, 
April  1997. 

In  preparing  this  notice,  the  Agency  . 
considered  comments  (m  the  propos^ 
rule,  incliuiing:those  listed  b^ow.  EPA 
is  soliciting' responsive  comments 
regarding  certain  data  and  infonnation 
presented  in  these  comments: 


(1)  element  Kiln  Recycling  Cfoalition 

(2)  (Dhemical  Manufacturers 
Assiiciation 

(3)  Cfoalition  for  Responsible  Waste 
Incineration 

(4)  Don  C]lay  Assexnates 

(5)  The  Dow  (Chemical  (Company 

(6)  Environmental  Tecdmology 
(Council 

(7)  Holnam  Inc. 

(8)  Lafoige  Corporation 

(9)  Molten  Me^  Tecdmology,  Inc. 

(10)  The  Natural  Resources  Defense 
council,  Inc. 

(11)  Rollins  Enviroiunental  Services, 
Inc. 

(12)  Safety-Kleen  (Orp. 

(13)  Texas  Natural  Resource 
conservation  Commission 

(14)  vonRoll/Wn 

Readers  should  note  that  only 
comments  about  new  infonnation 
discussed  in  thi.q  notfoe  will  be 
considered  by  the  Agency.  Issues  related 
solely  to  the  April  19, 1996  proposed 
rule  and  other  subsequent  notices  that 
are  not  directly  affect  by  the 
documents  or  data  referenced  in  today’s 
Notice  of  Data  Availability  are  not  open 
for  further  comment 

Glossary  of  Acronjrms 

acfrn — ^Actual  Cubic  Feet  per  Minute 
A(3 — ^Aedivated  Carbon  Injection 
APCnJ — Air  Pollution  Ckmtrol  Device 
BIF — ^Boiler  and  Industrial  Funiace 
BTF — ^Beyond-the-Floor 
(ZAA — Clean  Air  Act 
CRMS — Continuous  Emissions 
Monitoring  System 
D/F — ^Dioxins/Furans 
ESP — ^Electrostatic  Preenpitator 
gr/dsef— Ckains  per  Dry  Standard  Chibic 
Foot 

HAP — ^Hazardous  Air  Pollutant 
HC — ^Hydrocarbons 
HWC)/HWI — ^Hazardous  Waste 
Cfombustor/Incinerator 
IWS — lionizing  Wet  Scrubber 
LVM — ^Low-volatile  Metals 
LWAK — ^Lightweight  Aggregate  Kiln 
MACT — ^Maximum  Achievable  Ckmtrol 
Te(dmology 

MTEC} — Maximum  Theoretical  Emission 
Concentration 

NESHAPs — ^National  Emission 
Standards  for  HAPs 
NODA — ^Notice  of  Data  Availability 
NPRM — ^Noti(»  of  Proposed  Rulenuddng 
NSPS — ^New  Source  Performance 
Standards 

PM — ^Particulate  Matter 
RCRA — ^Resource  Conservation  and 
Recovery  Act 

SRE — System  Removal  Efficiency 
SVM — Semi-volatile  Metals 
TEQ^ — ^Toxic  Equivalent 
pg/ds(mi — Micrograms  per  Dry  Standard 
Cubic  Meter 
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Part  One:  Backgnnuid  and  Overview  of 
Today’s  Notice 

/.  Background 

On  April  19, 1996,  EPA  proposed 
revised  standards  for  three  source 
categories  of  hazardous  waste 
combustors  (i.e.,  hazardous  waste 
incinerators  and  hazardous  waste- 
humhig  cement  Idlns  and  lightweight 
aggregate  kilns  tLWAKs)),  61  FR 17358. 
After  an  extension,  the  conunent  pmod 
closed  on  August  19, 1996. 

The  Agency  subsequently  published 
two  Notices  ^  Data  Avail^ility 
(NCX)A).  The  first  NODA,  published  on 
August  23, 1996  (61  FR  43501)  invited 
comment  on  information  pertaining  to  a 
peer  review  of  three  aspects  of  the 
proposed  rule,  additional  analyses  of 
fuel  oils  that  would  be  used  to  establish 
a  comparable  fuels  exclusion,  and 
information  on  a  synthesis  gas  process. 
The  comment  period  on  that  NODA 
closed  on  September  23, 1996.  Hie 
second  NODA,  published  on  January  7, 
1997  (62  FR  960)  provided  notice  and 
opportunity  to  comment  on  an  updated 
hazardous  waste  combustor  database 
containing  the  emissions  and  ancillary 
data  that  Uie  Agency  plans  to  use  to 
devdop  the  final  rule.  The  comment 
period  on  that  NC^A  closed  on 
February  6, 1997. 

EPA’s  proposal  to  revise  standards  for 
hazardous  waste  incinerators  and 
hazardous  tyaste-buming  cement  kilwi 
and  LWAl^  IS  t^or  joint  authority  of 
the  Clean  A&  A(^,  m  amended,  (CAA) 
and  the  Resdin^C^hstovation  and 
Recovery  Acl«enam«[ided  (RCRA).  The 
proposed  emission  standards  were 
developed  vmder  the  CAA  provisions  ' 
concerning  the  maximum  level  of 
achievable  control  ovn  hazardous  air 
pollutants  (HAPs),  taking  into 
consideration  the  cost  of  achieving  the 
emission  reduction,  any  non-air  quality 
health  and  environmental  impacts,  and 
energy  requirements.  These  Maximum 
Adiievable  Control  Technology  (MACT) 
standards,  also  re  fened  to  as  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs),  were  proposed 
for  the  following  HAPs:  dioxiWfurans 
(D/F),  mercury,  two  semi-volatile  metals 
(lead  and  cadmium),  four  low  volatility 
metals  (antimony,  arsenic,  beryllium, 
and  chromium),  particulate  matter,  and 
hydrochloric  acid/chlorine  gas.  Other 
toxic  organic  emissions  were  addressed 
by  standards  for  carbon  monoxide  (CO) 
and  hydrocarbons  (HC). 
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Because  of  the  joint  authorities  for 
this  rule,  the  proposal  also  contained  an 
implementation  scheme  to  harmonize 
the  RCRA  and  CAA  programs  to  the 
maximum  extent  permissible  by  law.  In 
pursuing  a  common-sense  approach 
towards  this  objective,  the  proposal 
sought  to  establish  a  firamewotk  that:  (1) 
Provides  for  combined  (or  at  least 
coordinated)  CAA  and  RCRA  permitting 
of  these  facilities;  (2)  allows  maximum 
flexibility  for  regional,  state,  and  local 
agencies  to  determine  wdiich  of  tiheir 
resources  will  be  used  for  permitting, 
compliance,  and  enforcement  efforts: 
and  (3)  int^rates  the  monitoring, 
compliance  testing,  and  record  keeping 
requirements  of  tlm  CAA  ainl  RCRA  so 
that  facilities  will  be  able  to  avoid  two 
potentially  different  regulatory 
compliant  schemes. 

n.  Overview  of  Today's  Notice 

The  Agency  received  a  large  number 
of  public  comments  in  response  to  the 
proposal.  The  Agency  evaluated  the 
public  comments  received  and  their 
applic^ility  to  the  proposed  rule.  In 
those  instances  whm  comments 
provided  new  information  or  new 
insights,  the  Agency  has  reevaluated 
certain  aspects  of  t^  proposal  based  on 
this  new  information.  The  Ag«acy  is 
Issuing  this  NODA  in  an  effort  to  inform 
the  public  of:  (1)  Significant  changes  the 
Agency  is  considering  on  aspects  of  the 
propo^  based  on  pufolic  comments  and 
new  information;  and  (2)  the  Agency’s 
own  reevaluation  (and  to  some  degree 
narrowing)  of  MACT  standard-setting 
approadies  based  on  new  data  and  (at 
least  in  part)  on  public  comments. 

Part  Two;  Standards  for  Hazardous  Air 
PoUntants  (NESHAPs) 

I.  Regulation  of  Area  Sources 

In  this  section,  we  solicit  comment  on 
making  a  positive  area  source  finding  4o 
sulqect  hazardous  waste  combusfax  area 
sources  to  the  same  MACT  standards 
that  would  apply  to  m^<n  sources  and 
on  whethw,  uruler  such  a  finding,  area 
sources  should  be  subject  to  Title  V 
permit  requirements. 

A.  Approach  To  Regulate  Area  Sources, 
as  Proposed 

A  ma^r  source  is  a  source  that  has  the 
potenti^  to  emit  (considering  controls) 
either  10  tons  per  year  of  any  hazardous 
air  poUutant  or  25  tons  of  any 
combination  of  HAPs.  Area  sources  are 
any  sources  which  are  not  m^r 
sources. 

The  Agency  proposed  to  subject  area 
sources  to  MACT  standards  under 
authority  of  CAA  section  112(cH6).  See 
61  FR  at  17365.  That  section  requires 


Part  Three:  Impi—atatioa 

L  Compliance  Date  Considaraticms 

A.  Definition  of  Compliance  Date 

B.  Pre-Cettification  of  Compliance 
C  Consequences  of  Non-compliance 

Q.  Compliance  Requirements 
A  Compliance  with  CO  and/m  IKI 
Emission  Standards 
B.  Startup,  Shutdown,  and  Malfunction 
Plans 

C  Metals  Extrapolation  and  Interpcdation 
Considerations 

D.  Consideration  of  Site-Specific  Variances 
for  Cement  Kilns  and  LWAKs 

E.  Emissions  Avwraging  for  Cement  Kilns 
m.  I^E  Testing  Considerations 

A  Options  ^  Ensuring  Conq>liance  with 
a  DRE  Standard 

B.  DRE  As  aMACT  Versiu  RCRA  Standard 
IV.  Notification  and  Reporting  Requirement 
Considerations 

p  A  Public  and  Regulatory  Notification  of 
0  Intent  to  Comply 

I  B.  Data  Compression  Allowances 
f  V.  Waste  Minimization  and  Pollution 
Ptevoation 
A  Overview 

B.  EPA  Proposed  Flexible  Waste 
Minimization  Incentives 
C  Comments  Received 
D.  Comments  Requested  on  Additional 
Waste  Minimization  Incmtivas 
VL  Pannit  Requirements 
A  Coordination  of  RCRA  and  CAA 
Permitting  Processes 

B.  Pennit  Process  Issues 

C.  Omnibus  and  RCRA/CAA  Testing 
Coordination 

Part  Fonn  MfeceHaneoas  laeiiBi 
L  5000  Btu  per  Pound  Policy  Kiln 

Products 

In.  Foundry  Sand  Thermal  Reclamation  Units 
A  Back^und 
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the  Agency  to  subject  to  MACT 
standards  >  all  sources  in  source 
categories  that  account  for  not  less  than 
90  percent  of  the  aggregate  emissions  of 
each  enumerated  pollutant  ^  The 
enumerated  pollutants  emitted  by 
hazardous  waste  combustors  (HWCs) 
include  mercury  (Hg),  D/F,  and  other 
polycyclic  organic  HAPs.  The  Agency 
explained  at  proposal  that  HWCs  were 
significant  emitters  of  D/F  and  Hg,  and 
that  much  of  the  human  health  risk  from 
emissions  of  HAPs  fium  HWCs  comes 
from  these  high  priority  HAPs,  and 
D/F  in  particular. 

We  received  many  comments 
pertaining  to  this  part  of  the  proposal, 
and  we  will  addins  those  comments  in 
the  final  rule.  The  area  source  issue  is 
discussed  in  today’s  notice  because 
commenters  said  that  another,  more 
appropriate  reading  of  section  112(c)(6) 
is  that  this  authority  could  be  used  to 
apply  MACT  control  to  area  sources 
only  for  the  enumerated  HAPs,  not  the 
full  array  of  HAPs  that  the  Agency 
proposed  to  regulate  (e.g.,  particiilate 
matter  (I^),  semivolatile  metals  (SVM), 
low  volatile  metals  (LVM)). 

Nonetheless,  were  ^A  to  adopt  this 
reading,  the  Agency  continues  to  believe 
that  area  sources  need  to  be  regulated 
for  this  full  array  of  HAPs. 

In  light  of  issues  commenters  raised, 
we  solicit  comment  on  an  alternative 
approach  that  would  subject  area 
sources  to  all  of  the  MACT  standards  for 
major  sources  based  on  the  Agency 
TTiaking  a  positive  area  source  finding. 

B.  Positive  Area  Source  Finding  For 
HWCs 

Area  sources  must  be  regulated  by 
technology-based  standards  ’  if  the  area 
source  category  is  listed  pursuant  to 
section  112(c)(3)  based  on  the  Agency’s 
finding  that  these  sources  (individually 
or  in  the  aggregate)  present  a  threat  of 
adverse  effects  to  human  health  or  the 
environment.  Such  a  finding  is  termed 
a  positive  area  source  finding.  The 
Agency  is  today  soliciting  comment  on 
whether  a  positive  area  source  finding  is 
appropriate  for  hazardous  waste 


'  For  area  sources,  section  112(cM6)  requires  the 
Agsocy  to  estdilish  either  MACT  standards  under 
section  112(dX2),  or  generally  available  control 
technology  (GACT)  standards  under  section 
112(dM5).  Given  the  similarities  between  major  and 
area  source  HWCs  as  discussed  in  subsequent 
sections  of  the  text,  area  sources  should  be  sulqect 
to  MACT. 

2  Section  112(cK6)  enumerates  the  following  high- 
priority  hazardous  pollutants  for  special  regulation; 
alkylated  lead  compounds,  polycytdic  organic 
matter,  hexachlorobenzmie,  mertniry, 
polychlorinated  biphenyls,  and  2,3,73- 
tetrechlorodibenzofurans  and  p-dioxin. 

iHiat  is,  MACT  standards  under  section 
112(dK2)  or  GACT  standards  imder  section 
112(dK5). 


incinerators  and  hazardous  waste 
burning  cement  kilns  and  lightweight 
aggregate  kilns. 

A  positive  area  source  finding  would 
be  based  on  the  risk  assessment 
performed  for  the  proposed  rule  and 
ultimately  the  final  rvde.  Even  though 
the  sources  modeled  in  support  of  &e 
proptosed  rule  may  have  met  the 
definition  of  a  major  source,  EPA 
believes  their  HAP  emissions,  other 
than  HCl,  are  also  representative  of  area 
source  emissions.  T^  is  because,  as 
discussed  below,  these  example  sources 
may  be  able  to  reduce  their  ITCl 
emissions  to  become  area  sources 
without  reducing  emissions  of  D/F,  Hg, 
or  other  metal  HAPs  that  could  pose 
significant  health  risk.^ 

Many  comments  were  submitted  on 
the  risk  assessment  methodology  used 
to  support  the  proposed  rule.  We  are 
considering  these  comments  in 
development  of  the  final  rule  and  are 
making  appropriate  changes  to  the  risk 
methodology,  including  modeling 
additional  facilities.  These  changes 
could  affKt  the  Agency’s  findings  for 
both  major  and  area  sources.  The 
Agency  is  not  today  reopening  the 
comment  period  on  the  risk  assessment. 

1.  Risks  that  could  be  posed  by  area 
source  incinerators.  We  showed  at 
proposal  that  baseline  emissions  frnm 
incinerators  could  pose  high  end 
individual  lifetime  cancer  risks  from  D/ 
F  up  to  9E-5.  See  61  FR  at  17389.  In 
addition,  although  the  risk  from  low 
volatile  metals  (i.e..  As,  Be,  Cr,  and  Sb) 
was  not  estfrna^  to  exceed  4E-6,  the 
example  sites  modeled  were  not 
representative  of  the  short  sitacks  of 
many  op-site  incineratpra.  Thd  direct 
inhalation  component  of  thpindividual 
cancer  risk  estimates  mfay  iqaease  when 
incinerators  with  shcHt  sCacks  'are 
included  in  the  risk  assessment 
supporting  the  final  rule. 

2.  Risks  that  could  Be  posed  by  area 
source  cement  kilns..  The  Agency 
showed  at  proposal  that  baseline 
emissions  frtnn  cement  kilns  could  pose 
high  end  individual  lifetime  cancer 
risks  from  D/F  up  to  %-5.  See  61  FR  at 
17402.  Although  several  high  D/F- 
mnitting  cement  Idlns  have  recently 
reduced  their  D/F  emissions 
significantly,  a  revised  Ksk  assessment 
may  well  show  that  cement  kilns  (both 
area  and  major  sources)  can  pose 
significant  health  risk  at  current 
emission  levels. 

3.  Risks  that  could  Be  posed  by  area 
source  lightweight  ^gregate  kilns. 


*From  a  technical  penjpective  related  to  the 
nature  of  common  air  pollution  control  devices, 
reducing  HCl  emissions  would  not  generally  reduce 
emissions  of  other  HAPs. 


Although  the  Agency  did  not  show  high 
baseline  D/F  cancer  risks  for  LWAKs  at 
proposal,  the  risk  assessment  assumed 
extremely  low  D/F  emissions — 0.04  ng 
TEQ/dscm — ^based  on  very  limited  data 
firom  a  single  LWAK.  However,  as 
discussed  below  in  section  n.G,  new 
data  from  two  additional  LWAKs  show 
substantially  higher  emission  levels — up 
to  4.1  ng  TEQ/dscm.  At  these  emission 
levels,  high  end  individual  lifetime 
cancer  risk  fimm  D/F  could  exceed 
lE-5. 

4.  Basis  for  a  positive  area  source 
finding.  In  evaluating  these  estimated 
risk  levels  to  determine  whether  they 
are  sufficient  to  make  a  positive  area 
source  finding,  the  Agency  considered 
other  factors  which  ^A  believes  to  be 
relevant  in  determining  how  to  exercise 
its  discretion  regarding  area  source 
determinations  for  these  sources: 

a.  HWC  area  sources  can  pose  the 
same  hazard  to  human  health  or  the 
environment  as  major  sources.  An  area 
source  may  have  the  same  emission 
rates  of  HAPs  other  than  hydrogen 
chloride  (HCl,  the  princip^  HAP  that 
causes  a  HWC  to  be  a  major  source)  as 
a  major  source,  and  thiis  pose 
essentially  the  same  hazard  to  human 
health  or  the  environment  In  other 
words,  sources  could  have  HCl 
emissions  low  enough  to  avoid  a  major 
source  classification,  but  have  emissions 
of  D/F  that  could  pose  a  health  risk 
given  that  there  is  no  direct  correlation 
between  HCl  and  D/F  emissions.^ 

In  addition,  some  HWCs  that  would 
currently  be  classified  as  majcar  sovuces 
because  of  their  HCl  emissions  may  be 
able  to  lower  their  HCl  emissions  to 
become  area  sources.  The  Agency 
projects  that  all  LWAKs  are  currently 
major  sources  principally  because  of 
their  HCl  emissions,  and  thkt 
approximately  80  percent  df  cement 
kihis  are  major  sources,  again  because  of 
HCl.  These  HWCs  may  be  able  to  lower 
their  HCl  emissions  to  otherwise 
become  area  sources.* 

Sources  have  until  the  compliance 
date  of  the  MACT  standards  (i.e.,  three 
years  after  publication  in  the  Federal 


^For  well-designed  and  operated  combustion 
systems,  D/F  emissions  are  related  ptimarUy  to 
post-combustion  particle  surface  catalyzed 
reactions  and  the  temperature  of  the  ccanbustitm  gas 
(the  optimum  temperature  vrindow  for  formation  is 
450-750  *F).  virtually  irrespective  of  HCl 
concentrations  in  the  gas. 

*Some  commercial  incinerators  may  also  be  able 
to  lower  their  allowable  HCl  emission  levels  to 
become  area  sources.  It  could  be  more  problematic 
fat  on-site  incinerators  to  lower  their  emissions  to 
becmne  area  sources  because  fodlity-wide  HAP 
emissioas  must  be  considered  when  m«lring  the 
major/area  source  determination.  For  example,  on¬ 
site  incinerahns  located  at  large  chemical 
production  facilities  would  ne^  to  reduce  HAP 
emissious  at  a  large  number  of  sources. 
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j  Register)  to  make  a  major,  source 
determination.  Many  kilns  spiked 
chlorine  in  the  hazardous  waste  feed 
during  compliance  testing  to  get 
approval  to  feed  chlorine  (and  emit  HCl/ 
Cl2)  at  levels  ostensibly  higher  than 
normal.  Given  that  sources  “have  the 
potential  to  emit”  at  these  ostensibly 
higher  than  normal  emission  rates,  these 
emission  rates  must  be  used  for  the 
major  somrce  determination.  See  CAA 
section  112(a)(1),  definition  of  major 
source.  These  sources  may  be  able  to 
operate  successfully  at  lower  allowable 
cUorine  feedrates  and  emission  rates, 
however.  If  so,  they  can  elect  to  retest 
their  units  and  base  the  major/area 
source  determination  on  potentially 
lower  HC1/C12  emission  rates. 

b.  RCRA  sections  3004(o)(2)  and 
3004(q)  essentially  command  regulation 
of  all  HWCs.  Under  this  RCRA  mandate, 
the  Agency  has  regulated  all  (i.e.,  both 
major  and  area  sources)  hazardous 
waste  incinerators  since  1981  (see  46  FR 
7678  (Jan.  23, 1981)  as  amend^  at  48 
FR  14295  (Apr.  1, 1983))  and  all 
hazardous  waste  biuning  cement  and 
lightweight  kilns  since  1991  (see  56  FR 
7134  (Feb.  21, 1991)).  Deferring 
regulation  of  HWCs  to  the  CAA  would 
not  be  appropriate  unless  all  HWC 
soiuces  were  covered.  In  addition, 
although  somewhat  more  than  half  of 
the  conunercial  incinerators  appear  to 
be  area  sources,  the  majority  of  on-site 
incinerators  are  likely  to  be  major 
sources.''  The  public  expectation  is  that 
all  HWCs  would  continue  to  be 
regulated.^ 

c.  MACT  controls  are  reasonable  and 
appropriate  for  both  major  and  area 
sovuces.  The  emission  control 
equipment  (and  where  appUcable, 
feedrate  control)  defined  as  floor  or 
beyond-the-floor  (BTF)  control  for  each 
source  category  is  applicable  and 
appropriate  to  area  sources.  There  is 
nothing  unique  about  the  types  and 
concentrations  of  emissions  of  HAPs 
from  area  sources  versus  major  sources 
that  would  make  MACT  inappropriate 
for  an  area  source. 

d.  Area  source  HWCs  contribute 
significantly  to  D/F  and  Hg  emissions. 
Both  area  and  major  source  HWCs 
contribute  significantly  to  aggregate 
emissions  of  D/F  and  Hg,  two  high 

’’  Only  approximately  30  percent  of  incineratora 
appear  to  be  major  sources.  This  estimate  is  based 
on  only  the  incinerators’  stack  emissions,  however. 
Given  that  fscility-wride  emissions  of  HAPs  are 
considered  when  making  a  major  source 
determination,  many  on-site  incinerators  are  likely 
to  be  classified  as  major  sources  because  they  are 
located  at  large  petrochemical  focilities. 

*It  would  be  particularly  problematic  from  a 
RCRA  perspective  for  commercial  incinerators  that 
are  area  sources  to  be  exempt  from  MACT 
standards. 


priority  HAPs.  See  C^A  section 
112(c)(6)  and  proposal  discussion  at  61 
FR  at  17366. 

For  these  reasons,  the  Agency  is 
taking  comment  on  making  positive  area 
source  findings  for  each  of  the  three 
source  categories  covered  by  the 
proposal.  Again,  the  effect  would  be  to 
subject  all  sources  within  these 
categories  to  MACT  standards,  which 
also  would  be  the  effect  of  the  original 
proposal. 

C.  Title  V  Permitting  Requirements  for 
Area  Sources 

Under  §  63.1(c)(2),  area  sources 
subject  to  MACT  (or  GACT)  fire  subject 
to  the  requirement  to  obtain  a  Title  V 
permit  imless  the  standard  for  the 
source  category  (e.g.,  Subpart  EEE  for 
HWCs)  specifies  that:  (1)  States  will 
have  the  option  to  exclude  area  sources 
hum  Title  V  permit  requirements;  or  (2) 
States  vrill  have  the  option  to  defer 
permitting  of  area  sources.  The  Agency 
has  determined  that  if  it  makes  a 
positive  area  source  finding  and  subjects 
area  sources  to  MACT  standards  as 
discussed  above,  the  Agency  would  also 
consider  subjecting  area  sources 
immediately  to  Tide  V  permitting 
requirements,  as  provided  by 
§  63.1(c)(2)(iii).  TTie  Agency  has 
determined  that  area  source  compliance 
with  Title  V  permit  requirements  would 
not  be  “impracticable,  infeasible,  or 
unnecessai^y  burdensome”.  See  CAA 
section  502(a).  As  noted  above,  area 
sources  can  be  virtually  identical  to 
major  sources  with  respect  to  size,  type 
of  combustor,  and  commercial  versus 
on-site  status,  except  that  their  mass 
emissions  of  HCl  are  lower.  Thus, 
waiver  of  Title  'V  permitting  would  not 
be  warranted,  rti 

In  addition,  ifthe  Agency  were  to 
waive  the  Titlei  V  permit  requirement  for 
area  sources,  we  would  be  concerned 
^bout  the  confusion  it  would  likely 
create  for  the  regulated  community  and 
the  public  if  the  air  emissions  standards 
for  some  hazardous  waste  combustors 
(even  in  the  same  source  category)  were 
addressed  in  the  Title  V  permitting 
process  and  the  air  emissions  standards 
for  others  were  addressed  in  the  RCRA 
permitting  process.  Since  a  source  can 
make  mo^fications  to  their  emissions 
levels  that  could  change  their  major/ 
area  source  determination,  a  source 
could  move  from  one  permitting 
program  to  the  other,  creating 
difficulties  for  the  permitting  agencies 
in  tracking  sources  and  for  the  public  in 
trying  to  participate  in  or  follow  the 
permitting  process.  Therefore,  it  appears 
most  appropriate  from  an 
implementation  standpoint  to  subject 
area  sources  to  Title  V  permitting.  In 


this  way,  all  HWCs  (both  major  and  area 
sources)  would  be  subject  to  the  same 
Title  V  permitting  requirements. 

U.  Revisions  to  Proposed  Standards 
Using  the  Revised  Emissions  Database 
and  Data  Analysis  Methods. 

In  this  section,  the  Agency  discusses 
comments  on  the  revised  emissions 
database  and  the  revised  standards  that 
would  result  from  applying  an 
engineering  evaluation  and  data 
analysis  methods  to  that  revised 
database.  In  addition,  we  discuss  several 
issues  that  are  generic  to  the  MACT 
stemdards  for  all  three  source  categories: 
(1)  Consideration  of  PM  as  a  surrogate 
for  non-Hg  metal  HAPs;  (2)  options  for 
controlling  emissions  of  organic  HAPs; 
and  (3)  emissions  variability. 

A.  Notice  of  Data  AvailabiUty  on  the 
Revised  Emissions  Database 

On  January  7, 1997  the  Agency 
published  a  NODA  on  an  updat^ 
database  of  emissions  and  ancillary 
information.  See  62  FR  960.  The  Agency 
updated  the  database  used  at  propel 
to  correct  errors  and  include  additional 
emissions  data.  The  NODA  explained 
that  the  updated  database  would  be 
used  to  identify  MACT  standards  for  the 
final  rule  and  to  evaluate  economic 
impacts  and,  for  RCRA  purposes,  risks 
associated  with  the  final  MACT 
standards. 

The  Agency  received  conunents  on 
the  revised  database  from  16 
stakeholders  representing  the  cement 
industry,  fightweight  aggregate  industry, 
and  cm-site  and  commercial 
incinerators.  The  database  was  revised 
again  to  accommodate  the  comments 
received  on  the  database  NODA.  The 
Agency  then  re-analyzed  the  database  to 
determine  the  MACT  floor  standards 
discussed  below. 

We  received  several  specific 
comments  (i.e.,  as  opposed  to  generic 
and  undocumented  comments  that,  for 
example,  the  Agency’s  data  are 
inconsistent  with  the  commenter’s)  that 
were  not  accompanied  with  supporting 
documentation.  Most  of  these  comments 
pertain  to  miscellaneous  data  on 
feedstream  feedrates  and  equipment 
design  information  that  do  not  have  a 
significant  impact  on  developing  MACT 
floor  steindards  under  the  data  analysis 
methods  discussed  in  today’s  NODA. 
Where  there  was  a  significant  possibility 
that  the  data  might  affect  the  Agency’s 
determinations,  references  were  re¬ 
checked  to  determine  the  more  accurate 
number  to  be  used. 

The  Cement  Kiln  Recycling  Coalition 
(CKRC)  provided  an  extensive  run-by- 
run,  HAP-by-HAP  comparison  of  the 
Agency’s  database  with  theirs.  While 
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potentially  useful  in  some  cases,  their 
submission  unfortunately  did  not 
distinguish  between  significant  versus 
insignificant  differences;  nor  did  they 
verify  which  data  were  more  accurate 
for  the  purposes  in  question.  Within 
current  time  constraints,  the  Agency  has 
identified  which  appear  to  us  to  be 
significant  and  relevant  differences  and 
then  checked  these  data  to  determine 
w^ch  appear  to  be  more  accurate  and 
has  made  necessary  changes.  The 
current  database,  as  updated  and 
revised,  is  appropriate  and  sufficient 
considering  the  engineering  and  data 
analysis  methods  discussed  below  to 
idmitify  MACT  standards.  For  example, 
althou^  there  may  still  remain 
differences  between  CKRC’s  and  the 
Agency’s  database  regarding 
electrostatic  precipitator  (ESP)  and 
fabric  filter  design  and  performance 
characteristics,  ffiose  characteristics  are 
not  germane  to  the  engineering  and  data 
analysis  methods  for  determining 
relevant  MACT  standards,  as  discussed 
below.  In  these  situations,  the  Agency 
has  elected  not  to  nvise  inconsequential 
data,  particularly  where  it  is  not  clear 
which  data  are  more  accurate. 

Some  overall  decisions  on  data 
quality  issues  have  also  been  made  for 
purposes  of  revising  the  database. 
Residing  assigning  values  to  reported 
nondetects,  we  are  assuming  that 
nondetected  values  were  present  at  one- 
half  the  detection  limit.  We  considered 
assuming  nondetected  values  were 
present  at  the  full  detection  limit,  but 
foiind  in  most  cases  no  significant 
difference  in  the  MACT  data  analysis 
results.  It  represents  a  judgment  by  the 
Agency  bas^  on  its  experience  that,  for 
assessing  standards  and  risk,  this  more 
conservative  approach  increases  our 
confidence  that  standards  and  risk  are 
appropriate  and  acceptable. 

m  addition,  we  are  excluding  data 
fiom  sources  no  longer  burning 
hazardous  waste,  as  suggested  by 
several  commenters  on  the  proposed 
rule.  Although  such  data  may  well  be 
indicative  of  the  capabiUties  of  control 
equipment  and  thus  relevant,  the 
resiilting  database  is  still  large  enough 
to  ensure  that  potential  final  MACT 
standards  can  be  judged  to  be 
achievable  (or  not  as  theicase  may  be) 
without  including  these  more 
controversial  data.  Regarding  older 
emissions  data  when  more  recent  data 
was  available  for  a  source,  we  are 
considering  all  data  sets  for  sources  that 
cvirrently  bum  hazardous  waste.  Both 
recent  and  cdd  data  are  instructive  in 
assessing  the  capabilities  of  the  control 
equipment  at  these  operating  fadUties. 

Finally,  we  screened  out  so-called 
“normal”  emissions  data  from  the 


MACT  analyses.  Although  doing  so  may 
appear  counterintuitive  at  first  blush, 
one  must  consider  that  facihty 
comphance  vdll  generally  be  based  on 
operating  limits  established  during  the 
MACT  pi^ormance  test  (except  if 
comphance  is  based  on  a  continuous 
emissions  monitoring  system  (GEMS)). 
During  these  MACT  performance  tests, 
sources  will  likely  operate  imder  the 
same  worst-case  conditions  as  they  did 
during  trial  bums  and  Boiler  and 
Industrial  Furnace  (BIF)  rule 
certification  of  comphance  testing. 
Operating  under  worst-case  conditions 
with  respect  to  emissions  and  operating 
parameters  gives  operators  a  wide 
allowable  envelope  of  operating  limits 
needed  to  efficiently  and  economically 
operate  the  combustor  and  yet  maintain 
comphance.  Considering  normal 
emissions  data  in  the  MACT  analysis 
could  inappropriately  result  in  the 
Agency  estabhshing  a  MACT  standard 
based  on  normal  emissions  and 
conditions  while  the  source  would  be 
operating  under  worst-case  conditions 
to  demcmstrate  comphance.  Thus, 
emissions  while  complying  with 
operating  limits  would  be 
inappropriately  constrained  to  below 
current  normal  emission  levels,  even  for 
sovirces  equipped  with  well-desimed 
and  operated  MACT  floor  control. 

B.  as  a  Surrogate  for  Non-Hg  Metals 

The  Agency  proposed  a  MACT  PM 
standard  as  a  surrogate  for  non-D/F 
organic  HAPs  (that  are  adsorbed  onto 
the  PM)  and  for  the  metal  HAPs  not 
individually  regulated  rmdef  the 
proposed  metal  standards  (i.e,,  Co,  Mn, 
Ni,  and  Se).  See  61  FR  81*17^6: 

Since  ^^posal,  the  h^ 

reconsirkied  in  the'Oetglebd'’M  this  joint 
RCRA-CAATuleimddkgH^heilief  a 
MACT  PM  emission  rfalidtetr  could 
serve  as  a  surrogate  for  six  non-Hg  metal 
HAPs  for  which  the  Agency  did  propose- 
specific  standards — semivolatiles  (Cd 
and  Pb)  and  low  volatiles  (As,  Be,  Cr, 
and  Sb).  This  issue  arises,  in  part, 
because  the  ^k  assessmcmt  at  proposal 
on  the  MACT  standards  estimated  that 
the  high-end  individual  hfetime  cancer 
risks  using  90th  percentile  metal 
emission  levels  were  well  below  10 
for  cement  kilns  and  LWAKs.  For- ' 
incinerators,  the  highest  estimated 
cancer  risks  exceeded  10-6  but  were 
below  10“  5.® 

To  evaluate  PM  as  a  surrogate  for  non- 
Hg  metals  in  the  context  of  ^s  joint 


*  Note,  however,  that  the  example  incinerators 
modeled  for  the  risk  assessment  had  relatively  tall 
stacks  which  may  not  result  in  the  higher  ground 
level  concentrations  (and  thus  higher  direct 
inhalation  risk)  that  could  result  from  small 
incinerators. 


RCRA-CAA  rulemaking,  questions  that 
must  be  addressed  are:  (1)  Would  a 
MACT  PM  standard  control  the  six  non- 
Hg  metals  to  MACT  emission  levels  in 
the  special  context  of  hazardous  waste 
combtistors;  and  (2)  would  there  be 
significant  health  risk  at  MACT 
emission  levels  that  would  have  to  be 
addressed  with  RCRA  controls  (based  at 
least  in  part  on  site-specific  risk 
assessments  using  omnibus  authority)? 

Because,  in  the  case  of  hazardous 
waste  combustors,  there  are  significant 
levels  of  metals  in  the  hazardous  waste- 
derived  fuel  being  burned,  the  Agency 
has  initially  concluded  that  a  MACT  PM 
emission  standard  in  this  particular  rule 
may  not  adequately  control  the  six  non- 
Hg  metals  to  the  nominal  MACT 
emission  levels.  The  residual  risk  that 
could  result  firom  emissions  of  some  of 
the  six  non-Hg  metals  could  be 
significant  and  regulation  of  these 

problematic  metals  under  RCRA  would 
therefore  be  warranted.  From  an 
implementation  standpoint,  this  result 
of  mixed  statutory  controls  is  not 
desirable.  Although  establishing  six 
additional  specific  limits  on  the  non-Hg 
metals  elim^tes  this  particvilar 
implementation  disadvantage,  this 
would  add  to  the  compliance  and 
implementation  burdens  on  facility  and 
relator  alike.  Consequently,  it  does 
not  currently  appear  appropriate  to  use 
PM  as  a  surrogate  for  ^  six  toxic,  non- 
Hg  metals. 

In  investigating  this  issue,  however, 
we  determined  that  antimony  (Sb),  one 
of  the  foxir  low  volatile  metals,  may  not 
warrant  direct  control.  That  is,  the 
MACT  PM  standard  may  serve  as  an 
adequate  surrogate  for  Sb  to  ensure  that 
it  is  not  emitted  at  levels  that  pose  a 
health  risk.  ‘  *  We  also  considered 
whether  beryllirun  (Be),  atfi^er  LVM, 
warranted  control  given  that  It  is  not 
generally  present  in  significant 
concentrations  in  hazardous  waste,  and 
baseline  emissions  of  Be  do  not  appear 
to  be  posing  a  health  hazard.  Given  that 
Be  is  a  toxic  carcinogen,  however,  direct 
MACT  controls  should  be  provided 
even  if  ciurent  feedrates  (and  emission 
rates)  are  low. 

Only  a  preliminary  analysis  (see 
discussion  below)  was  us^  to 
investigate  whether  some  of  the 


This  is  at  least  partly  because  a  PM  control 
device  alone  does  not  give  the  same  targeted  degree 
of  control  for  individual  metals  that  a  combination 
of  metal  feed  control  plus  a  PM  control  device  doek. 

"  Sb  is  a  non-carcinogen  vrith  relatively  low 
toxicity  compared  with  the  other  five  non-Hg 
metals,  and  would  have  to  be  present  in  hazardous 
waste  (and  emitted  PM)  at -extremely  high  levels 
(perhaps  over  1000  times  the  current  levels)  to  pose 
a  health  hazard.  Current  data  suggest  that  metals 
feedrates  generally  are  either  not  increasing  or 
increasing  at  much  lower  rates. 


e 
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remaining  semivolatile  and  low  volatile 
metals — Cd,  Pb,  As,  and  Or — ^may 
warrant  only  indirect  control  through  a 
PM  standard  for  any  or  all  of  the  HWC 
source  categories.  We  continue  to 
believe  that  direct  standards  are 
warranted  for  these  four  metals  (either 
individually  or  in  volatility  groups).  For 
purposes  of  public  comment,  we  have 
identified  MACT  standards  for  these 
individual  metals  in  case  individual 
standards  are  ultimately  deemed  more 
appropriate  than  continuing  to  group 
the  metals  by  relative  volatility. 
However,  we  remain  concern^  aborit 
the  compliance  and  implementation 
complexities  that  would  be  introduced. 
(See  the  discussion  below  of  revised 
SVM  and  LVM  standards  for  each 
source  category.) 

We  solicit  further  comment  on  how  to 
ensure  appropriate  and  effective  control 
of  non-Hg  metal  HAPs  while  ensuring 
that  the  regulatory  scheme  and 
associated  compliance  elements  are 
implementable  and  not  imnecessarily 
burdensome.  Some  of  the  pertinent 
issues  are  highlighted  below  for 
commenter  response. 

1.  Can  PM  serve  as  a  surrogate  for 
SVM  and  LVM?  A  MACT  PM  standard 
would  provide  MACT  emissions  control 
technology  (i.e.,  the  air  pollution  control 
device)  for  non-Hg  metak.  This  k 
because  stack  emissions  of  non-Hg 
metals  in  combustion  gases  are 
controlled  by  the  PM  control  device. 
Thus,  MACT  control  (i.e.,  the  emission 
control  device)  for  PM  would  also  be 
MACT  contTQl  for  non-1^  metals. 

However,  emissions  of  non-Hg  metals 
from  HWCs  are  also  controlled  by  the 
feedrate  of  non-Hg  metals  (for  kiliis,  the 
feedrate  of  non-Hg  metals  in  hazardous 
waste)  in  addition  to  the  PM  control 
device.  Thus,  a  MACT  PM  standard 
alone  may  not  result  in  control  of  non- 
Hg  metals  to  MACT  emissions  levels 
because  emissions  of  non-Hg  metals  will 
vary  at  a  given  PM  level  as  feedrate 
varies  (i.e.,  emissions  of  non-Hg  metals 
will  be  a  greater  percentage  of  PM 
emitted  as  the  feedrate  rises). 

Some  commenters  have  argued  that 
PM  is  not  a  good  surrogate  for  non-Hg 
metals  emissions.  When  sources  (within 
a  source  category)  are  considered  in  the 
aggregate,  a  poor  correlation  between 
PM  and  non-Hg  metals  emissions 
appears  to  exist  This  is  because  sources 
have  various  feedrates  of  the  metals  and 
because  different,  types  of  PM  control 
devices  have  different  collection 


efficiencies  for  these  metals.^^. 
Nonetheless,  at  a  given  source  with  a 
given  non-Hg  meti^  feedrate,  metal 
emissions  will  correlate  with  PM 
emission  levels.  Although  the 
correlation  will  be  different  for  more 
volatile  versus  less  volatile  metals, 
emissions  of  these  metals  will  increase 
as  PM  emissions  increase. 

In  summary,  although  there  is  a 
correlation  between  PM  and  non-Hg 
metal  emissions  on  a  fecility-specific 
basis,  and  the  MACT  PM  standard  likely 
would  ensure  use  of  MACT  emission 
control  device  for  these  metals,  it  may 
not  ensure  attainment  of  MACT 
emission  levels  of  these  metals.  Given 
the  potential  for  HWCs  to  emit  high 
levels  of  some  of  these  metals,  metal- 
specific  emission  controls — ^MACT 
standards — are  warranted  either 
individually  or  in  volatility  groups. 

2.  Which  non-Hg  metals  warrant 
specific  control  by  establishing  MACT 
emission  standards?  As  an  alternative  to 
establishing  MACT  standards  for  SVM 
and  LVM  as  proposed,  we  are  re¬ 
evaluating  which  non-Hg  metals 
warrant  special  control  and  whether  to 
establish  individual  MACT  emission 
standards  for  them.  As  discussed 
above,  our  preliminary  analysis 
indicates  that  standard  may  not  be 
warranted  for  Sb.  We  are  continuing  to 
investigate  whether  any  of  the 
remaining  metals — ^As,  Be.  Cd,  Cr,  and 
Pb — ^may  not  warrant  direct  emission 
standard  but  may  warrant  only  indirect 
controls  via  the  PM  standard.  Further, 
we  are  investigating  how  the  metal 
standards  sho^d  be  structured:  (1) 
MACT  standards  for  individual  metals; 
or  (2)  MACT  standards  for  volatility 
groupings  (SVM  and  LVM)  if  we 
determine,  as  currently  contemplated, 
that  direct  standards  for  all  five 
remaining  metals  are  warranted  (i.e.,  as 
proposed). 

For  cement  kilns  and  LWAKs,  we 
examined  a  comparison  of  potentially 
allowable  emission  levels  for  non-Hg 
metals  imder  the  BIF  rule  and  actual 
allowable  (i.e.,  leveb  emitted  during 
Certificate  of  Compliance  (CoC)  testing) 
emission  levels.  (Note  that  the  actual 
allowable  levels  are  generally  much 
higher  than  normal  emission  levels 
bemuse  sources  spiked  metals  during 
CoC  testing.)  A  wide  margin  exists — 


» la  additicm.  matal  collection  eftidency  of  the 
PM  control  device  varies  at  different  metal 
feedrates. 

**See,  for  example,  comments  sulnnitted  by 
Chemical  Manufactuim  Association,  RCRA  Docket 
•  F-96-RCSP-^TFFF  comment «  RCSP-00128. 

**  Othm  metal  HAPs  (other  than  Hg  and  the  six 
toxic  metals  covered  at  proposal)  would  be 
controlled  indiractly  by  the  PM  standard  and  any 
individiwl  or  volatility  group  metal  standards.  Ihis 
is  essentially  unchanged  Iroin  the  proposaL 


generally  an  order  of  magnitude  or 
greater — between  BIF  potentially 
Viewable  emission  levels  and  (joC 
allowable  emission  levels.  This  means 
that:  (1)  Clement  kilns  and  LWAKs  are 
not  emitting  these  metals  at  levels 
posing  a  risk  using  BIF  risk  assessment 
procedures;  and  (2)  cement  kilns  and 
LWAKs  are  feeding  these  metals  at  rates 
well  below  those  that  would  be  allowed 
tmder  BIF  risk-based  limits  and,  thus, 
indirect  PM  control  imder  MACTT  may 
similarly  keep  feedrates  (and  emission 
rates)  of  these  metals  low. 

We  also  examined  data  on  the 
percentage  of  emitted  particulate  matter 
that  each  non-Hg  meUd  would  have  to 
comprise  to  pose  a  health  risk,  assuming 
BIF  risk  assessment  procedures  were 
applied.  Under  this  analysis,  Pb  and  Sb 
would  have  to  comprise  from  10-100 
percent  of  emitted  PM  to  pose  a  health 
risk.  Data  suggest  that  these  percentages 
are  not  approached  in  today’s 
operations  by  a  wide  margin. 

These  preliminary  analyses  were 
performed  assuming  BIF  risk  assessment 
procedures.  Thus,  our  evaluation  may 
not  be  representative  of  results  that  will 
be  forthcoming  shortly  using  updated, 
more  detailed  procedures  for  evaluating 
risks  imder  the  final  MACT  standards. 
For  example,  the  risk  assessment  for  this 
rule  considers  indirect  exposure  (i.e., 
ingestion  and  food-chain  uptake)  while 
BIF  procedures  consider  only  direct 
inhaiation.  On  the  other  hand,  BIF 
direct  inhalation  exposure  assessment 
procedures  are  more  conservative  (i.e., 
result  in  a  higher  estimate  of  risk)  than 
those  that  wffi  be  used  for  the  final 
MACTT  standards  because  the  Agency 
has  revised  those  procedures  in  part  to 
consider  more  realistic  exposure 
scenarios.  Nonetheless,  the  analyses 
discussed  above  are  viewed  as 
suggestive  that  regulation  of  each  and 
every  semivolatile  and  low  volatile 
met^  as  proposed  may  not  be 
warranted. 

We  could  not  perform  similar 
preliminary  analyses  for  incinerators 
because  we  do  not  have  dispersion 
coefficients  readily  available  that  would 
he  representative  of  the  short  stacks 
used  by  many  on-site  incinerators. 
However,  a  review  of  the  emissions 
database  indicates  that,  as  expected, 
some  incinerators — both  commercial 
and  on-site  incinerators — emit  much 
higher  levels  of  these  metals  than 
cement  kilns  or  LWAKs.  Nonetheless, 
we  may  find  (as  may  be  the  case  for 
cement  kilns  and  LWAKs)  that  Sb  may 
not  warrant  a  direct  metal-specific 
standard  for  incinerators  as  well,  either 
as  part  of  the  LVM  group  or  an 
individual  standard. 
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C.  Options  for  Controlling  Emissions  of 
Organic  HAPs 

Based  on  evaluation  of  the  revised 
emissions  database,  the  Agency  is 
soliciting  comment  on  options  to 
control  emissions  of  organic  HAPs  by: 

(1)  Establishing  MACT  standards  for 
carbon  monoxide  (CO)  and/or  HC 
emissions  as  surrogate  indicators  of 
good  combustion  conditions;  and  (2) 
ensuring  that  sources  achieve  99.99 
percent  destruction  and  removal 
efficiency  (DRE).>^  These  options  are 
presented  in  Part  Three: 

Implementation,  Sections  n  and  IB, 
berause  the  DRE  issue  has 
implementation  impHcations,  and  the 
CO/HC  issue  relates  to  the  DRE  issue. 

D.  Accoimting  for  Emissions  Variability 
in  EstabUshing  Emission  Standards 

At  proposal,  the  Agency  used  a 
statistical  approach  to  identify  an 
emission  level  that  MACT  floor  ccmtrol 
could  achieve  routinely  considering  that 
the  emissions  database  was  comprised 
of  “short-term"  test  data.  See  61  FR  at 
17366.  To  identify  an  appropriate 
standard,  a  computed  viuiability  factor 
considering  within-test  condition 
emissions  variabiUty  was  added  to  the 
log-mean  of  the  highest  test  condition 
averse  for  any  source  using  floor 
control.  The  log-mean  of  the  runs  for  the 
standard-setting  test  condition  is  the 
“design  lever--the  emission  level  the 
source  would  be  designed  to  meet  to 
ensure  emissions  were  less  than  the 
standard  99  percent  of  the  time, 
assuming  a  source  had  average  within- 
test  condition  emissions  variability 
(average  based  on  all  sorirces  using  floor 
control). 

We  are  concerned  that  this  computed 
variability  factm  approach  may  be 
inappropriate  in  tffis  particular 
rulemal^g.i'^  For  example,  this 
computed  variability  factor  led  to 
illogical  results  for  the  PM  standards  for 
incinerators  and  LWAKs.  In  the  case  of 
I^,  the  calculated  standard  using  the 
computed  variability  factor  is  50  percent 
higher  than  the  current  legally- 
mandated  RQIA  PM  limit  for 
incinerators.  For  LWAKs,  using  the 


’’The  Agsncy  proposed  to  establish  MACT 
standards  for  both  00  and  HC,  but  solicited 
comment  on  whether  a  standard  based  on  one 
surrogate  or  the  othw  may  be  sufiicient  See  61  FR 
at  17376. 

“The  Agency  proposed  to  retain  DRE  as  a  RCRA 
standard  because  of  concerns  that  it  would  be 
difficult  to  self-implement  under  MACT 
implementation  procedures.  See  61  FR  at  17447. 
The  Agency  is  reconsidering  this  issue  and  solicits 
comment  on  alternative  approaches  to  ensure 
conq>liance  with  the  DRE  standard,  including 
incorporating  DRE  as  a  MACT  standvd. 

See,  for  example,  proposed  rule  (61  FR  at 
17367). 


variability  factor  results  in  a  PM 
standard  of  approximately  0.04  gr/dscf 
(corresponding  to  a  design  level  of  0.022 
gr/dscf)  nearly  twice  as  high  as  any  PM 
emission  value  in  the  entire  LWAK 
database.  Further, ^ven  that  floor 
control  would  be  a  fabric  filter,  our 
engineering  evaluation  (and  the 
LWAK  database  itself)  indicates  that  a 
fabric  filter  can  readily  achieve  levels  of 
0.022  or  below,  not  the  calculated  0.04. 

These  inappropriate  and  illogical 
results  may  flow  from  either  the 
variability  factor  itself  or  the  test 
condition  average  identified  as  the 
standard-setting  test4:ondition  (to  which 
the  variability  factor  is  added).  For 
example,  the  variat»lity  factor  itself 
(whic^  considers  within-test  conditions 
emissions  variability)  could  be 
inappropriately  high  if  there  are  outlier 
runs  within  test  conditions  that  are  not 
screened  out.  Although  runs  in  many 
test  conditions  appear  to  be  outliers 
(and  analytical  tests  may  show  them  to 
be  outliers)  it  can  be  difficult  to  jiistify 
screening  them  out  unless  there  is  a 
specific  technical  explanation  (e.g., 
unique  design  or  operation  feature  or 
inadequacy)  that  can  be  identified. 
Unfortunately,  this  information  is  often 
not  available  for  many  potential  outlier 
data. 

As  noted,  identifying  the  standard¬ 
setting  test  condition  inappropriately 
could  be  a  factor.  We  have  very  limited 
information  on  the  design,  operation, 
and  maintenance  characteristics  of  the 
emission  control  devices  and 
combustors.  Accordingly,  we  have  had 
to  define  MACT  floor  control  very 
generically  (e.g.,  ESP  or  fabric  filter),  as 
discussed  below,  without  attempting  to 
specify  design,  operation,  and 
maintenance  characteristics. 

Given  these  concerns  and  the  statute’s 
direction  to  establish  the  maximum  but 
achievable  floor  standard,  we  request 
c(Mimient  on  an  alternative  approach  to 
account  for  emissions  variability.  This 
alternative  has  two  elements.  First, 
when  a  large  data  set  from  sources  using 
floor  control  exists,  the  range  of 
emission  levels  fiem  those  sources 
should  adequately  reflect  emissions 
variabiUty.  That  is,  a  standard 
estabUshed  as  the  highest  test  condition 
average  for  sources  using  floor  control 
represents  an  emission  level  that  the 
control  technology  is  capable  of 
achieving,  considering  normal 


'■  See  USEPA,  “Draft  Technical  Support 
Document  for  HWC  MACT  Standards  (NODA), 
Volume  I:  MACT  Evaluations  Based  on  Revised 
Database”,' April  1997. 

’’Or,  in  the  case  of  LWAKs,  where  the  data  sat 
is  essentially  complete  (i.e.,  where  we  have  data 
from  all  or  most  of  the  sources  in  the  source 
category). 


variability  in  combustor  operations, 
emission  control  device  operations,  and 
test  methods.  Where  these  data  show 
that  many  sources  using  floor  control 
can  achieve  well  below  the  standard, 
this  demonstrates  that  additional 
emissions  variabiUty  considerations  are 
not  warranted.  Source(s)  with  emission 
levels  close  to  the  standard  should  be 
able  to  determine  how  to  emit  at  levels 
below  the  standard  b€ised  on  the  specific 
design,  operation,  and  maintenance 
information  available  to  them, 
e^iecially  since  many  other  somces 
with  the  same  basic  equipment  are 
doing  so.^  Second,  where  only  a  small 
set  of  data  from  soiirces  using  floor 
control  e^dsts,  the  range  of  emission 
levels  from  these  somces  may  be  less 
Ukely  to  reflect  emissions  variabiUty.  In 
this  case,  ccmsideration  of  an  additional 
variabiUty  factor  (to  be  added  to  the 
highest  test  condition  average  for  a 
MACT-control  faciUty)  may  be 
appropriate. 

The  imp£u:t  of  this  alternative 
approach  has  been  examined.  We  do  not 
have  a  large  data  set  in  the  expanded 
universe  for  two  standards:  D/F 
standards  for  incinerators  equipped 
with  waste  heat  recovery  boilers  and  D/ 
F  standards  for  LWAKs.  In  each  case, 
we  have  data  from  only  three  sources, 
and  consequently  floor  control  is  based 
on  the  suite  of  controls  us«l  by  all  three 
sources.^*  If  the  data  set  were  large,  we 
would  identify  the  floor  level  as  the  test 
condition  with  the  highest  run  average. 
But,  given  the  smaU  data  set,  it  is 
reasonable  from  an  engineering  vantage 
point  to  identify  the  standard  as  the 
highest  single  run  for  the  highest  test 
condition  (when  the  unit  was  properly 
operated). 

We  (Uscnss  below  engmeering  and 
data.analysis  methods  and  the  resulting 
standards  for  each  HAP  and  source 
category  where  acomputed  variabiUty 
factor  is  not  used  to  estabUsh  emission 
standards. 


^No  patterBs  in^proces*  dMign  or  opsratfon  ip 
the  infoimation  we  liave  explain  why  some  sources 
thought  to  be  using  Boor  control  had  significantly 
higher  emissions  than  other  sources  thought  to  be 
using  floor  control.  Where  floor  control  is  based  on 
an  emission  control  device,  these  high  emitters  are 
likely  not  in  fact  using  floor  controls — considering 
the  suite  of  design,  operation,  and  maintenance 
foctors  that  affect  perfcnmance  of  the  control 
equipment  but  on  which  the  Agency  has  no  data. 
Where  floor  control  is  based  on  finite  control  such 
as  combustion  gas  temperature  or  feedrate  control, 
the  high  emittm  may  be  experiencing  emissions 
during  the  compliance  test  on  the  hi^  end  of  the 
range  of  emissions  variability. 

When  data  are  available  from  fewer  than  30 
sources,  MACT  fkxir  is  defined  as  the  median 
emission  limkation  achieved  by  the  best  five 
performing  sonrces.  Thus,  the  Iwst  performing  three 
sources  (representing  the  median  (and  better 
performers))  define  MACT  in  this  case. 
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Finally,  we  are  using  an  engineering 
evaluation  to  identify  a  design  level  for 
each  standard  for  purposes  of  estimating 
economic  impacts  and,  for  RCRA 
purposes,  the  risk  associated  with  the 
design  level  for  a  given  MACT  standard. 
The  design  level  is  the  emission  level  to 
which  the  control  equipment  must  be 
designed  to  ensure  compliance  with  the 
standard.  For  the  RCRA  risk  analysis  of 
the  final  MACT  standards,  we  will 
analyze  risks  under  the  more  realistic 
assiunption  that  a  source  is  emitting  at 
the  design  level  on  average,  rather  than 
right  at  therstandard  all  of  the  time. 

Based  on  discussions  with  several  air 
pollution  control  device  vendors  and 
facility  operators,  a  design  level  of  70 
percent  of  the  standard  is  deemed 
appropriate  because  it  is  within  the 
range  of  reasonable  values  that  may  be 
encoimtered — 50  percent  to  90  percent 
To  the  extent  that  industry  engineering 
experience  suggest  that  a  different 
design  level  assumption  would  be  more 
fypical  and  reasonable,  we  invite 
commenters  to  provide  that  information. 


We  also  considered  whether  the 
design  level  as  a  percentage  of  the 
standard  (i.e.,  design  factor)  should  vary 
depending  on  whether  the  control  is 
finite  (e.g.,  temperature  control  or 
feedrate  control)  versus  an  emission 
control  device  that  is  eifiected  by  various 
parameters,  or  the  type  of  emission 
control  device  (e.g.,  metals  controlled  by 
feedrate  and  an  ESP  or  fabric  filter). 
However,  we  do  not  have  enough 
information  to  establish  such  tailored 
and  case-specific  design  factors.  If 
commenters  supply  sufficient 
information,  we  will  consider  using  this 
approach. 

As  noted,  we  will  use  the  design 
factor  to  estimate  costs  of  retrofitting  for 
all  sources  with  emissions  exceeding 
the  standard.  For  these  sovurces,  we  will 
estimate  the  costs  of  upgrading  emission 
control  equipment  to  meet  the  design 
level.  For  sources  using  floor  control 
(i.e.,  sources  in  the  expanded  universe) 
that  have  emissions  greater  than  the 
design  level,  however,  we  will  not 
attribute  retrofit  costs  for  compliance. 
Given  that  these  sources  are  using  floor 


control  and  that,  as  discussed  above,  the 
large  data  set  of  sources  using  floor 
control  and  meeting  the  floor  standard  * 
amply  accounts  for  emissions 
variability,  we  will  presiune  that  these 
relatively  high  emissions  for  such  floor- 
controlled  sources  represent  the  high 
end  of  the  range  of  emissions  variability. 
In  other  word^  when  these  sources 
retest  emissions  under  the  same 
conditions,  their  emissions  should  meet 
the  standard. 

E.  Re-Evaluation  of  Proposed  MACT 
Standards  for  Incinerators 

We  discuss  in  this  section  the  basis 
for  the  revised  standards  for  incinerators 
that  result  from  applying  engineering 
and  data  analysis  to  the  revised 
emissions  database.  We  also  discuss 
refinements  to  analytical  approaches 
used  in  the  proposid  for  identifying 
floor  controls  and  levels.22  A 
comparison  of  the  originally  proposed 
and  potentially  revised  standards  for 
existing  and  new  sources  is  presented  in 
the  table  below: 


Table  fI.E.— Revised  Standards  for  Existing  and  New  Incinerators  ^ 


HAP  or  HAP  surrogate 

Existing  sources 

New  sources 

Proposed 

standard 

Revised 

starxtard 

Proposed 

standard 

Revised 

standard 

D/F  (ng  TEQ/dscm)  . . . 

0.20 

0.20 

0.20 

0.20 

Hg  (|ig/dscm) . . . . . 

50 

40 

50 

40 

PM  (gr/dscf)  . . . . . 

0.030 

0.015 

0.030 

0.015 

HCI/C12  (ppmv)  . . . 

280 

75 

67 

75 

CO  (ppmv)  . . . 

100 

100 

100 

100 

HC  (ppmv)  . . . 

12 

10 

12 

10 

SVM  (pg/dscm) . 

270 

100 

62 

100 

LVM  (pg/dscm)  . . . . . 

210 

55 

60 

55 

^  Ail  emission  levels  are  corrected  to  7%  O2. 


1.  Subcategorization  considerations. 
Since  propo^,  the  Agency  has  refined 
potential  options  for  subdividing  the 
incinerator  source  category  to  determine 
if  subdivided  standards  would  be 
appropriate:  (1)  Small  versus  large 
soiirces;  (2)  commercial  versus  on-site 
sources;  and  (3)  small  on-site  sources 
versus  large  on-site  and  commercial 
sources.  In  large  part,  commenters 
believed  that  small,  on-site  incinerators 
should  have  less  stringent  standards  to 
reduce  costs  of  compliance.  However, 
given  that  our  analysis  shows  that  the 
revised  standards  for  the  small  on-site 


sources  would  either  remain  the  same  or 
be  more  stringent  under  these  options, 
we  continue  to  believe  that  sub^viding 
would  be  inappropriate.^'* 

We  also  received  comments  from  the 
US  Department  of  Energy  (DOE) 
suggesting  that  DOE’s  mixed  waste 
incinerators  had  several  imique  features 
(discussed  below)  that  would  warrant 
subcategorization.  We  are 
investigating  whether  DOE’s 
incinerators  pose  unique 
implementation  and  compliance 
problems  and  therefore  are  considering 
several  options  for  the  final  rule:  (1)  no 


subcategorization;  (2)  subcategorization 
for  mix^  waste  incinerators;  and  (3) 
deferral  of  MACT  regulation  for  mixed 
waste  incinerators  (with  RCRA  rules 
continuing  to  apply). 

Under  the  No  Siibcategorization 
Option,  we  would  find  t^t  the  MACT 
controls  and  emission  standards 
applicable  to  other  incinerators  are 
appropriate  for  DOE’s  mixed  waste 
incinerators.  Under  this  option  we 
could  still  define  special  compliance 
requirements  that  accoimt  for  any 
unique  features  of  mixed  waste 
incinerators. 


^  Additional  details  of  the  engineering  and  data 
analysis  evaluations  perfonned  on  the  revised 
emissions  database  can  be  found  in  the  Agency’s 
background  docrunent:  USEPA,  “Draft  Technical 
Support  Document  for  HWC  MACT  Standards 
(NODA),  Volume  I:  MACT  Evaluations  Based  on 
Revised  Database”,  April  1997. 

23  An  analysis  of  gas  flowrates  in  actual  cubic  feet 
per  minute  (ACFM)  indicated  that  a  maximum 


flowrate  of  20,000  achn  would  be  within  the  range 
of  values  that  could  be  selected  to  designate  small 
versus  medium  incinerators.  We  performed  a 
similar  analysis  at  proposal  and  selected  a  flowrate 
of  23,127  to  designate  small  incinerators.  See  61  FR 
at  17372. 

The  Agency  requested  at  proposal  comments 
on  other  means  of  reducing  costs  to  small,  on-site 
incinerators  (e.g.,  waiving  requirements  for  CEMS). 


We  will  consider  all  submitted  comments  on 
options  to  reduce  costs  on  these  units  in  the  final 
rule. 

Mixture  of  low  level  radioactive  waste  and 
hazardous  waste. 

2*  See  summary  of  DOE/EPA  meeting  at  RCRA 
Docket  #  F-96-41CSP-FFFFF  item  •  S00270. 


24220 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Proposed  Rules 


Under  the  Subcategorization  Option, 
we  would  find  that  bikiause  of  unique 
*  design  or  operating  features,  the  MACT 
controls  or  emission  standards 
identified  for  other  incinerators  are  not 
appropriate  for  mixed  waste 
incinerators.  MACT  standards  unique  to 
these  incinerators  would  be  developed, 
and  special  compliance  requirements 
coiild  be  defined. 

Under  the  Deferral  Option,  we  would 
determine  that  we  do  not  have  the 
resources  to  make  an  appropriate  MACT 
determination  on  mixed  waste 
incinerators  in  time  to  meet  the 
schedule  for  the  HWC  rulemaking  (i.e., 
the  Phase  I  rule  establishing  MACT 
standards  for  incinerators,  cement  kilns, 
and  LWAKs).  Regulation  of  mixed  waste 
incinerators  would  be  deferred  to  the 
Phase  n  rule  where  the  Agency  will 
establish  MACT  standards  for  hazardous 
waste  burning  boilers,  halogen  acid 
furnaces,  and  sulfur  recovery  furnaces. 
The  RCRA  rules  which  now  apply 
would  continue  to  do  so. 

DOE  suggests  that  its  mixed  waste 
incinerators  have  several  unique 
featiues  that  would  require 
subcategorization  and  special 
compliance  standards: 

•  Each  of  DOE’S  four  conventional 
incinerators  meet  the  Agency’s 
definition  of  small  incinerators  (i.e., 
<20,000  acfin  gas  flow  rate),  and  one  is 
batch-operated  only  once  or  twice  a  year 
with  a  gas  flow  rate  of  3,000  acfin. 

•  Several  mixed  waste  thermal 
treatment  units  meeting  the  Agency’s 
definition  of  an  incinerator  are  small 
vitrification  devices  designed  to  process 
metal  bearing  wastes  and  feed  wastes 
with  extremely  low  organic  content. 

•  Given  that  most  of  the  mixed  waste 
incinerators  are  very  small  units,  a 
mass-based  emission  limit  would  be 
more  appropriate  than  a  concentration- 
based  emission  limit. 

•  Approximately  95  percent  of  the 
mixed  waste  that  is  incinerated  is 
“legacy  waste’’  generated  during 
production  of  nuclear  weapons  fix>m 
1943  until  1989  and  may  contain  high 
levels  of  mercmy  that  cannot  be 
lowered  by  source  reduction. 

•  Control  of  mercury  emissions  using 
activated  carbon  injection  (AQ)  would 
be  problematic  because  the  spent  carbon 
would  be  a  mixed  waste,  and  if  it 
contained  more  than  260  ppm  of 
mercury,  mercury  retorting  would  be 
required  imder  the  Agency’s  land 
disposal  restrictions  even  though  there 
are  no  retorters  in  the  coimtry  that 
manage  mixed  waste  (and  so  a  variance 
would  have  to  be  obtained  under 
§268.44). 

•  Given  that  GEMS  are  not  yet 
demonstrated  for  multi-metals  (and  a 


GEMS  requirement  for  mercury  alone  is 
also  problematic  for  the  final  Phase  I 
rule),  compliance  with  MACT  metal 
emission  limits  would  be  based  on 
feedrate  limits  for  metals  in  feedstreams, 
a  potentially  unworkable  approach  for 
mixed  waste  since  sampling  and 
analysis  of  radioactive  feedstreams 
raises  serious  hiunan  health  concerns. 

•  DOE  has  negotiated  plans  and 
agreements  with  States  under  Site 
Cleanup  Agreements  mandated  by 
RCRA  section  3021(b)  and  CERCLA 
section  120(e),  and  such  plans  and 
agreements  would  probably  require 
renegotiation  (and  delay)  to  comply 
with  the  proposed  MACT  standards. 

The  Agency  is  continuing  to 
investigate  these  issues  and  will  make  a 
determination  regarding  the  appropriate 
regulatory  option  in  the  final  rule. 

2.  Dioxins  and  Furans  (D/F)  a.  MACT 
floor  for  existing  soiirces.  We  proposed 
a  MACT  floor  standard  of  “0.20  ng  TEQ/ 
dscm  or  gas  temperature  at  the  PM 
control  device  ^00®F’’  based  on  floor 
control  of  temperature  at  the  PM  control 
device.  During  subsequent  amdysis  of 
the  revised  database,  we  noticed  again 
that  incinerators  equipped  with  waste 
heat  boilers  have  significantly  higher  D/ 
F  emissions  than  other  incinerators. 

This  is  likely  because  the  heat  recovery 
boiler  precludes  rapid  temperature 
quench  of  combustion  gases  to  a 
temperature  of  ^OO^F  (usually  with  a 
wet  scrubber),  which  would  be  floor 
control  for  non-w€iste  heat  boilers.  Floor 
control  foi;  waste  heat  boilers  would  be 
rapid  quench  of  combustion  gases  at  the 
exit  of  the  boiler  to  a  temperatiure  of 
^OO^F. 

Based  on  the  revised  databcise,  the 
floor  standard  for  waste  heat  boilers 
would  be  “0.20,  or  12  ng  TEQ/dscm  and 
a  temperatiue  of  ^00®F  at  the  PM 
control  device.”  Given  that  the  waste 
heat  boiler  exptmded  universe  (i.e.,  the 
entire  database)  is  comprised  of  only 
three  sources,  the  highest  single  run  for 
the  test  condition  with  the  highest  run 
average  is  a  reasonable  floor  level.  (Note 
that  if  this  were  a  large  data  set,  we 
would  define  the  floor  level  simply  as 
the  highest  test  condition  average.)  This 
floor  level  is  50  percent  higher  &an  the 
highest  test  condition  average,  and  thus 
appears  to  be  a  level  that  waste  heat 
boilers  should  be  able  to  meet  routinely 
using  floor  control. 

The  floor  standard  for  non-waste  heat 
boilers  would  be  “0.20,  or  0.40  ng  TEQ/ 
dscm  and  a  temperature  of  ^OO^F  at  the 
PM  control  device.”  This  standard  is 
based  on  arraying  emission  levels  for 
sources  using  floor  control  and 
screening  out  four  test  conditions  with 
anomalously  high  emissions.  Three  of 
these  test  conditions  were  from  sources 


for  which  we  had  other  test  conditions 
with  emissions  averages  well  below  0.40 
ngTEQ. 

We  did  not  originally  propose 
separate  standards  for  waste  heat  boilers 
because  the  floor  standard  at  proposfd 
was  “0.20  ng  TEQ/dscm  or  temperatiure 
at  the  PM  control  device  of  <400®F.” 
Waste  heat  boilers  could  meet  that 
standard,  and  moreover,  we  proposed  a 
BTF  standard  of  0.20  ng  TEQ/dscm  for 
all  incinerators  (a  preference  we  do  not 
depart  from  in  today’s  notice).  Today, 
however,  we  are  presenting  the  option 
of  stating  the  standard  in  the  form  of  a 
TEQ  level  combined  with  a  maximum 
temperature  at  the  PM  control  device. 
This  form  of  the  standard  is  consistent 
with  the  revised  data,  and  would  result 
in  somewhat  lower  emissions.  This  is 
because,  without  the  TEQ  limit,  some 
sources  could  exceed  that  TEQ  level  at 
the  specified  temperature. 

b.  BTF  considerations  for  existing 
sources.  Incinerators  can  be  equipped 
with  ACI  at  temperatures  ^00  “F  to 
achieve  D/F  levels  below  0.20  ng  TEQ/ 
dscm.  Given  the  limited  application  of 
the  technology  to  control  D/F  emissions 
fiem  hazardous  waste  incinerators  and 
given  that  control  efficiency  is  likely  to 
decrease  at  D/F  emission  levels  below 
0.20,  a  BTF  standard  of  0.20  ng  TEQ/ 
dscm  would  continue  to  be  appropriate. 
See  proposal  for  extended  discussion, 

61  FR  at  17382. 

Another  option  arising  from  the 
refinement  of  our  origin^  analysis  is  to 
establish  a  BTF  standard  for  waste  heat 
boilers  at  “0.20,  or  0.40  ng  TEQ/dscm 
and  a  temperature  of  ^00  ®F  at  the  PM 
control  device”,  and  to  remain  at  the 
floor  standard  for  non- waste  heat 
boilers.  These  standards  would  ensure 
that  most,  but  not  all,  sources  would 
have  emissions  ^.20  ng  TEQ/dscm. 
Given  that  only  a  few  sources  would 
need  to  take  additional  measures  to  get 
their  emissions  below  0.20,  however,  it 
would  be  appropriate  to  establish  a  0.20 
BTF  standard,  assuming  this  level 
remains  appropriate  after  considering 
statutory  factors  for  establishing 
standards  more  stringent  than  ^e  floor. 

c.  MACT  floor  for  new  sources.  At 
proposal,  we  identified  the  same  floor 
control  for  new  sources  as  for  existing 
sources:  wet  scrubbing  and  ^00  **F  at 
the  PM  device.  This  is  because  the 
sources  with  the  lowest  emissions  used 
this  control.  In  re-evaluating  the 
database  for  this  NODA,  however,  an 
engineering  evaluation  may  be  more 
appropriate  to  identify  ACI  as  floor 
control  because  one  source  (i.e.,  the 
single  best  controlled  source)  uses  it. 
Even  though  most  sources  using  rapid 
quench  by  wet  scrubbing  can  achieve  D/ 
F  levels  less  than  0.20  TEQ  some 
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sources  using  wet  scrubbing  have  higher 
D/F  levels.  ACI  operated  at  400  °F  or 
lower  can  universally  achieve  D/F  levels 
of  0.20  ng  TEQ/dscm  or  less  and  is  thus 
the  better  performing  technology.  (Note 
that  waste  heat  boilers  cannot  use  rapid 
quench  of  combustion  gases  but  can  use 
AQ.) 

Although  the  soiuce  equipped  with 
ACI  (Waste  Technologies  Industries)  is 
achieving  D/F  levels  of  0.07  ng  TEQ/ 
dscm,  we  believe  that  it  is  appropriate 
to  conclude  that  AQ  can  routinely 
achieve  a  standard  of  0.20  ng  TEQ/dscm 
given  the  limited  application  to  date  of 
the  technology  for  hazardous  waste 
incinerators  and  the  uncertainties  about 
how  much  AO  control  efficiency  is 
reduced  at  extremely  low  D/F  emission 
concentrations.  However,  we 
specifically  invite  comment  on  the 
potential  levels  that  can  be  reached  with 
AO,  and  on  industry-wide  achievability 
of  0.07  ng  TEQ/dscm  as  the  floor  for 
new  sources. 

d.  BTF  considerations  for  new 
sources.  At  proposal,  BTF  for  new 
sources  was  based  on  performance  of 
AO  given  that  floor  control  was  based 
on  performance  of  rapid  quench.  Under 
today’s  analysis,  MACT  floor  for  new 
sources  would  be  based  on  AO. 
Although  carbon  beds  would  be  able  to 
achieve  lower  emissions,  they  are  not 
thought  to  be  cost-eSective  (particularly 
if  the  floor  for  new  sources  was  well 
below  0.20  ng  TEQ/dscm),  and  a  BTF 
standard  would  likely  not  be 
appropriate. 

3.  Mercury  (Hg).  a.  MACT  floor  for 
existing  sources.  At  proposal,  the 
Agency  identified  floor  control  as  either 
(1)  feedrate  control  of  Hg  at  an 
maximum  theoretical  emission 
concentration  (MTEC)  not  to  exceed  19 
pg/dscm,  or  (2)  wet  scrubbing  with 
feedrate  control  of  Hg  at  an  MTEC  not 
to  exceed  51  pg/dscm.  We  proposed  a 
floor  standard  of  130  pg/dscm. 

Mercury  emissions  from  incinerators 
are  currently  controlled  by  limiting  the 
feedrate  of  Hg  combined  with  some 
removal  by  air  pollution  control  systems 
(APCS).  There  are  two  AP*CS  tech^ques 
ctirrently  used  by  hazardous  waste 
incinerators  (HWIs)  to  control  Hg:  wet 
scrubbers  and  ACI.  Although  primarily 
intended  for  acid  gas  control,  nearly  all 
incinerators  employ  wet  scrubbers  that 
captmre  the  soluble  forms  of  Hg  species 
(e.g.,  mercury  salts).  ACI  is  us^  by  one 
incinerator  for  control  of  Hg  (and  D/Fs). 
The  Agency  also  has  data  from  one 
additional  facility  vising  AQ;  however, 
these  data  were  generated  during  a 
demonstration  testing  program. 

Review  of  the  updated  Hg  data  in  the 
revised  database  shows  that  feedrates 
vary  substantially.  Generally  the  higher 


feedrates  are  the  result  of  Hg  spiking. 

We  re-evaluated  the  revised  database  for 
today’s  notice  using  a  data  analysis 
method  similar  to  ti^t  used  at  proposal 
to  determine  floor  levels:  (1)  Rank  Hg 
emissions  from  lowest  to  highest;  (2) 
define  as  floor  control  the  air  pollution 
control  device  (APCD)  and  associated 
highest  Hg  MT^  for  the  6  percent  of 
sources  with  the  lowest  emissions;  and 
(3)  define  as  the  floor  standard  the 
highest  test  condition  average  emissions 
of  any  test  condition  operate  at  or 
below  the  Floor  MTEC.  Using  the 
revised  database,  MACT  control  would 
be  defined  as  wet  scrubbing  with  a 
MTEC  of  50  pg/dscm,  and  the  revised 
floor  standard  would  be  40  pg/dscm. 
Nearly  60  percent  of  HWIs  for  which  we 
have  data  are  achieving  this  level. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  originally 
considered  flue  gas  temperature 
reduction  to  400  "F  or  less  followed  by 
AQ  as  the  BTF  option  for  improved  Hg 
control.  As  discussed  at  proposal,  EPA 
believes  that  AQ  incinerator 
applications  can  achieve  Hg  emission 
reductions  greater  than  90  percent.  In 
the  Notice  of  Proposed  Rulemaking 
(NPRM),  the  Agency  proposed  a  BTF 
standard  of  50  pg/discm. 

As  mentioned  above  for  existing 
sources,  the  Agency  has  in  its  database 
Hg  data  from  one  facility  (with  two  test 
conditions)  currently  employing  AQ  as 
a  permanent  application.  Both  test 
conditions  achieved  Hg  removal 
efficiencies  between  97  and  98  percent 
at  varying  Hg  feedrates.  The  Agency  also 
has  data  from  a  second  facility 
generated  during  a  demonstration  test 
that  show  about  a  98  percent 
effectiveness  at  capturing  Hg  though  at 
one  of  the  highest  feedrates  in  the 
database.  These  data,  in  addition  to  AQ 
applications  on  full-scale  municipal 
waste  combustors  and  medical  waste 
incinerators,^  support  the  Agency’s 
assumption  that  AQ  systems  can 
readily  achieve  capture  efficiencies  of 
90  percent  or  more  on  incinerators. 

In  light  of  the  revised  database,  EPA 
can  initially  identify  4  pg/dscm  as  the 
potential  BTF  standard  based  on  AQ 
and  flue  gas  temperature  reduction  to 
400  "F  or  less.  This  is  based  on  a  source 
achieving  the  floor  level  of  40  pg/dscm 
and  then  applying  AQ  with  a  90 
percent  removal  efficiency.  However,  a 
BTF  level  of  4  jig/dscm  will  likely  raise 
significant  cost-effectiveness 
considerations.  Given  that  the  floor 
level  discussed  today  would  be 

Z7USEPA,  Section  5  of  “Draft  Technical  Support 
Document  For  HWC  MACT  Standards,  Volume  ID: 
Sdection  of  Proposed  MACT  Standards  and 
Tetdmologies,*’  February  1996. 


substantially  lower  than  the  proposed 
floor,  a  BTF  standard  of  4  pg/dscm 
would  be  less  cost-effective  than  the' 

BTF  levels  of  30  pg/dscm  and  5  pg/dscm 
analyzed  at  proposal. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  floor  control  for  new 
sources  was  similar  as  for  existing 
sources:  wet  scrubbing  with  feedrate 
control  of  Hg  at  an  MTEC  not  to  exceed 
51  pg/dscm.  We  proposed  a  floor 
standard  of  115  ^dscm. 

As  discussed  for  existing  sources, 
both  wet  scrubbing  and  AQ  are  used  for 
Hg  control.  The  single  best  performing 
source  for  Hg  control  in  our  database, 
measured  by  lowest  emissions,  is  a  wet 
scrubber  with  Hg  feedrate,  expressed  as 
a  MTEC,  of  50  p^dscm.  Since  MACT  for 
new  HWIs  is  identical  to  MACT  for 
existing  sources,  analysis  of  emissions 
using  ffiese  or  better  controls  would 
result  in  a  floor  level  for  new  HWIs  of 
40  pg/dscm. 

The  Agency  also  considered  a  MACT 
floor  basi^  on  AQ,  a  technology  more 
effective  at  Hg  control  than  typical  wet 
scrubbing  applications.  The  three  test 
conditions  in  the  database  indicate  that 
AQ  was  effective  in  removing  over  97 
percent  of  However,  the  Hg  feedrate 
during  the  single  best  AQ  test  condition 
was  higher  thw  the  feedrate  associated 
with  the  single  best  performing  wet 
scrubber.  In  feet,  Hg  feedrates  during  the 
AQ  test  conditions  ranged  from  5  to  300 
times  greater  than  the  wet  scrubber 
MTEC  level.  To  determine  an  emissions 
level  that  AQ  coiild  routinely  achieve, 
we  applied  a  capture  efficiency  of  90 
percent  to  a  Hg  MTEC  of  500  pg/dsem, 
a  typical  feedrate  identified  by  a  MTEC 
breakpoint  analysis.  Thus,  using  the 
revis^  database,  the  floor  level  for  the 
AQ  evaluation  would  be  50  pg/dsem 
which  is  slightly  higher  than  the  wet 
scrubber  floor  analysis.  The  floor  for 
new  sources  based  on  the  wet  scrubber 
evaluation  appears  to  be  more 
appropriate  because  the  floor  level  for 
new  sources  should  be  at  least  as 
stringent  as  for  existing  sources. 

d.  BTF  considerations  for  new 
sources.  At  proposal,  BTF  for  new 
sources  was  based  on  AQ.  Similar  to 
existing  sources,  the  Agency  re¬ 
considered  the  use  of  AQ  as  the  BTF 
technology.  We  identified  a  level  of  4 
pg/dsem  as  a  potential  BTF  standard  for 
new  sources  based  on  AQ  and  flue  gas 
temperature  reduction  to  400  *’F  or  less. 
As  discussed  for  existing  sources,  this 
BTF  level  based  on  AQ  will  likely  raise 
significant  cost-effectiveness 
considerations. 

4.  Particulate  Matter  (PM),  a.  MACT 
floor  for  existing  sources.  At  proposal, 
EPA  defined  floor  control  based  on 
either  (1)  a  febric  filter  with  an  air-to- 
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cloth  ratio  of  10  achn/ft^,  or  (2)  a  venturi 
scrubber  used  with  an  ionizing  wet 
scnibber  (IWS).  The  resulting  floor 
level,  which  included  a  statistically- 
derived  variability  factor,  was  0.107  gr/ 
dscf.  Since  this  level  is  higher  than  the 
ciirrent  federal  standard  of  0.08  gr/dscf, 
the  Agency  identified  the  floor  level  as 
0.08  n/dscf. 

To^y,  in  light  of  the  revised 
database,  EPA  is  taking  comment  on  two 
refined  engineering  and  data  analysis 
methods  to  identify  the  PM  MACT  floor 
for  HWIs.  The  evaluation  technique  and 
results  from  both  analyses  are  presented 
below. 

For  the  first  (and  possibly  EPA’s 
preferred)  data  method,  EPA  would  use 
the  following  steps  to  identify  the  PM 
floor  level:  (1)  Identify  all  PM  control 
equipment  currently  in  use  within  the 
HWI  source  category,  regardless  of 
measured  performance;  (2)  identify  as 
MACT  control  those  PM  APCD 
applications  iised  by  at  least  6  percent 
of  sources  that  could  be  expected  to 
routinely  and  consistently  achieve 
superior  PM  performance  relative  to  all 
control  strategies  considered;  and  (3) 
identify  an  emissions  level  that  well- 
designed,  operated  and  maintained 
MACT  controls  can  readily  achieve 
based  on  generally-accepted  technical 
and  engineering  information. 

Using  this  approach,  MACT  controls 
wotild  be  fabric  filter,  IWS,  and  ESP. 
Based  on  the  revised  database,  EPA’s 
evaluation  of  the  MACT  floor 
performance  level  readily  achievable  by 
a  well  designed,  operated  and 
maintained  MACT  control  device  (fabric 
filter,  IWS,  ESP)  is  0.015  gr/dscf.  Note 
that  even  though  the  PM  MACT  floor  is 
based  on  &bric  filter,  IWS  and  ESP 
APCDs,  a  source  is  not  required  to 
employ  MACT  floor  control  but  rather 
only  achieve  the  standard. 

Approximately  75  percent  of  sources 
employing  MACT  (measured  by 
available  test  condition  data)  currently 
are  achieving  0.015  gr/dscf.  An 
evaluation  of  the  remaining  PM  data 
exceeding  0.015  gr/dscf  from  sources 
ostensibly  employing  MACT  indicate 
that  20  to  40  percent  of  these  data  may 
be  inappropriate  for  inclusion  (e.g.,  an 
incinerator  with  multiple  test 
conditions  well  below  and  a  few  above 
0.015  gr/dscf).  Generally,  over  50 
percent  of  HWIs,  regardless  of  the  PM 
control  cmrently  employed,  are 
currently  achieving  a  0.015  gr/dscf 
level. 

The  second  refined  data  evaluation 
method  EPA  is  considering  for  PM  Floor 
analysis  is  similar  to  the  standard¬ 
setting  process  applied  at  proposal.  This 
evaluation  is  a  four-step  process;  (1) 
Rank  all  PM  emissions  data  and  identify 


the  MACT  floor  controls  used  by  the 
best  performing  6  percent  of  sources;  (2) 
develop  the  expanded  imiverse  to 
include  all  sources  employing  MACT 
control,  without  further  characterizing 
MACT  control  (e.g.,  air-to-cloth  ratio  of 
the  fabric  filter,  specific  collection  area 
for  an  ESP)  as  done  in  the  proposal 
because  of  the  absence  of  reliable 
detailed  design,  operating,  and 
maintenance  information  in  the 
database;  (3)  for  each  PM  test  condition, 
evaluate  the  corresponding  SVM  system 
removal  efficiency  (SRE)  and  screen  out 
soiuces  that  have  relatively  poor  SREs 
(i.e.,  outliers  above  a  breakpoint  in  the 
data  array),  whiqh  are  indicators  of  poor 
design,  operation,  and  maintenance 
characteristics  of  the  MACT  controls  at 
the  source;  and  (4)  identify  the  MACT 
floor  equal  to  the.  highest  test  condition 
average  of  all  test  conditions  in  the  PM 
expanded  universe. 

Using  this  alternative  evaluation 
approach  as  applied  to  the  revised 
database,  MACT  would  be  based  on  any 
of  the  following  PM  controls:  (1)  Fabric 
filter,  (2)  IWS,  (3)  ESP,  or  (4)  venturi 
scrubber  buining  liquid  low  ash  wastes. 
The  resultant  MACT  floor  would  be 
0.029  gr/dscf.  Over  70  percent  of  HWIs, 
regardless  of  the  PM  control  eqmpment 
employed,  are  currently  achieving  this 
level.  A  potential  drawback  of  using  this 
second  alternative  evaluation  technique 
is  that  nearly  75  percent  of  the  available 
incinerator  PM  data  do  not  have 
corresponding  SVM  data  such  that  a 
SRE  could  be  calculated.  This  impacts 
our  ability  to  identify  and  screen  out 
poorer  performing  MACT  APCDs  frnm 
the  expanded  universe,  a  critical  step  in 
evaluating  an  appropriate  performance 
level  achievable  by  MACT  control.  As  a 
result,  this  evaluation  technique  may 
not  be  appropriately  identifying  a  PM 
floor  level  representative  of  MACT.  For 
these  reasons,  the  first  data  method 
evaluation  appears  to  be  more  reliable 
and  sound  for  the  Agency’s  revised 
database.  The  Agency  requests 
comments  on  the  both  data  analysis 
methods  presented. 

In  the  I^RM,  the  Agency  proposed 
that  sources  maintain  continuous 
compliance  with  the  PM  standard 
through  the  use  of  a  PM  GEMS.  A 
decision  whether  to  require  incinerators 
to  install  a  PM  CEMS  v^l  be  made  at 
the  completion  of  an  on-going 
demonstration  testing  program  to 
determine  if  at  least  one  PM  GEMS  can 
meet  the  proposed  performance 
specifications.  Since  the  floor  standmds 
discussed  above  were  based  on  manual 
test  method  data,  the  Agency  will  re¬ 
evaluate  at  the  completion  of  the  GEMS 
testing  program  whether  these  PM  floor 
standards  would  be  appropriate  in  the 


event  that  the  final  rulemaking  requires 
continuous  compliance  with  a  PM 
GEMS.  The  Agency  will  notice  the 
results  and  conclusions  of  the 
demonstration  test  program  in  the 
docket  for  the  HWG  rule. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
proposed  a  BTF  level  of  0.030  gr/dscf 
and  solicited  comment  on  em  alternative 
BTF  level  of  0.015  gr/dscf  based  on 
improved  PM  control. 

Based  on  the  revised  database,  we  can 
evaluate  a  reduced  PM  emissions  level 
lower  than  0.015  gr/dscf  as  the  BTF 
standard  (in  conjunction  with 
corresponding  BTF  reductions  in  SVMs 
and  LVMs)  for  existing  HWIs.  This 
would  require  an  improved  PM 
collection  technology  such  as  the  use  of 
more  expensive  bag  material  for  fabric 
filters  or  increased  plate  area  or  power 
input  to  an  ESP.  Given  that  the 
alternative  floor  level  analyses 
presented  today  would  be  substantially 
lower  than  the  proposed  floor  and  BTF 
levels,  significant  cost-effectiveness 
considerations  come  into  play  and 
suggest  that  a  BTF  standard  may  not 
ultimately  prove  to  be  appropriate. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control  as  a  fabric  filter  with  an  air-to- 
cloth  ratio  of  less  than  3.8  acfin/ft^.  The 
proposed  floor  level  was  0.039  gr/dscf. 

Based  upon  our  evaluation  of  the 
revised  database,  the  floor  control  and 
emission  level  discussed  above  for 
existing  somces  would  also  appear  to  be 
appropriate  for  new  sources.  If  this 
eventuates,  then  MACT  floor  control 
would  be  a  well-designed  and  properly 
operated  PM  control  device  (e.g.,  fabric 
filter,  IWS,  or  ESP),  and  the  MACT  floor 
for  new  HWIs  would  be  around  0.015 
gr/dscf. 

d.  BTF  considerations  for  new 
sources.  At  proposal,  EPA  proposed  the 
same  BTF  standard  of  0.030  gr/dscf 
(based  on  improved  PM  control)  as  that 
proposed  for  existing  sources. 

Today,  given  the  cost-effectiveness 
considerations  discussed  above  for 
existing  sources,  the  Agency  is  inclined 
to  think  that  a  B'TF  standard  beyond  a 
PM  floor  level  of  0.015  gr/dscf  (and 
corresponding  BTF  reductions  for  SVMs 
and  LVMs)  would  not  ultimately  prgve 
to  be  acceptable. 

5.  Semivolatile  metals  (SVM) 
(cadmium  and  lead)  a.  MACT  floor  for 
existing  soiurces.  At  proposal,  EPA 
defined  floor  control  as  either  (1)  a 
venturi  scrubber  with  a  MTEG  not  to 
exceed  170  pg/dscm,  (2)  a  combination 
of  an  ESP  and  wet  scrubber  with  a 
MTEG  not  to  exceed  5,800  pg/dscm,  or 
(3)  a  combination  of  venturi  scrubber 
and  IWS  with  a  MTEG  less  than  49,000 
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(ig/dscm.  The  proposed  floor  level  was 
270  pg/dscm. 

HWIs  use  a  combination  of  good  PM 
control  and  limiting  hazardous  waste 
feedrates  to  control  SVM  emissions. 
SVMs,  which  typically  vaporize  at 
combustion  chamber  temperatures  and 
recondense  onto  small-size  particulates 
in  the  APCD,  are  controlled  most 
efficiently  by  technologies  that  are 
effective  at  capturing  fine  PM.  EPA’s 
revised  database  shows  that  SVM 
emissions  vary  substantially  from  2  to 
nearly  30,000  |ig/dscm. 

The  re^ed  data  analysis  method 
used  by  EPA  to  evaluate  and  identify  a 
MACT  floor  would  be  based  directly  on 
the  results  from  the  PM  floor  analyses 
discussed  above.  As  mentioned  there,  a 
floor  of  0.015  gr/dscf  would  appear  to 
represent  the  MACT  floor  for  HWIs 
based  on  good  PM  controL  Since  SVMs 
are  controlled,  in  part,  by  a  well- 
designed  and  operated  PM  control 
devices,  it  follows  that  sources 
achieving  this  PM  performance  level  at 
typical  SVM  feedrates  shoiild  also  be 
controlling  SVMs  emissions. 

Therefore,  in  its  refined  SVM  analyses 
of  the  revised  database,  the  Agency  first 
considers  all  SVM  data  when 
corresponding  PM  measurements  are 
below  0.015  gr/dscf.  To  identify  the 
SVM  floor  finm  these  data,  we  would 
determine  either  the  highrat  SVM  test 
condition  average  or  the  level  that 
excludes  sources  achieving  substantially 
poorer  SVM  control  than  the  majority  of 
sources.  It  is  most  likely  appropriate  to 
use  the  latter  approach — excluding 
sources  with  significantly  poorer  SVM 
performance — because  their  higher  SVM 
emissions  may  be  the  result  of 
exceedingly  high  SVM  feedrates  or  some 
other  factor  that  cannot  be  readily 
identified  with  available  information 
(e.g.,  sampling  or  analysis  anomalies). 
An  SVM  emissions  breakpoint  analysis 
is  the  approach  for  excluding  these 
poorer  performing  test  conditions. 

Applying  this  evaluation  technique  to 
the  revised  HWI  SVM  database  results 
in  a  MACT  floor  of  100  pg/dscm. 
Approximately  53  percent  of  all  HWI 
SVM  test  condition  data,  regardless  of 
PM  emissions  level,  are  currently 
achieving  this  emissions  level. 

As  discussed  above  for  PM,  the 
Agency  is  soliciting  comment  on  an 
alternative  evaluation  of  the  HWI  PM 
data  which  identified  a  floor  of  0.029  gr/ 
dscf.  Conducting  the  same  SVM  floor 
analysis  discussed  above  when  PM 
measurements  were  below  0.029  gr/dscf 
also  results  in  the  same  floor  of  240  pg/ 
dscm.  Approximately  60  percent  of  all 
HWI  SVM  test  condition  data,  regardless 
of  PM  emissions  level,  are  ciirrently 
achieving  this  emissions  level. 


Finedly,  as  discussed  in  an  earlier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP  metal,  antimony. 
Since  the  number  of  metals  being 
considered  for  MACT  standards  may 
change,  we  are  investigating  the 
appropriate  structure  of  metals 
standcirds  (e.g.,  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  Using  the  refined  method 
discussed  above  for  SVM,  we  analyzed 
the  revised  database  with  respect  to  Cd 
and  Pb  data.  The  floor  analysis 
corresponding  to  PM  measurements 
below  0.015  gr/dscf  would  result  in  the 
folloytring  floor  levels:  Cd  20  pg/dscm, 
and  Pb  95  (^dscm.  The  alternative  data 
analysis  method  for  individual  metals 
when  corresponding  PM  measvuements 
were  below  0.029  gr/dscf  would  result 
in  the  following  floor  levels:  Cd  57  pg/ 
dscm,  and  Pb  95  pg/dscm. 

b.  BTF  considerations  for  existing 
soiuees.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  SVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  standard  would 
not  be  cost-efiective  given  that  the  floor 
level  alone  would  result  in  an  estimated 
94  percent  SVM  reduction  in  emissions. 

As  discussed  for  PM  BTF 
considerations,  we  also  re-evaluated  the 
possible  appropriateness  of  using  a 
reduced  PM  emissions  level  based  on 
improved  PM  control  as  a  BTF  standard 
(taidng  into  consideration 
corresponding  BTF  reductions  in  SVMs) 
for  existing  HWIs.  Given  that  the 
alternative  PM  floor  level  analyses 
presented  today  would  be  lower  than 
the  proposed  floor  and  BTF  floor  levels, 
significant  cost-effoctiveness 
considerations  emerge  and  suggest  that 
a  BTF  standard  for  eifiier  SVMs  or 
individual  Pb  or  Cd  standards  based  on 
unproved  PM  control  may  not 
ultimately  prove  to  be  cost-effective. 

If,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  SVM  floor 
standard  of  either  100  pg/dscm  or  240 
pg/dscm,  which  are  floor  levels  fit>m  the 
two  data  analysis  methods  discussed 
above,  the  Agency  will  determine 
whether  a  BTF  standard  based  on 
control  of  SVM  feedrate  to  levels  below 
those  at  the  floor  would  he  appropriate. 
This  feedrate  limitation  would  in  turn 
reduce  SVM  emissions.  The  BTF 
standard  and  the  corresponding  level  of 
feedrate  control  would  be  dictated  by 
considerations  of  cost-effectiveness  and 
the  need  to  establish  more  stringent 
RCRA-related  controls. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control,  based  on  the  best  performing 


source,  as  a  combination  of  ventiui 
scrubber  and  IWS  with  a  MTEC  less 
than  49,000  pg/dscm.  The  proposed 
floor  level  for  new  HWIs  was  240  pg/ 
dscm. 

Based  upon  our  re-evaluation  of  the 
database,  die  floor  control  and  emission 
level  discussed  above  for  existing 
soiuces  for  PM  and  SVMs  would  also 
appear  to  be  appropriate  for  new 
sources.  In  this  event,  MACT  floor 
control  would  be  a  well-designed, 
operated  and  maintained  PM  control 
device  (e.g.,  fabric  filter,  IWS,  or  ESP) 
achieving  the  PM  floor  level  of  0.015  gr/ 
dscf,  and  the  MACT  floor  would  be 
aroimd  100  pg/dscm. 

As  discussed  above,  the  Agency  is 
soliciting  comment  on  an  alternative 
evaluation  of  the  revised  SVM  database 
which  concludes  that  MACT  floor 
control  is  a  well  designed,  operated  and 
maintained  PM  control  device  (i.e., 
fabric  filter,  IWS,  or  ESP)  achieving  a 
PM  level  of  0.029  gr/dscfi  The  floor 
analysis  considering  all  revised  SVM 
data  when  corresponding  PM 
measiuements  are  below  0.029  gr/dscf 
results  in  a  floor  for  new  sources  of  240 
pg/dscm. 

Finally,  we  have  evaluated  what 
individtial  metal  floor  levels  for  new 
sources  would  be.  When  PM 
measurements  are  below  0.015  gr/dscf, 
the  analysis  would  result  in  floor  levels 
for  Cd  of  20  pg/dscm  and  for  Pb  95  pg/ 
dscm.  Under  ffie  alternative  data 
analysis  method  for  individual  metals 
when  PM  measurements  were  below 
0.029  gr/dscf,  floor  levels  would  be  57 
pg/ds^  for  Cd  and  95  p^dscm  for  Pb. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
proposed  a  BTF  level  of  62  p^d«un 
based  on  improved  PM  control  below 
0.030  n/dscf. 

As  discussed  for  PM,  a  reduced  PM 
emissions  level  based  on  improved  PM 
control  could  be  considered  in 
evaluating  a  potential  BTF  standard 
(considering  corresponding  BTF 
reductions  in  SVMs  and  LVMs)  for  new 
HWIs.  Because  the  PM  floor  level 
presented  today  would  be  substantially 
lower  than  the  proposed  floor  and 
proposed  BTF  floor  level,  cost- 
effectiveness  issues  are  again  raised  and 
suggest  that  a  BTF  standard  for  either 
SVMs  or  individual  Pb  or  Cd  standards 
based  on  improved  PM  control  may 
likewise  ultimately  prove  to  be 
inappropriate. 

6.  Low  volatile  metals  (LVM)  (arsenic, 
beryllium,  and  chromium),  a.  MACT 
Floor  for  Existing  Sources.  At  proposal, 
EPA  defined  floor  control  as  either  (1) 
a  venturi  scrubber  with  a  MTEC  not  to 
exceed  1,000  fig/dscm,  or  (2)  an  IWS 
with  a  Ml^  less  than  6,200  pg/dscm. 
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The  proposed  floor  level  was  210  pg/ 
dscm,  which  included  antimony. 

HWIs  use  a  combination  of  good  PM 
control  and  limiting  hazardous  waste 
feedrates  to  control  LVM  emissions. 
LVMs  are  less  likely  to  vaporize  at 
combustion  temperatures  and  therefore 
partition  primarily  to  the  residue  or 
adsorb  onto  particles  in  the  combustion 
gas.  EPA’s  database  shows  that  LVM 
emissions  from  HWIs  vary  widely  brom 
1  to  over  130,000  pg/dscm. 

To  identify  a  LVM  MACT  floor,  the 
Agency  used  the  same  data  analysis 
method  applied  to  the  revised  SVM 
database.  As  was  determined  in  the  PM 
analysis  of  the  revised  database,  a  floor 
of  0.015  gr/dscf  represents  MACT  for 
HWIs  ba^d  on  good  PM  control. 
Considering  all  LVM  data  from  sources 
achieving  a  PM  level  0.015  gr/dscf  or 
better,  the  Agency’s  evaluation  of  the 
revised  HWI  data  results  in  a  LVM  floor 
of  55  |ig/dscm  (excluding  sources  above 
a  breakpoint  and  therefore  achieving 
substantially  poorer  LVM  emissions 
than  the  majority  of  sources).  Over  70 
percent  of  HWI  LVM  test  condition  data 
are  ciirrently  achieving  this  emissions 
level. 

As  discussed  earlier,  the  Agency  is 
soliciting  comment  on  an  alternative 
evaluation  of  the  revised  HWI  PM  data 
which  identified  a  floor  of  0.029  gr/dscf. 
Evaluating  the  revised  LVM  data  using 
this  mediod  results  in  a  LVM  floor  of 
190  pg/dscm.  Approximately  90  percent 
of  HWI  LVM  test  condition  data  are 
currently  achieving  this  level. 

Finally,  as  discussed  in  an  earlier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP,  antimony.  Since 
the  number  of  metals  being  considered 
for  MACT  standards  may  change,  we  are 
investigating  the  appropriate  structure 
of  met^  standards  (e.g.,  retain  the 
volatility  groups  or  establish  individual 
metals  standa^).  Using  the  refined 
method  discussed  above  for  LVM,  we 
analyzed  the  revised  database  with 
respect  to  As,  Be,  and  Cr  (hexavalent). 
The  floor  analysis  corresponding  to  I^ 
measurements  below  0.015  gr/dscf 
results  in  the  following  floor  levels:  As 
21  pg/dscm.  Be  2  pg/dscm,  and  Cr 
(hexavalent)  3  pg/dscm.  The  alternative 
data  analysis  method  for  individual 
metals  when  corresponding  PM 
measurements  were  below  0.029  gr/dscf 
results  in  the  following  Floor  levels:  As 
21  |ig/dscm.  Be  2  pg/dscm,  and  Cr 
(hexavalent)  5.5  p^dscm. 

The  Agency  is  concerned  that  some  of 
the  potential  floor  standards  for  some 
individual  metals  (e.g..  Be,  Cr 
(hexavalent))  may  be  present  at  levels 
approaching  practical  quantitation 
firsts  (PQLs).  PQLs  are  the  lowest  level 


of  quantification  that  the  Agency 
believes  a  competent  anidytical 
laboratory  can  be  expected  to  reliably 
achieve.  The  Agency  will  investigate 
whether  this  issue  may  need  to  be 
addressed  in  the  development  of  any 
individual  metals  standards  that  may  be 
considered  for  the  final  rulemaking.  We 
invite  comment  on  the  issue  of  PQLs 
and  LVM  BTF  standards. 

b.  BTF  considerations  for  existing 
sovuces.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  LVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  standard  would 
not  be  cost-effective  given  that  the  floor 
level  alone  would  result  in  an  estimated 
91  percent  LVM  reduction  in  emissions. 

As  discussed  for  PM,  a  reduced  PM 
emissions  level  based  on  improved  PM 
control  could  be  considered  in 
evaluating  a  potential  BTF  standard 
(taking  into  consideration 
corresponding  BTF  reductions  in  LVMs 
and  SVMs)  for  existing  HWIs.  Because 
the  PM  floor  level  presented  today 
would  be  substantially  lower  than  the 
proposed  floor  and  BTF  floor  levels,  a 
BTF  standard  for  either  LVMs  or 
individual  As,  Be,  and  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  would  raise  significant  cost- 
effectiveness  concerns  and  may  not  be 
appropriate. 

If,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  LVM  floor 
standard  of  either  55  pg/dscm  or  190  pg/ 
dscm,  which  are  floor  levels  firom  the 
two  data  analysis  methods  discussed 
above,  the  Agency  will  determine 
whether  a  BTF  standard  based  on 
control  of  LVM  feedrate  to  levels  below 
those  at  the  floor  woudd  be  appropriate. 
This  feedrate  limitation  would  in  turn 
reduce  LVM  emissions.  The  BTF 
standard  and  the  corresponding  level  of 
feedrate  control  would  be  dictated  by 
considerations  of  cost-effectiveness  and 
the  need  to  establish  more  stringent 
RCRA-related  controls. 

c.  MACT  floor  for  new  sovuces.  At 
proposal,  the  Agency  defined  floor 
control,  based  on  the  best  performing 
source,  as  a  vmituri  scrubl^r  with  a 
MTEC  less  than  1,000  pg/dscm.  The 
proposed  floor  level  for  new  HWIs  was 
260  pg/dscm. 

Basra  upon  our  re-evaluation  of  the 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  PM  and  LVMs  would  also 
appear  to  be  appropriate  for  new 
sources.  MACT  floor  control  is  a  well- 
designed,  operated  and  maintained  PM 
control  device  (e.g.,  fabric  filter,  IWS,  or 
ESP)  achieving  the  PM  floor  level  of 
0.015  gr/dscf,  and  analysis  of  the 


revised  data  results  in  a  LVM  MACT 
floor  of  55  pg/dscm. 

As  discussra  above,  the  Agency  is 
soliciting  comment  on  an  alternative 
evaluation  of  the  revised  LVM  database 
which  identifies  MACT  floor  control  as 
a  well-designed,  operated  and 
maintained  PM  control  device  (e.g., 
fabric  filter,  IWS,  or  ESP)  achieving  a 
PM  level  of  0.029  gr/dscL  The  floor 
analysis  considering  all  revised  LVM 
data  when  corresponding  PM 
measurements  are  below  0.029  gr/dscf 
results  in  a  floor  for  new  sources  of  190 
pg/dscm. 

Finally,  individual  metal  floor  levels 
for  new  sovuces,  when  PM 
measurements  are  below  0.015  gr/dscf, 
are:  As  21  ^dscm.  Be  2  pg/dscm,  and 
Cr  (hexavalent)  3  pg/dscm.  Under  the 
alternative  data  analysis  method  for 
individual  metals  when  PM 
measurements  are  below  0.029  gr/dscf, 
the  floor  levels  are:  As  21  pg/dscm.  Be 
2  |ig/dscm,  and  Cr  (hexav^ent)  5.5  pg/ 
dscm.  [Note:  The  same  PQL  concerns 
would  be  present  here  as  well.] 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
proposed  a  BTF  level  of  60  i^dscm 
based  on  improved  PM  control  below 
0.030  gr/dscf. 

As  mscussed  for  PM  BTF 
considerations,  the  Agency  considered  a 
reduced  PM  emissions  level  based  on 
improved  PM  control  as  the  BTF 
standard  (taking  into  consideration 
corresponding  BTF  reductions  in  LVMs 
and  SVMs)  for  new  (and  existing)  HWIs. 
Because  the  alternative  PM  floor  level 
presented  today  is  substantially  lower 
than  the  proposed  floor  and  BTF  floor 
levels,  a  BTF  standard  for  either  LVMs 
or  individual  As,  Be,  or  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  may  be  inappropriate  in  light  of 
the  cost-effectiveness  issues  inherent  in 
this  scenario. 

7.  Hydrochloric  Acid  and  Chlorine 
(HC1/G2).  a.  MACT  Floor  for  Existing 
Sovurces.  At  proposal,  the  Agency 
defined  floor  control  as  wet  scrubbing 
with  a  chlorine  MTEC  (i.e.,  maximum 
theoretical  emission  concentration)  up 
to  2.1E7  “pg/dscm  and  proposed  a  floor 
standard  of  280  ppmv.  While  evaluating 
the  revised  database,  we  investigated 
another  data  analysis  method  whereby 
floor  control  would  be  defined  as  wet 
scrubbing  combined  with  chlorine 
feedrate  control  to  achieve  an  emission 
level  of  75  ppmv.2*  Under  this  method, 


^Although  a  specific  feedrate  (i.e.,  MTEC)  level 
is  not  used  to  define  MACT  floor,  feedrate  control 
is  part  of  floor  control  to  achieve  the  75  ppmv 
standard  using  wet  scrubbing  (i.e.,  a  source  would 
probably  not  be  able  to  feed  chlorine  at  extremely 
high  rates  and  still  achieve  the  standard  using  wet 
scrubbing).  Further,  as  discussed  below  in  the  text. 
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emissions  data  from  sources  using  wet 
or  dry  scrubbing  were  arrayed  from 
lowest  to  highest  (without  explicit 
regard  to  chlorine  feedrate)  and  sources 
ac^eving  substantially  poorer  HC1/C12 
control  than  other  soiuces  were 
screened  from  the  analysis. 

Accordingly,  after  five  of  48  test 
conditions  were  screened  from  the 
analysis  for  anomalously  high  emission 
rates, ^  the  floor  standard  was 
established  as  the  highest  remaining  test 
condition  average — 75  ppmv.^o  Nearly 
90  percent  of  test  conditions  in  the 
revised  database  have  emission  levels 
below  75  ppmv. 

'Hie  Agency  requests  comment  on 
whether  this  alternative  approach  to 
define  floor  control  and  a  floor  level 
would  be  more  appropriate  than  the 
proposed  approach. 

b.  BTF  considerations  for  existing 
sources.  At  proposal,  the  Agency 
determined  that  a  BTF  standard  would 
not  be  warranted.  Specifically,  the 
Agency  noted  that  risk  from  emissions 
at  the  floor  standard  would  not  likely 
trigger  the  need  for  additional  control 
imder  RCRA. 

Although  that  may  prove  to  be  the 
case  as  well  for  the  alternative  standard 
discussed  in  today’s  notice  (i.e.,  75 
ppmv),  the  risk  assessment 
accompanying  the  final  rule  will 
consider  incinerators  with  short  stacks 
and  will  also  consider  acute  risk  from 
HCl  and  Cl2  dining  short-term 
exposures.  The  risk  assessment  at 
proposal  modeled  emissions  only  fix>m 
incinerators  with  relatively  tall  stacks, 
and  did  not  consider  acute  exposure  to 
HCl  and  Cl2.  If,  however,  the  revised 
risk  assessment  yet  to  be  conducted 
shows  significant  risk  at  a  floor  standard 
of  75  ppmv,  the  Agency  will  determine 
whether  a  BTF  standard  would  be 
appropriate  considering  cost- 
e^ctiveness  of  such  a  standard  and  the 
need  to  establish  more  stringent  controls 
imder  RCRA.  In  that  case,  BTF  control 
could  be  based  on  a  mininuim  system 
removal  efficiency  (e.g.,  99.9  percent) 
and/or  control  of  chlorine  fee^te. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  for  new  incinerators  as  wet 
scrubbing  with  an  MTEC  of  1.7E7  pg/ 


sources  with  aoamalously  high  emissions  were 
screened  from  consideration.  One  reason  that  a 
source  may  have  anomalously  high  emissions  is 
that  it  may  be  feeding  unusually  high  levels  of 
chlorine. 

^The  anomalously  high  emissions  could  have 
been  caused  by.  (1)  Poor  design,  operation,  or 
maintenance  of  the  scrubber,  and  thus  the  device 
would  not  represent  MACT  (e.g.,  a  dry  scrubber  vras 
screened  from  the  analysis  because  dry  scrubbers 
are  generaUy  less  efficient  than  wet  scrubbers);  (2) 
unusually  high  chlorine  feedrates;  or  (3)  sampling 
or  analysis  anomalies. 


dcsm  See  61  FR  at  17388.  Although  the 
floor  control  for  new  sources  was  based 
on  the  single  best  performing  source  and 
was  more  stringent  than  floor  control  for 
existing  sources,  the  floor  emission  level 
was  the  same  for  new  and  existing 
sources:  280  ppmv. 

When  evaluating  the  revised 
emissions  database  considering  various 
data  analyses  methods  for  today’s 
notice,  we  determined  that  floor  control 
for  new  sources  should  be  the  same  as 
for  existing  sources:  Wet  scrubbing  with 
chlorine  feedrate  control  to  achieve  an 
emission  level  of  75  ppmv.  This  is  state- 
of-the-art  control  for  these  HAPs. 
Accordingly,  the  floor  standard  for  new 
sources  would  be  75  ppmv  under  this 
data  analysis  method. 

d.  BTF  considerations  for  new 
soiux»s.  The  Agency  proposed  BTF 
control  for  new  incinerators  as  99 
percent  SRE  and  a  B’TF  standard  of  67 
ppmv.  This  standard  was  based  on 
applying  99  percent  reduction  to  the  test 
conchtion  in  the  database  with  the 
highest  average  emission  without  an 
emission  control  device  (i.e.,  1100 
ppmv).  Then,  considering  other  factors 
including  a  computed  emissions 
variabihty  factor,  the  Agency 
determined  that  a  BTF  standard  of  67 
ppmv  would  be  appropriate. 

In  retrospect,  as  we  discussed  above, 
virtually  all  sources  are  already 
equipp^  with  some  form  of  scrubber 
and  90  percent  are  achieving  emission 
levels  of  75  ppmv  or  below.  Thus,  this 
would  be  an  appropriate  floor  control 
and  standard  for  new  sources.  As 
discussed  above  for  existing  sources,  a 
BTF  standard  appears  to  be 
unnecessary,  unless  the  upcoming  final 
risk  analysis  indicates  that  more 
stringent  controls  under  RCRA  would  be 
warranted.  A  BTF  standard  could  be 
based  on  a  minimum  system  removal 
efficiency  (e.g.,  99.9  percent)  and/or 
control  of  chlorine  feedrate. 

8.  Carbon  Monoxide  (CO).  As 
.  proposed,  the  Agency  continues  to 
believe  that  floor  control  for  CO  (as  a 
surrogate  for  organic  HAPs)  for  both 
existing  and  new  sources  would  be 
operation  under  good  combustion 
practices.  'The  preponderance  of  the 
revised  emissions  data  indicate  that  a 


^Th«  floor  standard  under  this  alternative 
analysis  method — 75  ppmv — would  be  substantially 
lower  than  the  pit^K)^  floor  standard — ^280 
ppmv — even  thou^  feedrate  control  of  chlorine 
would  not  be  used  explicitly  to  help  define  floor 
control  under  this  ahemative  method  becauae,  to 
identify  the  proposed  standard,  the  Agency:  (1) 
Select^  as  the  standard-setting  test  condition  the 
highest  test  condition  for  sources  appearing  to  be 
using  floor  control  without  screening  anomalous 
test  conditions;  and  (2)  added  a  computed 
emissions  variability  fector  to  emissions  from  that 
standard-setting  test  condition. 


floor  standard  of  100  ppmv  over  an 
hourly  rolling  average  (HRA)  would  be 
readily  achievable.  In  addition,  the 
Agency  continues  to  believe  that  a  B'TF 
standard  for  CO  based  on  better  good 
combustion  practices  is  likely  to  raise 
significant  cost-effectiveness 
considerations. 

9.  Hydrocarbons  (HC).  The  Agency 
proposed  that  floor  control  for  HC  (as  a 
surrogate  for  otherwise  unaddressed 
organic  HAPs)  for  both  existing  and  new 
sources  would  be  operated  imder  good 
combiisticRi  practices  and  that  a  floor 
standard  of  12  ppmv  over  an  hourly 
rolling  average  (HRA),  would  be 
appropriate.  In  evaluating  the  revised 
emission  database  for  today’s  notify,  we 
used  the  same  general  approach  for  HC 
as  at  proposal — the  entire  database  was 
arrayed  from  the  lowest  to  the  highest 
emission  levels  and  assumed  that  test 
conditions  beyond  a  breakpoint  were 
not  operated  under  good  combustion 
practices.  Based  on  that  analysis,  a  floor 
level  for  HC  of  10  ppmv,  HRA,  results. 
(This  10  ppmv  standard  does  not 
include  a  variability  factor  for  reasons 
discussed  above,  unlike  the  proposed 
standard  of  12  ppmv  that  did.)  Not  only 
does  the  revised  database  show  that  the 
preponderance  of  the  data  are  below  10 
ppmv,  but  engineering  experience  and 
other  engineering  information  suggests 
that  a  HC  level  of  10  ppmv  is  readily 
achievable  using  good  combustion 
practices. 

As  discussed  at  proposal,  the  Agency 
continues  to  be  concerned  about  cost- 
effectiveness  considerations  related  to 
BTF  controls  for  HC  based  on  operating 
under  better  combustion  practices. 

F.  Re-Evaluation  of  Proposed  MACT 
Standards  for  Cement  Kilns 

We  discuss  in  this  section  the  basis 
for  the  revised  standards  for  cement 
kilns  that  result  from  applying 
engineering  and  data  analysis  to  the 
revised  emissions  database.32  A 
comparison  of  the  proposed  and 
potentially  revised  standards  for 
existing  and  new  sources  is  presented  in 
the  table  below: 


31  Considering  apiHtiximately  50  test  conditions 
where  emissions  levels  on  both  HCl  and  C12  vrere 
available. 

33  Additional  details  of  the  engineering  and  data 
analysis  evaluations  performed  on  the  revised 
emissions  database  can  be  found  in  the  AgeiKy's 
beckground  docunwnt:  USEPA.  "Draft  Technical 
Support  Document  for  HWC  MACT  Standards 
(NODA),  Volume  1:  MACT  Evaluations  Based  on 
Revised  Detabase”,  April  1997. 
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Table  II.F.— Revised  Standards  for  Existing  and  New  Cement  Kilns 


Existing  sources 

New  sources 

HAP  or  HAP  Surrogate 

Proposed 

standard 

Revised 

standard 

Proposed 

standard 

Revised 

standard 

D/F  (ng  TEQ/dscm)  . 

10.20 

0.20 

0.20 

0.20 

Hg  (pg/dscm) . . . . . 

50 

72 

50 

72 

PM  (gr/dscf)  . 

0.030 

0.030 

0.030 

0.030 

HC1/CI2  (ppmv) . 

630 

120 

67 

120 

CO  (ppmv) . 

100 

100 

100 

100 

HC  (ppmv): 

Main  Stack  ^  . 

20 

20 

20 

20 

By-Pass . 

6.7 

10 

6.7 

10 

SVM  (|iQ/dscm) . 

57 

670 

55 

670 

LVM  (pg/dscm)  . . 

130 

63 

44 

63 

'  All  emission  levels  are  corrected  to  7%  O2. 

^Not  applicable  to  preheater  and/or  precaldner  kilns. 


1.  Subcategorization  considerations. 
After  analyzing  comments  submitted  by 
the  Cement  Kiln  Recycling  Coalition 
(CKRC)  on  the  proposed  rule,  including 
information  on  the  types  of  cement  kilm 
that  are  currently  bmning  h^lzardous 
waste,  we  considered  whether  the 
following  subcategories  would  be 
appropriate:  (1)  Short  kilns  with 
separate  by-pass  and  main  stacks;  (2) 
short  kilns  with  a  single  stack  that 
handles  both  by-pass  and  preheater  or 
precalciner  emissions;  (3)  long  dry  kilns 
that  use  kiln  gas  to  dry  raw  meal  in  the 
raw  mill;  and  (4)  others  (i.e.,  wet  kilns, 
and  long  dry  kilns  not  using  raw  mill 
drying).  Each  of  the  first  thm  categories 
is  comprised  of  only  one  cement  kiln 
facility  while  the  kilns  at  the  remaining 
19  facilities  are  in  the  fourth  category: 
wet  kilns  or  long  dry  kilns  that  do  not 
use  raw  mill  drying.  We  find  that  these 
subcategories  should  be  considered 
because  the  unique  design  or  operating 
features  of  these  kilns  could  have  a 
significant  impact  on  emissions  of  one 
or  more  HAPs  that  the  Agency  proposed 
to  regulate. 

To  determine  whether  special 
standards  would  be  appropriate  for  any 
of  the  three  unique  cement  kiln  types, 
we  identified  floor  control  and  emission 
levels  considering  data  only  for  the 
other  kilns  (i.e.,  wet  kilns,  and  long  dry 
kilns  not  using  raw  mill  drying).  We 
then  considered  whether  the  unique 
kiln  types  could  apply  the  those  MACT 
controls  wd  achieve  those  emission 
standards.  It  appe€irs  that  these  vmique 
kilns  can  employ  the  MACT  controls 
and  achieve  the  corresponding  emission 
levels  identified  in  today’s  notice  for  the 
other  kilns  (i.e..  wet  kilns,  and  long  dry 
kilns  not  using  raw  mill  drying).  Thus, 
subcategorization  would  not  appear  to 
be  needed  to  determine  achievable 
MACT  floors  for  all  cement  kilns 
burning  hazardous  waste. 


2.  Dioxins  and  Furans  (D/F).  a.  MACT 
Floor  for  Existing  Sources.  At  proposal, 
the  Agency  identified  floor  control  as 
“temperatiue  control  at  the  inlet  to  the 
ESP  or  fabric  filter  at  418  ®F”.  The 
proposed  floor  emission  level  was  "0.20 
ng  TEQ/dscm,  or  temperature  at  the 
inlet  to  the  ESP  or  fabric  filter  not  to 
exceed  418  “F”. 

Upon  re-evaluation  of  the  revised 
database,  we  have  identified  an 
alternative  data  analysis  method  that 
seems  more  appropriate  to  identify  floor 
control  and  the  floor  emission  level. 
Based  on  an  engineering  evaluation  of 
these  data  £md  other  available 
information,  floor  control  would  be 
“temperature  control  at  the  inlet  to  the 
ESP  or  fabric  filter  at  400  ®F’’.  This 
results  in  a  floor  emission  level  of  “0.20 
ng  TEQ/dscm,  or  0.40  ng  TEQ/dscm  and 
temperatine  at  the  inlet  to  the  ESP  or 
fabric  filter  not  to  exceed  400  ®F’.33 

Temperatiue  control  to  400  ®F  or 
lower  is  appropriate  for  floor  control 
because,  from  an  engineering 
perspective,  it  is  within  the  range  of 
reasonable  values  that  could  have  been 
selected  considering  that:  (1)  The 
optimum  temperature  window  for 
surface-catalyzed  D/F  formation  is  450- 
750  "F;  and  (2)  below  350  ®F,  kiln  gas 
can  fall  below  the  dew  point  which  can 
increase  corrosion  in  ESPs  and  fabric 
filters  and  reduce  performance  of  the 
control  devices.  In  addition, 
approximately  20  percent  of  the  test 
conditions  in  our  revised  database 
reflect  operations  at  temperatures  of  400 


”The  standard  would  be  expressed  in  the  form 
of  a  TEQ  level  combined  with  a  maximum 
temperature  at  the  PM  control  device.  This  form  of 
the  standard  is  consistent  with  the  revised  data  and 
would  result  in  somewhat  lower  emissions  (i.e., 
because  without  the  TEQ  limit,  some  sources  could 
exceed  that  TEQ  level  at  the  specified  temjierature). 
Thus,  expressing  the  standard  in  this  form  better 
achieves  the  statutory  mandate  to  establish 
standards  that  provide  the  maximum  degree  of 
reduction  that  is  achievable  in  practice. 


®F  or  below.  Thus,  this  temperature 
level  is  readily  achievable. 

To  identify  an  emission  level  that 
temperature  control  ^00  “F  could 
achieve,  it  is  appropriate  to  pool  the 
available  emissions  data  for  hazardous 
w€iste  burning  kilns  with  data  from 
nonwaste  burning  kilns.^^  This  is 
because  we  are  not  aware  of  an 
engineering  reason  why  hazardous 
waste  burning  would  afiect  emissions  of 
D/F.  In  fact,  when  the  data  sets  are 
evaluated  separately,  the  highest 
emitting  HW  cement  kiln  operating  the 
ESP  or  fobric  filter  at  temperatures  ^00 
®F  bad  D/F  emissions  of  0.28  ng  TEQ/ 
dscm.  The  highest  emitting  nonwaste 
cement  kiln  operating  at  those 
temperatures  had  D/F  emissions  of  0.37 
ng  TEQ/dscm.  We  believe  that  the 
difference  in  emission  levels  is  simply 
a  reflection  of  many  design,  operation, 
and  maintenance  factors  on  which  we 
have  little  or  no  information,  but  which 
could  affect  D/F  emission  levels.  An 
appropriate  emission  level  associated 
with  that  operating  temperature  for  all 
cement  kilns  would  be  0.40  ng  TEQ/ 
dscm.  Thus,  the  floor  standard  would 
be:  “0.20  ng  TEQ/dscm,  or  0.40  ng  TEQ/ 
dscm  and  temperature  at  the  inlet  to  the 
ESP  or  fabric  filter  not  to  exceed  400 
“F”. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  proposed  a  BTF 
standard  of  0.20  ng  TEQ/dscm  based  on 
ACI  operated  at  a  temperature  of  ^00 


^We  considered  whether  nonwaste  cement  kiln 
emission  data  should  be  pooled  with  HW  cement 
kiln  data  for  other  HAPs  and  determined  that 
emissions  of  other  HAPs,  except  for  PM,  could  be 
affected  by  hazardous  waste  burning.  For  example, 
hazardous  waste  can  have  higher  levels  of  chlorine 
and  metals  such  as  Pb.  With  respect  to  PM, 
although  it  appears  appropriate  to  pool  the  data 
sets,  the  better-suited  data  analysis  method  is  based 
on  the  New  Source  Performance  Standard,  not  an 
analysis  of  the  emissions  database.  Thus,  pooling  of 
data  would  not  affect  the  standard  derived  fiorn  that 
data  analysis  method.  See  discussion  on  the  PM 
standard  in  the  text. 
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®F.  We  continue  to  believe  that  this  BTF 
standard  is  appropriate  given  the 
concerns  the  Agency  has  expressed 
about  the  risks  posed  by  D/F  emissions, 
and  the  Hg  reductions  that  AQ  would 
also  provide.  See  61  FR  at  17392.  Only 
sources  emitting  between  0.20  and  0.40 
ng  TEQ/dscm  with  temperature  control 
alone  would  need  to  take  further 
measures  to  reduce  D/F  levels  to  0.20  ng 
under  the  BTF  standard.  Although  these 
sources  could  achieve  D/F  emission 
levels  well  below  0.20  ng  TEQ/dscm 
using  AQ  (Le.,  AQ  removal  efficiency 
should  be  in  the  95-99  percent  range), 
a  0.20  ng  TEQ/dscm  appears  still  to  be 
appropriate  because  it  may  allow  some 
sources  to  meet  the  standard  more  cost- 
effectively  by  lowering  gas  temperatures 
at  the  ESP  or  fabric  filter  below  400  "F. 
Further,  a  BTF  standard  of  0.20  ng  TEQ/ 
dscm  would  likely  avoid  the  need  to 
provide  further  controls  under  RQIA 
authority. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  for  new  sources  as  “temperature 
control  at  the  inlet  to  the  ESP  or  fabric 
filter  at  409  ®F”.  The  proposed  floor 
emission  level  was  “0.20  ng  TEQ/dscm, 
or  temperature  at  the  inlet  to  the  ESP  or 
fabric  filter  not  to  exceed  409  "F”. 

Upon  evaluation  of  the  revised 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  would  also  be  appropriate  for 
new  sources  (i.e.,  “temperature  control 
at  the  inlet  to  the  ESP  or  fabric  filter  at 
400  "F’’  corresponding  to  an  emission 
level  of  “0.20  ng  TEQ/dscm,  or  0.40  ng 
TEQ/dscm  and  temperature  at  the  inlet 
to  the  ESP  or  fabric  filter  not  to  exceed 
400  ’’F”.  This  is  because  our  engineering 
evaluation  of  available  information  and 
iacihty  operating  experience  indicates 
that  the  l^st  controlled  soiirce  is  one 
that  is  controlling  temperature  control  at 
the  inlet  to  the  fabric  filter  at  400  ®F. 

d.  BTF  considerations  for  new 
sources.  The  Agency  proposed  AQ  as 
BTF  control  and  a  BTF  standard  of  0.20 
ng  TEQ/dscm.  We  continue  to  believe 
that  this  BTF  standard  is  appropriate  for 
new  sources  for  the  same  reasons 
discussed  above  in  the  context  of 
existing  sources. 

3.  Mercury  (Hg).  a.  MACT  floor  for 
existing  sources.  At  proposal,  the 
Agency  identified  floor  control  as 
hazardous  waste  feedrate  control  not  to 
exceed  an  MTEC  of  110  pg/dscm.  EPA 
proposed  a  floor  standard  of  130  pg/ 
dscm. 

All  cement  kilns  employ  either  ESPs 
and  fabric  filters  for  PM  control. 
However,  since  Hg  is  generally  in  the 
vapor  form  in  and  downstream  of  the 
combustion  chamber,  including  the  air 
pollution  control  device,  ESPs  and 


fabric  filters  do  not  achieve  good 
mercury  control.  Mercury  emissions 
horn  cement  kilns  are  currently 
controlled  by  the  BIF  rule  which 
establishes  limits  on  the  maximum 
feedrate  of  Hg  in  total  feedstreams  (e.g., 
hazardous  waste,  raw  materials,  coal). 
Thus,  MACT  is  based  on  hazardous 
waste  feed  control. 

Review  of  the  revised  database 
indicate  that  cement  kilns  only 
infrequently  conducted  Hg  spiking  of 
the  hazardous  wastes  (contrary  to  the 
Agency’s  initial  information),  and  thus 
the  Hg  content  in  the  wastes  driiing 
testing  is  likely  representative  of  the  Hg 
content  during  typical  operations.  The 
revised  data  aLso  show  that  raw 
materials  can  represent  a  significant 
source  Hg  input  to  the  lain  system. 

Since  cement  kilns  do  not  employ  a 
dedicated  device  capable  of  Hg  control, 
the  Agency  believes  that  the  Hg  data  are 
essentially  “normal’’  even  though 
^generated  during  worst  case  compliance 
testing  conditions  for  other  parameters. 

To  evaluate  these  revised  data  for  the 
purpose  of  determining  a  MACT  floor, 
the  Agency  used  the  following  data 
analysis  steps:  (1)  Rank  Hg  emissions 
from  lowest  to  highest;  (2)  conduct  a 
breakpoint  analysis  on  the  ranked  Hg 
emissions  data,  and  (3)  establish  the 
floor  standard  as  the  test  condition 
average  of  the  breakpoint  source.  The 
breakpoint  analysis  reflects  an 
engineering-bas^  evaluation  of  the  data 
and  ensures  that  the  few  cement  kilns 
spiking  extra  Hg  do  not  drive  the  floor 
level  to  levels  Idgher  than  the 
preponderance  of  this  “normal’’  data 
indicates  is  routinely  achievable.  The 
Agency’s  analysis  results  in  a  MACT 
floor  level  of  72  pg/dscm.  The  revised 
database  indicates  that  approximately 
80  percent  of  cement  kilns  are  achieving 
this  floor  level. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  proposed  a  BTF 
standard  of  50  pg/dscan  based  on  flue 
gas  temperature  reduction  to  400  °F  or 
less  followed  by  AQ.  EPA  continues  to 
believe  that  AQ  is  an  appropriate  B’TF 
technology  for  cement  kilns.  Although 
AQ  is  not  employed  for  Hg  control  at 
any  full-scale  HW  cement  kiln,  the 
Agency  is  not  awase  of  any  cement  kiln 
flue  gas  conditions  that  would  preclude 
the  applicability  of  AQ — ^which  has 
been  demonstrated  for  other  similar 
types  of  combustion  applications.  As 
discussed  in  the  NPRM,  EPA  assumes 
that  cement  kilns  employing  AQ  to 
meet  a  BTF  standard  worild  install  the 
AQ  system  after  the  existing  ESP  or 
fabric  filter,  and  then  add  on  a  new 
fabric  filter  to  remove  the  injected 
carbon  with  the  adsorbed  Hg.  Although 
adding  a  new  fabric  filter  in  series  is  an 


expensive  approach,  it  will  enable 
cement  kilns  to  continue  current  cement 
kiln  dust  (QCD)  recycling  practices  by 
avoiding  potential  internal  build-up  of 
Hg  frem  QQ)  recycling. 

In  the  NPRM,  the  cement  kiln  BTF 
standard  was  based  on  the  assumption 
that  an  AQ  system  could  routinely 
achieve  Hg  emissions  reductions  of  80 
to  90  percent.  The  Agency  received 
public  comments  frnm,  among  others, 
the  cement  manufacturing  industry 
questioning  whether  a  AQ  application 
on  a  cement  kiln  could  routinely 
achieve  captru«  efficiencies  as 
proposed.  The  commenters  went  on  to 
say  that  removal  efficiencies  of 
approximately  60  percent  were  perhaps 
more  reaUstic.  We  will  address  these 
comments  specifically  as  part  in  the 
final  rulemaking,  but  for  the  purposes  of 
today’s  analysis,  EPA  has  assumed  an 
AQ  effectiveness  of  60  percent  in 
identifying  BTF  levels  for  cement  kilns. 
Thus,  the  BTF  standard  for  cement  kilns 
would  be  30  ^dscm  based  on  an  AQ 
efficiency  of  60  percent  applied  to  the 
potential  floor  level  of  72  j^dscm. 

Ultimately  adopting  a  BlF  standard  of 
30  pg/dscm  for  cement  kilns  will  likely 
involve  close  scrutiny  of  cost- 
effectiveness  and  other  factors, 
including  the  costs  of  retrofits  that 
sources  will  need  to  imdertake  (e.g.. 
installing  the  AQ  system,  add-on  of  a 
new  fabric  filter,  managing  the  captiured 
carbon)  relative  to  the  emissions 
reductions  achieved.  Without  pre¬ 
judging  this  issue,  the  Agency’s 
experience  to  date  suggests  t^t  the  final 
analysis  may  well  reveal  significant 
drawbacks  associated  with  the  B’TF 
level. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  identified  floor 
control  for  new  sources  as  hazardous 
waste  feedrate  control  not  to  exceed  an 
MTEC  of  28  pg/dscm.  EPA  proposed  a 
floor  standard  of  82  pg/dscm. 

The  Agency  believes  that  the  floor 
control  and  emission  level  discussed 
above  for  existing  sources  would  also  be 
appropriate  for  new  sources.  Thus,  the 
MACT  floor  for  new  cement  kilns  would 
be  72  pg/dscm  based  on  the  revised 
database. 

d.  BTF  considerations  fr>r  new 
soiirces!  At  proposal,  BTF  for  new 
sources  was  based  on  AQ  and  we 
proposed  a  BTF  standard  of  50  pg/dscm. 

As  discussed  for  existing  sources,  the 
Agency  is  considering  the  use  of  AQ 
and  flue  gas  temperature  reduction  to 
400  "F  as  the  B’TF  technology.  In 
evaluating  the  revised  database,  EPA 
has  identified  a  level  of  30  pg/dscm  as 
the  BTF  standard  for  new  sources  based 
on  AQ.  This  is  based  on  a  source 
achieving  the  MACT  new  floor  level  of 
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72  ^g/dscm  and  then  applying  ACI  with 
a  60  percent  removal  efficiency.  For  the 
same  reasons  identified  for  existing 
sources,  the  Agency  is  concerned  about 
whether  this  BTF  level  based  on  ACI 
will  ultimately  prove  to  be  cost-effective 
for  new  cement  kiln  sources. 

4.  Particulate  Matter  (PM),  a.  MACT 
floor  for  existing  sources.  At  proposal, 
EPA  defined  floor  control  as  a  fabric 
filter  with  an  air-to-cloth  ratio  of  2.3 
acfm/ft^.  The  floor  analysis  led  to  a  level 
of  0.065  gr/dscf,  but  due  to  concerns 
with  the  appropriateness  of  using  a 
statistically-derived  variability  factor, 
the  Agency  instead  established  the  floor 
standard  based  on  the  cement  kiln  New 
Source  Performance  Standard  (NSPS). 
The  NSPS  is  a  process  emissions  rate 
that  converts  to  an  approximate  flue  gas 
concentration  of  0.03  gr/dscf. 

Today,  EPA  is  taking  comment  on  two 
data  an^ysis  methods  to  identify  the 
PM  floor  standard  for  cement  kilns.  The 
first  data  analysis  method  would  be  to 
establish  the  floor  standard  equivalent 
to  the  NSPS,  which  is  0.3  lbs  PM  per  ton 
of  dry  raw  material  feed.  Currently, 
approximately  20  percent  of  HW  cement 
kilns  are  subject  to  the  NSPS.  Cement 
kilns  achieve  the  NSPS  with  well- 
designed  and  properly  operated  ESPs  or 
fabric  filters. 

A  second  data  analysis  method 
considered  and  potentially  preferred 
would  be  to  express  the  NSPS  as  a  stack 
gas  concentration  limit  as  done  in  the 
NPRM.  The  conversion  of  the  NSPS  to 
a  concentration  standard  will  vary  by 
kiln  process  type  (e.g.,  wet,  dry, 
preheater,  preheater/precalciner) 
because  the  amount  of  flue  gas 
generated  per  ton  of  raw  material  feed 
varies  by  process  type.  Based  on  typical 
factors  of  flue  gas  quantities  generated 
per  ton  of  raw  material  feed  and  flue  gas 
moisture  content,  the  NSPS  equates  to  a 
PM  concentration  of  approximately  0.03 
gr/dscf  for  wet  process  kilns  (also  the 
least  energy  efficient)  and  0.05  gr/dscf 
for  preheater  kilns  (the  most  energy 
efficient).  The  total  HW  cement  kiln 
universe  is  comprised  of  41  kilns  with 
varying  process  types:  27  wet,  12  long 
dry,  one  preheater/precalciner,  and  one 
preheater.  Of  the  cement  kilns  currently 
subject  to  the  NSPS  standard,  four  are 
wet,  two  are  long  dry,  one  preheater/ 
precalciner,  and  one  preheater. 

Notwithstanding  that  the 
concentration  equivalent  of  the  NSPS 
can  vary  by  process  type,  establishing 
the  floor  standard  for  ^1  cement  kilns  at 
0.030  gr/dscf  appears  to  be  appropriate 
regardless  of  manufacturing  process 
utilized,  for  the  following  reasons:  (1) 
The  majority  (66  percent)  of  the  cement 
kilns  are  wet  process  kilns  for  which  the 
NSPS  concentration  equivalent  is  0.030 


gr/dscf.  For  these  kilns,  this  floor 
method  would  not  differ  from  the  initial 
NSPS  method  used  in  the  proposal.  (2) 
Our  database  shows  non-wet  process 
kilns  have  at  least  one  test  condition  (in 
addition  to  three  quarters  of  all  non-wet 
process  kiln  data)  achieving  0.030  gr/ 
dscf.  Therefore,  achievability  of  the 
floor  appears  to  be  satisfied.  (3)  Even 
though  wet  process  kilns  typically  have 
lower  inlet  grain  loadings  than  the  non¬ 
wet  processes,  non-wet  kilns  are 
achieving  the  0.030  gr/dscf  level.  Again, 
the  achievability  requirement  is  met. 
Thus,  the  Agency  believes  that  it  is 
appropriate  to  establish  the  MACT  floor 
for  existing  sources  at  0.030  gr/dscf. 

In  the  NPRM,  the  Agency  proposed 
that  sources  maintain  continuous 
compliance  with  the  PM  standard 
through  the  use  of  a  PM  CEMS.  A 
decision  whether  to  require  cement 
kilns  to  install  a  PM  CEMS  will  be  made 
at  the  completion  of  an  on-going 
demonstration  testing  program  to 
determine  if  at  least  one  PM  CEMS  can 
meet  the  proposed  performance 
specifications.  Since  the  floor  standards 
discussed  above  were  based  on  manual 
test  method  data,  the  Agency  will  re¬ 
evaluate  at  the  completion  of  the  CEMS 
testing  program  whether  these  PM  floor 
standards  would  be  appropriate  in  the 
event  that  the  final  rulemaking  requires 
continuous  compliance  with  a  PM 
CEMS.  The  Agency  will  make  available 
the  results  and  conclusions  of  the 
demonstration  test  program  in  the 
docket  for  the  HWC  rule. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  level  of  0.015  gr/dscf 
based  on  improved  PM  control. 
However,  we  detenpined  that  such  a 
standard  would  not  likely  be  cost- 
effective.  We  did  not  have  adequate  data 
to  ensure  that,  given  the  high  islet  grain 
loading  caused  by  entrained  raw 
material,  cement  kilns  could  routinely 
achieve  0.015  gr/dscf  and  below  with  a 
single  fabric  filter  or  ESP. 

In  light  of  the  revised  database,  the 
Agency  again  considered  a  BTF  PM 
emissions  level  based  on  improved  PM 
control.  Because  the  floor  level  of  0.030 
gr/dscf  presented  today  is  the  same  as 
the  proposed  floor,  a  BTF  standard 
lower  than  0.030  gr/dscf  (even  with 
corresponding  BTF  reductions  for  SVMs 
and  LVMs)  appears  not  to  be  cost- 
effective  based  on  information 
developed  at  proposal. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control  as  a  fabric  filter  with  an  air-to- 
cloth  ratio  of  less  than  1.8  acfin/ft^.  The 
floor  analysis  lead  to  a  level  of  0.065  gr/ 
dscf.  Due  to  concerns  with  the 
appropriateness  of  the  statistically- 


derived  variability  factor,  the  Agency 
instead  established  the  floor  standard 
based  on  the  cement  kiln  NSPS.  The 
NSPS  is  a  process  emissions  rate  that 
the  Agency  converted  to  an  approximate 
flue  gas  concentration  of  0.030  gr/dscf. 

Upon  evaluation  of  the  revised 
database  discussed  for  existing  sources, 
EPA  continues  to  believe  that  the  floor 
standard  discussed  above  for  existing 
sources  would  also  be  appropriate  for 
new  sources.  Therefore,  MACT  floor 
control  is  a  well-designed  and  properly 
operated  PM  control  device  (e.g.,  fabric 
filter,  ESP),  and  the  MACT  floor  for  new 
cement  kilns  would  be  0.030  gr/dscf. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  EPA  considered 
a  BTF  standard  based  on  improved  PM 
control  to  be  consistent  with  existing 
soiunes.  However,  we  found  that  the 
BTF  level  would  not  be  cost-effective. 

Today,  as  discussed  above  for  existing 
source  BTF  considerations  and  based 
upon  examining  the  revised  database  in 
light  of  the  findings  at  proposal,  a  BTF 
standard  beyond  a  PM  level  of  0.030  gr/ 
dscf  (and  corresponding  BTF  reductions 
for  SVMs  and  LVMs)  would  not  appear 
to  be  cost-effective. 

5.  Semivolatile  Metals  (SVM) 
(cadmium  and  lead),  a.  MACT  Floor  for 
Existing  Sources.  At  proposal,  EPA 
defined  floor  control  as  a  fabric  filter 
with  an  air-to-cloth  ratio  less  than  2.1 
acfin/ft^  and  a  HW  MTEC  of  84,000  pg/ 
dscm.  The  proposed  floor  level  was  57 
^dscm. 

Cement  kilns  use  a  combination  of 
good  PM  control  and  limiting  hazardous 
waste  feedrates  to  control  SVM 
emissions.  SVMs  are  controlled  most 
efficiently  by  technologies,  such  as 
fabric  filters,  which  are  effective  at 
capturing  fine  PM.  EPA’s  database 
shows  that  SVM  emissions  v€try 
substantially  fix)m  1  to  over  6,000  ^ 
dscm. 

The  engineering  evaluation  and  data 
analysis  method  used  by  EPA  to 
evaluate  and  identify  a  MACT  floor 
from  the  revised  database  is  an 
extension  of  the  PM  floor  analyses  of  the 
revised  databc^e.  As  discussed  in  the 
PM  analysis,  a  floor  of  0.030  gr/dscf 
could  represent  MACT  based  on  good 
PM  control.  Since  SVMs  are  controlled, 
in  part,  by  a  well-designed  and  operated 
PM  control  device,  it  follows  that 
soiuces  achieving  this  PM  performance 
level  should  also  be  controlling  SVM 
emissions  at  typical  SVM  feedrates. 
Therefore,  in  its  refined  SVM  analysis  of 
the  revised  database,  EPA  would  ^t 
consider  all  SVM  data  when 
corresponding  PM  measiuements  are 
below  0.030  gr/dscf.  To  identify  the 
SVM  floor  from  these  data,  we  would 
identify  the  floor  at  the  level  that 
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excludes  (by  breakpoint  analysis) 
soiux:es  achieving  substantially  poorer 
SVM  control  than  the  majority  of 
sources.  As  noted  earlier  in  the  case  of 
HWIs,  it  is  appropriate  to  exclude 
sources  with  significantly  poorer  SVM 
performance  b^use  their  higher  SVM 
emissions  may  be  the  result  of 
exceedingly  high  SVM  feedrates  or  some 
other  factor  that  shows  the  test 
condition  did  not  actually  reflect  MACT 
floor  controls.  The  Agency  does  not 
have  available  informatian  to  otherwise 
screen  out  diese  non-MACT  test 
conditions  from  the  expanded  universe 
for  SVM. 

The  Agency’s  evaluation  of  the 
revised  cement  kiln  SVMs  data  results 
in  a  MACT  floor  of  approximately  670 
pg/dscm.  Approximately  85  percent  of 
SVM  test  condition  data  are  currently 
achieving  this  emissions  level. 

Finally,  as  discussed  in  an  earlier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP  metal,  antimony. 
Since  the  nxunber  of  metals  being 
considered  for  MACT  standards  may 
change,  we  are  investigating  the 
appropriate  structure  of  metals 
standards  (e.g.,  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  Using  the  refined  method 
discussed  above  for  SVM,  we  analyzed 
the  revised  database  with  respect  to  Cd 
and  Pb  data.  The  floor  analysis 
corresponding  to  PM  measurements 
below  0.030  gr/dscf  would  result  in  the 
following  floor  levels:  Cd  60  pg/dscm, 
and  Pb  560  pg/dscm. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  SVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  standard  would 
not  be  cost-effective  given  that  the  SVM 
Floor  level  of  57  pg/dscm  alone  would 
result  in  an  estimated  94  percent  SVM 
reduction  in  emissions. 

As  discussed  for  PM  BTF 
considerations,  the  Agency  also  re¬ 
evaluated  the  possible  appropriateness 
of  using  a  reduced  PM  emissions  level 
based  on  improved  PM  control  as  a  BTF 
standard  (with  corresponding  BTF 
reductions  in  SVMs  and  LVMs).  Even 
though  the  SVM  floor  standard  is  higher 
than  at  proposal,  our  preliminary 
judgment  is  that  significant  cost- 
effectiveness  considerations  will  likely 
be  encountered  in  a  final  analysis  of 
whether  to  establish  a  BTF  standard  for 
either  SVMs  or  for  Pb  or  Cd 
individually. 

If,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  SVM  floor 
standard  of  either  670  pg/dscm,  the 


Agency  will  determine  whether  a  BTF 
standard  based  on  control  of  HW  SVM 
feedrate  to  levels  below  those  at  the 
floor  would  be  appropriate.  This 
feedrate  limitation  would  in  turn  reduce 
SVM  emissions.  The  BTF  standard  and 
the  corresponding  l^el  of  feedrate 
control  would  be  dictated  by 
considerations  of  cost-effectiveness  and 
the  need  to  establish  more  stringent 
.RCRA-related  controls. 

c. 'MACT  floorfrir  new  sources.  At 
proposal,  the  Agency  defined  floor 
control,  based  on  the  best  performing 
source,  as  a  fabric  filter  w^  an  air-to- 
cloth  ratio  less  than  2.1  acfrn/ft^  and  a 
HW  MTEC  of  36,000  pg/dscm  The 
proposed  floor  level  for  new  cement 
kilns  was  55  pg/dscm. 

Upon  evaluation  of  the  revised 
database,  EPA  believes  that  the  floor 
control  and  emission  level  discussed 
above  for  existing  sources  for  SVMs 
would  also  be  appropriate  for  new 
sources.  In  this  event,  MACT  floor 
control  would  be  a  well-designed, 
operated  and  maintained  PM  control 
device  (i.e.,  fabric  filter  or  ESP) 
achieving  the  PM  floor  level  of  0.030  gr/ 
dscf.  The  Agency's  evaluation  of  the 
revised  SVM  data  resiilts  in  a  MACT 
floor  of  670  pg/dscm. 

Finally,  basra  on  the  revised 
database,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  individual  Cd 
and  Pb  standards  are:  Cd  65  pg/dscm 
and  Pb  550  pg/dscm. 

d.  BTF  Considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  SVM  BIT  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-effective. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
cement  kilns  in  light  of  the  revised 
database.  Even  though  the  SVM  floor 
standard  is  higher  tl^  at  proposal,  our 
preliminary  judgment  is  tl^t  significant 
cost-effectiveness  considerations  will 
likely  be  encountered  in  a  final  analysis 
of  whether  to  establish  a  BTF  standard 
for  either  SVMs  or  for  Pb  or  Cd 
individually. 

6.  Low  Volatile  Metals  (LVM)  (arsenic, 
beryllium,  and  chromium),  a.  MACT 
floor  for  existing  sources.  At  proposal, 
EPA  defined  floor  control  as  either  (1) 
a  fabric  filter  with  an  air-to-cloth  ratio 
less  than  2.3  acfrn/ft^  and  a  HW  MTEC 
of  140,000  (ig/dscm,  or  (2)  an  ESP  with 
a  specific  coUection  area  of  350  itV 
kacfin.  The  proposed  floor  level  was  130 
pg/dscm,  which  included  antimony. 

The  engineering  and  data  analysis 
method  iised  by  EPA  to  evaluate  the 
revised  database  and  identify  a  MACT 


floor  for  LVMs  is  also  related  directly  to 
the  PM  floor  analysis.  As  was 
determined  in  the  PM  analysis,  a  floor 
of  0.030  gr/dscf  represents  MACT  for 
cement  kilns  based  on  good  PM  control. 
Considering  all  LVM  data  from  sources 
achieving  a  PM  level  0.030  gr/dscf  or 
better,  EPA’s  evaluation  of  the  revised** 
cement  kiln  data  wovild  result  in  a  LVM 
floor  of  63  pg/dscm  (excluding  sotirces 
above  a  brea^oint  and  therefore 
excluding  those  with  substantially 
poorer  LVM  emissions  than  the  majority 
of  sources).  Approximately  90  percent 
of  cement  kiln  LVM  test  condition  data 
are  currently  achieving  this  emissions 
leveL 

Finally,  as  discussed  for  SVMs,  EPA 
is  continuing  to  investigate  the 
appropriate  structure  of  metals 
standards  (e.g.,  retain  the  volatility 
groups  or  esfohlish  individual  metals 
standards).  The  Agency  analyzed 
individual  As,  Be,  and  Cr  (hexavalent) 
data  and  established  individual  metal 
floor  levels  consistent  with  the 
engineering  evaluation  and  data 
analysis  method.  Where  PM 
measurements  are  below  0.030  gr/dscf, 
the  result  would  be:  As  10  pg/dscm.  Be 
1.1  pg/dscm,  and  Cr  (hexav^ent)  4.6 
pg/dscm. 

The  Agency  is  concerned  that  some  of 
the  potential  floor  standards  for  some 
individual  metals  (e.g..  Be,  Cr 
(hexavalent))  may  be  present  at  leveb 
approaching  practical  quantitation 
li^ts  (PQLs).  PQLs  are  the  lowest  level 
of  quantification  that  the  Agency 
believes  a  competent  analytical 
laboratory  can  be  expected  to  reliably 
achieve.  The  Agency  will  investigate 
whether  this  issue  may  need  to  be 
addressed  in  the  development  of  any 
individual  metals  standards  that  may  be 
considered  for  the  final  rulemaking.  We 
iuvite  comment  on  the  issue  of  PQLs 
and  LVM  BTF  standards. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  LVMs 
based  on  improved  PM  control  below 
0.030  gr/dscf.  However,  the  Agency 
concluded  that  a  BTF  LVM  standa^ 
would  not  be  cost-effective. 

As  discussed  for  PM,  a  reduced  PM 
emissions  level  based  on  improved  PM 
control  could  be  considered  in 
evaluating  a  potential  BTF  standard 
(taking  into  consideration 
corresponding  BTF  reductions  in  LVMs 
and  SVMs)  for  existing  CKs.  Because 
both  the  PM  and  LVM  floor  levels 
presented  today  would  be  similar  to  the 
proposed  floor,  a  BTF  standard  for 
either  LVMs  or  individual  As,  Be,  and 
Cr  (hexavalent)  standards  based  on 
improved  PM  control  wovdd  likely  raise 
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significant  cost-effectiveness  concerns 
and  may  not  ultimately  be  appropriate. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  floor 
control,  based  on  the  best  performing 
source,  as  a  fabric  filter  with  an  air-to- 
cloth  ratio  less  than  2.3  acfm/ft^  and  a 
HW  MTEC  of  25,000  pg/dscm.  The 
proposed  LVM  floor  level  for  new  CKs 
was  44  Mg/dscm. 

Based  upon  our  re-evaluation  of  the 
database,  die  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  LVMs  would  also  appear  to 
be  appropriate  for  new  sources.  MACT 
floor  control  is  a  well-designed  emd 
properly  operated  PM  control  device 
(i.e.,  fabric  filter,  ESP)  achieving  the  PM 
floor  level  of  0.030  gr/dscf.  The 
Agency’s  evaluation  of  the  LVM  data 
results  in  a  MACT  floor  of  63  pg/dscm. 

Finally,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  the  standards 
would  be:  As  10  pg/dscm.  Be  1.1  pg/ 
dscm,  and  Cr  (hexavalent)  4.6  pg/dscm. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  LVM  BTF  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-effective. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
CKs.  Because  both  the  alternative  PM 
and  LVM  floor  levels  presented  today 
are  lower  than  the  proposed  floors,  a 
BTF  standard  for  either  LVMs  or 
individual  As,  Be,  or  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  may  be  inappropriate  in  light  of 
the  cost-effectiveness  concerns  inherent 
in  this  scenario. 

7.  Hydrochloric  Acid  and  Chlorine 
(HCI/CI2).  a.  MACT  floor  for  existing 
sources.  At  proposal,  the  Agency 
identified  floor  control  for  total  chlorine 
(i.e.,  HCl  -f  CI2)  as  feedrate  control  of 
chlorine  in  the  hazardous  waste  at  an 
MTEC  not  to  exceed  1.6  g/dscm,  and 
proposed  a  floor  standard  of  630  ppmv. 
When  we  evaluated  the  revised  database 
prior  to  today’s  notice,  we  used  a  data 
analysis  method  similar  to  that  used  at 
proposal.  The  floor  control  would  be 
defined  the  same  way  as  proposed,  but 
the  floor  standard  would  be  120  ppmv. 
This  standard  should  be  readily 
achievable  given  that  93  percent  of  the 
test  conditions  in  the  revised  database 
are  meeting  that  level. 

We  used  the  following  data  analysis 
steps  for  both  the  proposed  standard 
and  today’s  alternative  standard:  (1) 
Rank  emissions  from  lowest  to  highest; 
(2)  define  as  floor  control  the  highest 
hazardous  waste  chlorine  MTEC  for  the 


6  percent  of  sources  with  the  lowest 
emissions;  and  (3)  define  as  the  floor 
standard  the  highest  test  condition 
average  emissions  of  any  test  condition 
operated  at  or  below  the  floor  MTEC 
(i.e.,  the  expanded  universe).  We  then 
refined  the  data  analysis  method  in  two 
respects  based  on  an  engineering 
evaluation  of  the  revised  database:  (1) 
We  did  not  add  a  computed  emissions 
variabihty  factor  and  (2)  several  test 
conditions  were  deleted  fit)m  the 
expanded  universe  where  an 
engineering  evaluation  revealed  that 
SREs  were  significantly  worse  than  the 
majority  of  other  SREs. 

In  the  case  of  total  chlorine  emissions 
for  CKs,  it  appears  not  to  be  appropriate 
to  use  a  breakpoint  analysis  to  screen 
firom  the  expanded  universe  sources  that 
are  not  achieving  an  appropriate 
removal  efficiency.  This  is  because  total 
chlorine  is  removed  incidentally  by 
reactions  with  the  alkaline  raw 
materials  (e.g.,  limestone).  Thus,  it  is 
difficult  to  reason  that  poor  SRE  is 
caused  by  poor  design,  operation,  or 
maintenance  of  the  control  system. 
Nonetheless,  we  believe  it  is  still 
appropriate  to  screen  out  clearly 
anom^ous  SREs  because  they  are  likely 
indicative  of  an  incorrect  MTEC  value 
or  emission  measurement.  An  incorrect 
value  for  either  could  affect  the  floor 
standard. 

b.  BTF  considerations  for  existing 
sources.  At  proposal,  the  Agency 
defined  BTF  control  as  wet  scrubbing 
with  a  99  percent  removal  efficiency, 
but  determined  that  a  BTF  standard 
would  not  be  cost-effective.  Given  that 
the  alternative  floor  level  presented 
today  would  be  substanti^ly  lower  than 
the  proposed  floor,  a  BTF  standard 
would  be  less  cost-effective.  Thus,  we 
believe  that  our  final  analysis  is  likely 
to  conclude  that  a  BTF  standard  would 
not  be  warranted. 

c.  MACT  floor  for  new  soiirces.  At 
proposal,  the  Agency  defined  floor 
control  for  new  sources  as  hazardous 
waste  feedrate  control  for  chlorine  at  an 
MTEC  of  1.6  g/dscm  or  less.  The 
proposed  floor  standard  was  630  ppmv, 
the  same  as  the  floor  standard  for 
existing  sources. 


Or  where  we  had  data  from  fewer  than  30 
sources,  the  three  sources  with  the  lowest  emissions 
(i.e.,  3  represents  the  median  of  the  five  best 
performing  sources). 

as  See  previous  discussion  in  the  text.  As  we 
discussed  at  proposal  (61  FR  at  17396),  the 
computed  variability  fector  for  this  standard 
resulted  in  a  standard  that  did  not  comport  with 
engineering  infcxmation  on  the  APCDs  at  issue, 
engineering  experience  on  facility  performance 
within  this  source  category,  or  the  emissions 
database. 

a^The  floor  standard  without  screening  the 
anomalous  SREs  would  have  been  160  ppmv. 


Given  that  the  alternative  data 
analysis  method  discussed  above  for 
existing  sources  did  not  change  the 
expanded  universe,  except  to  screen  out 
test  conditions  with  anomalous  SREs, 
MACT  floor  control  and  the  floor 
emission  level  would  be  the  same  as  for 
existing  sources:  hazardous  was\e 
feedrate  control  for  chlorine  at  an  MTEC 
of  1.6  g/dscm  or  less,  resulting  ina  floor 
standard  of  120  ppmv  (i.e.,  after 
screening  out  test  conditions  with 
anomalous  SREs). 

d.  BTF  considerations  for  new 
sources.  The  Agency  proposed  a  BTF 
standard  for  new  sources  of  67  ppmv 
based  on  wet  scrubbing.  Given  that 
imder  the  revised  data  analysis  method 
discussed  today  the  floor  standard 
would  be  much  lower  than  proposed, 
the  Agency  believes  that  the  economic 
impact  analysis  being  conducted  in 
support  of  the  final  rule  is  likely  to  raise 
significant  concerns  about  cost- 
effectiveness.  In  that  event,  the  Agency 
would  promulgate  the  120  ppmv  floor 
standard  for  new  sources. 

8.  Carbon  Monoxide  (CO).  The 
Agency  proposed  the  same  MACT  floor 
standaiitls  for  CO  for  existing  and  new 
CKs,  and  determined  that  BTF  controls 
would  not  be  cost-effective.  Floor 
control  was  defined  for  kilns  with  by¬ 
pass  ducts  as  operation  under  good 
combustion  practices  and  the  standard 
was  100  ppmv,  HRA,  measured  in  the 
by-pass  duct.  For  kilns  without  a  by¬ 
pass  duct  (i.e..  long  wet  and  dry  kilns), 
no  CO  standeird  was  proposed  given  that 
CO  levels  in  the  main  stack  would  not 
be  an  indicator  of  combustion 
efficiency.  This  is  because  CO  can  be 
generated  by  process  chemistry  (i.e., 
dissociation  of  CO2  to  form  COl  and 
evolution  fiom  trace  organics  in  the  raw 
material  feedstocks,  as  well  as  from 
combustion  of  fuels. 

The  Agency  continues  to  believe  that 
the  proposed  CX)  standard  for  kilns 
equipped  with  a  by-pass  duct  would  be 
appropriate.  However,  under  one  option 
being  considered  for  limiting  CO  (and 
HC)  emissions,  kilns  without  a  by-pass 
duct  would  also  be  required  to  comply 
with  a  CO  limit  based  on  the  level 
achieved  during  the  performance  test 
demonstrating  compliance  with  the  HC 
limit.  See  di^ussion  in  Part  Two, 
Section  II.C. 

Finally,  the  Agency  continues  to 
believe  ffiat  a  BTF  standard  for  CO 
based  on  better  combustion  practices  is 
likely  to  raise  significant  cost- 
effectiveness  considerations. 

9.  Hydrocarbons  (HC).  The  Agency 
proposed  the  same  MACTT  floor 
standards  for  HC  for  existing  and  new 
CKs,  and  determined  that  BTF  controls 
would  not  be  cost-effective.  Floor 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Proposed  Rules 


24231 


control  was  defined  for  kilns  with  by¬ 
pass  ducts  as  operation  under  good 
combustion  practices  and  the  standard 
was  6.7  ppmv,  based  on  an  hourly 
rolling  average  (HRA  and  measured  in 
the  by-pass  duct.  For  kilns  without  a  by¬ 
pass  duct  (i.e.,  long  wet  and  dry  kilns), 
fioor  control  was  defined  as  good 
combustion  practices  and  use  of  raw 
materials  with  relatively  low  organic 
content,  and  the  standard  was  20  ppmv, 
HRA,  measured  in  the  main  stack. 

In  evaluating  the  revised  database  for 
today’s  notice,  the  20  ppmv  standard 
still  appears  to  be  appropriate  for  the 
main  stack  of  long  kilns  When 
considering  by-pass  kilns,  however,  the 
revised  database  still  lacks  HC 
emissions  data  for  the  only  two  CKs 
currently  burning  hazardous  waste  in 
imits  equipped  with  by-pass  ducts. 
These  two  somrces  are  complying  with 


the  BIF  rules  by  documenting  that  CO 
levels  are  below  100  ppmv,  HRA. 

Under  one  attractive  option  for 
compliance  with  the  CO  and  HC 
standards  (i.e.,  sources  would  have  the 
option  of  complying  with  either  the  CO 
or  HC  standard;  see  discussion  in  Part 
Two,  Section  II.C),  we  would  expect 
that  these  two  sources  would  continue 
to  comply  with  the  CO  limit.  Thus,  it 
may  not  be  necessary  to  establish  a  HC 
limit  for  them.  However,  given  that  it 
may  be  prudent  to  establish  a  HC  limit 
for  these  by-pass  kilns,  we  would 
transfer  the  good  combustion  practices- 
based  HC  standard  for  incinerators — 10 
ppmv,  HRA — to  these  kilns.  This  is 
appropriate  because:  (1)  Good 
combustion  practices  is  floor  control  for 
CO  and  HC  for  these  kilns  as  well  as  for 
incinerators;  and  (2)  given  that  the  good 
combustion  practices-based  CO 


standard  is  the  same  for  incinerators 
and  by-pass  kilns,  the  good  combustion 
practices-bfised  HC  standard  should  also 
be  the  same. 

As  discussed  at  proposal,  the  Agency 
continues  to  be  concerned  about  cost- 
effectiveness  considerations  related  to 
BTF  controls  for  HC  based  on  operating 
under  better  combustion  practices. 

G.  Re-Evaluation  of  Proposed  MACT 
Standards  for  Lightwei^t  Aggregate 
Kilns 

We  discuss  in  this  section  the  basis 
for  the  revised  standards  for  LWAKs 
that  could  result  from  applying  various 
engineering  evaluation  and  data 
an^ysis  methods  to  the  revised 
emissions  database  A  comparison  of 
the  proposed  and  potentially  revised 
standanls  for  existing  and  new  sources 
is  presented  in  the  table  below: 


Table  II.G;— Revised  Standards  for  Existing  and  New  LWAKs  ' 


HAP  or  HAP  surrogate 

Existing  sources 

New  sources 

Proposed 

standard 

Revised 

standard 

Proposed 

standard 

Revised 

standard 

D/F  (ng  TEQ/dscm)  . . . . „.... 

0J20 

0.20 

0.20 

0.20 

Hg  (|ig/dscm)  . . . . 

72 

47 

72 

47 

PM  (gr/dsef)  . 

0.030 

0.022 

0.030 

0.022 

HCI/CI2  (ppmv)  . . . . 

450 

130 

62 

43 

CO  (ppmv)  . . . . . 

100 

100 

100 

too 

HC  (ppmv)  . . . . . 

14 

10 

14 

10 

SVM  (pg/dsem) . . . . 

12 

76 

52 

76 

LVM  (|ig/dscm)  . . . . . 

340 

37 

55 

37 

^  All  emission  levels  are  corrected  to  7%  O2. 


1.  Dioxins  and  Furans  (D/F).  a.  MACT 
floor  for  existing  sources.  At  proposal, 
the  Agency  had  D/F  emissions  for  only 
I  one  LWAK  and  therefore  pooled  that 
I  LWAK  data  point  with  D/F  data  for  CKs 
^  to  identify  MACT  standards, 
g  Consequently,  floor  control  and  the 
■  floor  emission  level  for  LWAKs  were  the 
I  same  as  for  CKs.  The  proposed  floor 
control  was  “temperature  control  at  the 
;  inlet  to  the  fabric  filter^*  at  418  “F”,  and 
the  proposed  floor  emission  level  was 
“0.20  ng  TEQ/dscm,  or  temperature  at 
i  the  inlet  to  the  fabric  filter  not  to  exceed 
I  418  "F”.  The  Agency  reasoned  that 
I  pooling  D/F  data  for  LWAKs  and  CKs 

I  could  be  appropriate  because  both  types 

^  The  Agency  dtd  not  propose  a  HC  standard  for 
the  main  stack  of  a  preheater  or  preheatw/ 
precalciner  kiln.  See  FR  at  17397-8.  The  Agency  is 
currmitly  developing  MACT  standards  for  non- 
waste  burning  cement  kilns,  however.  Any 
I  standards  that  the  Agency  may  propose  that  are 

I  applicable  to  the  main  stack  of  a  preheater  or 

prefaeater/precalciner  non-waste  bumii^  kiln  may 
also  be  appropriate  for  the  main  stack  of  such 
hazardous  waste  burning  kilns. 

^  The  two  kilns  operating  with  by-pass  ducts  are 
Medusa’s  facility  in  Demopolis,  AL.  and  Lone  Star’s 
I  facility  in  Cape  Girardeau,  MO.  We  note  that 


of  devices  are  designed  and  operated 
similarly  with  respect  to  factors  that  can 
affect  siudace-catalyzed  D/F  formation. 
Both  LWAKs  and  CKs  have  hi^  PM 
inlet  loadings  comprised  primarily  of 
entrained  raw  material  and  both  are 
equipped  with  fabric  filters  that  opmBte 
within  the  same  temperature  range. 

Commenters  on  the  proposed  rule, 
however,  argued  that  pooling  LWAK 
and  CK  D/F  data  was  inappropriate  for 
purposes  of  establishing  MACT 
standards  for  LWAKs.  Since  proposal, 
the  Agency  has  obtained  D/F  emissions 
data  ^m  two  additional  LWAK 
facilities.  These  data  are  included  in  the 
revised  emissions  database  and  are  used 


Holnam  haa  a  long  wet  kiln  in  Qaiksville,  MO  that 
has  been  retrofitted  with  a  mid-kiln  sampling  pent 
for  purposes  of  monitoring  CO  in  compliance  with 
the  BIF  rule.  That  monitoring  approach  would  be 
acceptable  under  the  MACT  rule  as  well. 

^Additional  details  of  the  engineering  and  data 
analysis  evaluations  performed  on  the  revised 
emissions  database  can  be  found  in  the  Agency’s 
backgroimd  document:  USEPA,  “Draft  Technical 
Support  Document  for  HWC  MACT  Standards 
(NODA).  Volume  I:  MACT  Evaluations  Based  on 
Revised  Database’’,  April  1997. 


to  identify  the  alternative  standards 
presented  here. 

Based  upon  evaluation  of  the  revised 
LWAK  D/F  database,  our  engineering 
evaluation  of  the  data  and  other 
information  on  LWAK  performance 
suggests  the  floor  control  can  be 
specified  as  “temperature  control  at  the 
inlet  to  the  fabric  filter  at  400  "F’.  This 
would  result  in  a  floor  emission  level  of 
“0.20  ng  TEQ/dscm,  or  4.1  ng  TEQ/ 
dsem  and  temperature  at  the  inlet  to  the 
fabric  filter  not  to  exceed  400 
Given  that  the  entire  revised  database 
also  comprises  the  expanded  universe 
(all  sources  using  floor  control)  the 
highest  single  run  for  the  test  condition 


*■  All  LWAKs  currently  burning  hazardous  waste 
are  equipped  with  fat»c  filters. 

42  The  standard  would  be  expressed  in  the  form 
of  a  TEQ  level  confoined  with  a  maximum 
temperature  at  the  PM  control  device.  This  form  of 
the  standard  is  consistmt  with  the  revised  data  and 
would  result  in  somewhat  lower  emissimis  {Le., 
because  without  the  TEQ  limit,  some  sources  could 
exceed  that  TEQ  level  at  the  spedfiediempeiature). 
Thus,  expressing  the  standard  in  this  form  better 
achieves  the  statuSmy  mandate  to  establish 
standards  that  provide  the  maximum  degree  of 
reduction  that  is  achievable  in  practice. 
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with  the  highest  run  average  would  be 
a  reasonable  floor  level  from  an 
engineering  perspective.  (Note  that  if 
this  were  a  large  data  set,  the  floor  level 
could  be  identified  simply  as  the 
highest  test  condition  average.)  This 
floor  level  is  more  than  40  percent 
higher  than  the  highest  test  condition 
average  (because  of  substantial 
variability  among  the  runs  for  that  test 
condition),  and  thus  appears  to  be  a 
level  that  LWAKs  shovdd  be  able  to 
meet  routinely  using  floor  control. 

As  discussM  for  temperature 
control  to  400  "F  or  less  is  appropriate 
for  floor  control  because,  from  an 
engineering  perspective,  it  is  within  the 
range  of  reasonable  values  that  could 
have  been  selected  considering  that:  (1) 
The  optimum  temperature  window  for 
surface-catalyzed  D/F  formation  is  450- 
750  "F;  and  (2)  below  350  ®F,  kiln  gas 
can  fall  below  the  dew  point  whic^  can 
increase  corrosion  in  fabric  filters  and 
reduce  performance  of  the  control 
device.  In  addition,  more  than  three 
LWAKs  in  the  revised  database  were 
operated  at  temperatures  of  400  "F  or 
less  (even  thou^  we  do  not  have  D/F 
emissions  data  for  them).  Thus,  this 
temperature  level  appears  to  be  readily 
achievable. 

Although  only  two  of  the  three 
LWAKs  for  which  we  have  D/F 
emissions  data  operated  the  fabric  filter 
at  400  "F  or  lower  (the  third  operated  at 
417  "F),  we  have  fabric  filter  operating 
data  for  other  LWAKs  when  performing 
emissions  testing  for  other  HAPs  that 
document  fabric  filter  operations  at  400 
“F  or  lower.  The  LWAK  whose  fabric 
filter  was  operated  at  417  "F  had  lower 
D/F  emissions  than  a  kiln  whose  fabric 
filter  was  operated  at  400  "F.  Thus,  even 
though  our  engineering  evaluation  did 
not  explicitly  include  the  LWAK  whose 
fabric  filter  operated  at  417  "F.  defining 
MACT  floor  control  as  “temp>eratiue 
control  at  the  inlet  to  the  fabric  filter  at 
400  °F”  did  not  result  in  a  lower  MACT 
floor  emission  level  (i.e.,  lower  than  4.1 
ng  TEQ/dsem).  Rather,  doing  so  ensures 
that  LWAKs  vtrill  be  operating  at  floor 
levels  consistent  with  soimd  operational 
practices  for  controlling  D/F. 

b.  BTF  considerations  for  existing 
sources.  The  Agency  proposed  a  BTF 
standard  of  0.20  ng  T^/dsem  based  on 
AQ  operated  at  a  temperature  of  ^00 
•F. 

Upon  evaluation  of  the  revised  LWAK 
D/F  database,  LWAKs  appear  to  be  able 
to  achieve  a  0.20  ng  TEQ/dsem  standard 
simply  by  rapidly  quenching 
combustion  gases  at  the  exit  of  the  kiln 
to  ^00  "F.  and  insulating  the  duct-work 
leading  to  the  fabric  filter  to  maintain 
gas  temperatures  and  avoid  dew  point 
problems.  Although  the  data  are  not 


conclusive,  and  further  testing  is 
warranted  to  confirm  this  approach,  our 
engineering  evaluation  of  all  available 
information  indicates  that  this  approach 
should  be  feasible.^  If  this  approach 
proves  to  be  less  effective  than 
anticipated,  then  ACI  can  be  used  to 
achieve  the  BTF  standard. 

We  continue  to  believe  that  this  BTF 
standard  is  appropriate  given  the 
concerns  the  Agency  has  expressed 
about  the  risks  posed  by  D/F  emissions. 
See  discussion  regarding  a  D/F  BTF 
standard  for  CKs  at  61  FR 17392. 

Further,  a  BTF  standard  of  0.20  ng  TEQ/ 
dsem  would  preclude  the  need  to 
provide  further  controls  imder  RCRA 
authority. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  BTF  considerations  for 
new  LWAKs  were  the  same  as  for  new 
CKs,  and  the  proposed  standards  were 
the  same. 

Upon  evaluation  of  the  revised  LWAK 
D/F  database,  the  floor  control  and 
emission  level  discussed  above  for 
existing  sources  would  also  appear  to  be 
appropriate  for  new  sources  (i.e., 
“temperature  control  at  the  inlet  to  the 
fabric  filter  at  400  °F’’  corresponding  to 
an  emission  level  of  “0.20  ng  TEQ/ 
dsem,  or  4.1  ng  TEQ/dsem  and 
temperature  at  the  i^et  to  the  fabric 
filter  not  to  exceed  400  *F”.  Our 
engineering  evaluation  indicates  that 
the  best  controlled  source  is  one  that  is 
controlling  temperature  control  at  the 
inlet  to  the  fabric  filter  at  400  "F. 

d.  BTF  considerations  for  new 
sources.  The  Agency  proposed  ACI  as 
BTF  control  and  a  BTF  standard  of  0.20 
ng  TEQ/dsem.  We  continue  to  believe 
that  this  BTF  standard  is  appropriate  for 
new  sources  for  the  same  reasons 
discussed  above  in  the  context  of 
existing  sources.  Note  that  BTF  control, 
as  for  existing  sources,  would  be 
defined  as  rapid  quench  of  kiln  gas  to 
^00  ‘'F  combined  with  duct  insulation, 
as  required,  or  ACI  operated  at  ^00  **F. 

2.  Mercury  (Hg)  a.  MACT  Floor  for 
existing  sources.  At  proposal,  the 
Agency  identified  floor  control  as 
hazardous  waste  feedrate  control  not  to 
exceed  an  MTEC  of  17  pg/dsem.  EPA 
proposed  a  floor  stand^d  of  72  \ig/ 
dsem. 

All  LWAKs  employ  fabric  filters  and 
one  soiirce  uses  a  fabric  filter  and 
venturi  scrubber  to  control  mercury. 
However,  since  Hg  is  generally  in  the 
vapor  form  in  and  downstream  of  the 
combustion  chamber,  including  the  air 
pollution  control  device,  faluic  filters 


See  USEPA,  "Draft  Technical  Support 
Document  for  HWC  MACT  Standards  (NODA), 
Volume  I:  MACT  Evaluations  Based  on  Revised 
Databewe”,  April  1997. 


alone  do  not  achieve  good  mercury 
control.  Mercury  emissions  from 
LWAKs  are  currently  controlled  under 
the  BIF  rule,  which  establishes  limits  on 
the  maximum  feedrate  of  Hg  in  total 
feedstreams  (e.g.,  hazardous  waste,  raw 
materials).  Thus,  MACT  is  based  on 
hazardous  waste  feed  control. 

Review  of  the  updated  Hg  data  in  the 
revised  database  indicate  that  LWAKs 
did  not  conduct  Hg  spiking  of  the 
hazardous  wastes  widi  the  exception  of 
one  facility,  and  thus  the  Hg  content  in 
the  wastes  during  testing  is  likely 
representative  of  typical  operations.  The 
data  from  this  testing  also  show  that  raw 
materials  can  represent  a  significant 
source  Hg  input  to  the  kiln  system. 

Since  the  best  performing  sources, 
measured  by  Hg  emissions,  do  not 
employ  a  dedicated  device  capable  of 
Hg  control,  the  Agency  believes  that  the 
Hg  data  are  essentially  “normaT*  even 
though  generated  during  worst  case 
compliance  testing  conditions  for  other 
parameters. 

To  evaluate  these  revised  data  for  the 
purpose  of  determining  a  MACT  floor, 
the  Agency  used  the  following  data 
analysis  steps:  (1)  Rank  Hg  emissions 
from  lowest  to  highest;  (2)  conduct  a 
breakpoint  analysis  on  the  ranked  Hg 
emissions  data,  and  (3)  establish  the 
floor  standard  equal  to  the  test 
condition  average  of  the  breakpoint 
source.  The  bre^point  analysis  reflects 
an  engineering  evaluation  of  the  data 
and  ensures  that  the  one  source  that 
spiked  elevated  quantities  of  Hg  did  not 
drive  the  floor  level  upward  to  levels 
higher  than  the  preponderance  of  this 
“normal''  data  indicates  is  routinely 
achievable.  The  Agency's  analysis 
results  in  a  MACT  floor  level  of  47 
dsem.  The  revised  database  indicates 
that  approximately  75  percent  of 
LWA^  are  achieving  this  floor  level. 

b.  B'TF  considerations  for  existing 
sources.  The  Agency  originally 
considered  a  BIT  standud  based  on 
flue  gas  temperature  reduction  to  400  **F 
or  less  followed  by  AQ,  but  determined 
that  a  BTF  level  would  not  be 
warranted. 

EPA  continues  to  believe  that  flue  gas 
temperature  reduction  to  400  "F 
followed  by  AQ  is  the  appropriate  BTF 
control  option  for  improved  Hg  control 
at  LWAKs.  As  discussed  above  for 
existing  CKs,  we  have  assumed  an  AQ 
efiectiveness  of  60  percent  in 
identifying  BTF  levels  for  LWAKs  for 
the  purposes  of  today's  analysis.  Thus, 
the  BTF  standard  is  15  pg/dsem  which 
is  based  on  a  AQ  efficiency  of  60 
pm:ent  applied  to  the  floor  level  of  33 
pg/dsem.  Going  to  a  BTF  standard  of  15 
p^dsem  for  mercury  is  consistent  with 
the  range  examined  in  the  proposal. 
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However,  at  proposal,  significant  cost- 
efiectiveness  issues  were  raised  (and 
commented  extensively  on).  It  is  likely 
that  those  same  issues  would  arise  here 
with  respect  to  a  BTF  standard  of  15 
dscm. 

c.  MACT  floor  for  new  soiirces.  At 
proposal,  the  Agency  identified  floor 
control  as  hazardous  waste  feedrate 
control  not  to  exceed  an  MTEC  of  17  |ig/ 
dscm — the  same  as  existing  sources. 
Thus,  EPA  proposed  an  identical  floor 
standard  of  72  pg/dscm. 

For  the  same  reasons  discussed  for 
existing  LWAKs,  the  Agency  believes 
that  the  most  appropriate  engineming 
evaluation  and  data  analysis  method  to 
identify  the  floor  level  is  identical  to  the 
analysis  done  for  existing  sources.  Thus, 
the  MACT  Floor  standard  would  be  47 
pg/dscm  for  new  LWAKs. 

d.  BTF  considerations  for  new 
sources.  The  Agency  considered  a  BTF 
standard  for  new  sources  based  on  ACI, 
but  determined  that  it  would  not  be 
cost-effective  to  adopt  the  BTF  standard. 
The  Agency  continues  to  consider  the 
use  of  ACI  as  the  BTF  technology.  In 
evaluating  the  revised  database,  EPA 
has  identified  a  level  of  15  pg/dscm  as 
the  BTF  standard  for  new  sources  based 
on  AQ  and  flue  gas  temperature 
reduction  to  400  ‘*F  or  less.  This  is  based 
on  a  source  achieving  the  MACT  new 
floor  level  of  33  pg/dscm  and  then 
applying  ACI  with  a  60  percent  removal 
efficiency.  Again,  in  light  of  the  reasons 
identified  for  existing  sources,  the 
Agency  has  concerns  as  to  whether  a 
BTF  level  based  on  ACI  will  ultimately 
be  warranted  for  new  LWAK  sources. 

3.  Particulate  Matter  (PM),  a.  MACT 
Floor  for  Existing  Sources.  At  proposal, 
EPA  defined  floor  control  as  a  fabric 
filter  with  an  air-to-cloth  ratio  of  2.8 
acfin/ft  2.  The  MACT  floor  was  0.049  gr/ 
dscf. 

In  evaluating  the  revised  database,  we 
examined  a  refined  engineering 
evaluation  and  data  aii^ysis  method  to 
identify  a  MACT  floor,  lliis  evaluation 
was  a  foiir-step  process:  (1)  Rank  all  PM 
emissions  data  and  identify  the  MACT 
floor  controls  used  by  the  best 
performing  6  percent  of  sources.  (2) 
Develop  the  expanded  universe  to 
include  all  soiuoes  employing  MACT 
control,  without  further  characterizing 
MACT  control  (e.g.,  air-to-cloth  ratio  of 
the  fabric  filter)  as  done  in  the  proposal 
because  we  do  not  have  sufficient  data 
on  the  detailed  design,  operating,  and 
maintenance  characteristics  related  to 
test  conditions  in  the  revised  database. 
Since  all  LWAKs  use  fabric  filters  for 
PM  control,  all  test  condition  data  are 
included  in  the  expanded  universe.  (3) 
For  each  PM  test  condition,  evalxiate  the 
corresponding  SVM  SRE  and  screen  out 


sources  that  have  relatively  poor  SREs 
(i.e.,  outliers  above  a  breakpoint  in  the  ^ 
data  array),  which  is  an  indicator  of 
poor  design,  operation,  and 
maintenance  characteristics  of  the 
MACT  controls  at  the  source.  (4) 

Identify  the  MACT  floor  equal  to  the 
highest  test  condition  average  of  all  test 
conditions  in  the  PM  expanded 
imiverse. 

The  Agency’s  evaluation  of  the  LWAK 
PM  data  results  in  a  MACT  floor  of 
0.022  gr/dscf.  All  LWAK  test  condition 
data  are  achievine  0.022  gr/dscf. 

LWAKs  typically  operate  at  higher 
stack  oxygen  concentrations  compared 
to  other  combustion  systems  due  to  the 
LWAK  manufacturing  process  (e.g., 
excess  air  is  forced  into  the  kiln  to  aid 
in  the  expansion  of  the  raw  material 
into  lightweight  aggregate).  Typical 
stack  oxygen  concentrations  range  from 
12  to  16  percent,  while  CKs,  for 
example,  typically  range  fixim  3  to  8 
percent.  Since  the  standards  are 
expressed  at  7  percent  oxygen,  the  floor 
standard  of  0.022  gr/dscf  would  be 
equivalent  to  0.014  gr/dscf  at  12  percent 
oxygen  and  0.008  gr/dscf  at  16  percent 
oxygen  imder  the  conditions  that 
LWAKs  t^ically  operate. 

In  the  ^RM,  the  Agency  proposed 
that  sources  maintain  continuous 
compliance  with  the  PM  standard 
through  the  use  of  a  PM  CEMS.  A 
decision  whether  to  require  LWAKs  to 
install  a  PM  CEMS  will  be  made  at  the 
completion  of  an  on-going 
demonstration  testing  program  to 
determine  if  at  least  one  PM  CEMS  can 
meet  the  proposed  performance 
specifications.  Since  the  floor  standard 
discussed  above  was  based  on  manual 
test  method  data,  the  Agency  will  re¬ 
evaluate  at  the  completion  of  the  CEMS 
testing  program  whether  these  PM  floor 
standard  would  be  appropriate  in  the 
event  that  the  final  rulemaking  requires 
continuous  compliance  with  a  PM 
CEMS.  The  Agency  will  notice  the 
resiilts  and  conclusions  of  the 
demonstration  test  program  in  the 
docket  for  the  HWC  rule. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
proposed  a  BTF  level  of  0.030  gr/dscf 
and  solicited  comment  on  an  alternative 
BTF  level  of  0.015  gr/dscf  based  on 
improved  PM  control. 

Based  on  the  revised  database,  we  can 
evaluate  a  reduced  PM  emissions  level 
lower  than  0.022  gr/dscf  as  the  BTF 
standard  (in  coiqunction  with  BTF 
reductions^in  SVMs  and  LVMs).  This 
would  require  an  improved  PM 
collection  technology  such  as  the  use  of 
more  expmsive  fabric  filter  bag 
material.  Given  that  the  alternative  floor 
level  analysis  presented  today  would  be 
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substantially  lower  than  the  proposed 
floor  and  BTF  levels,  significant  cost- 
efiectiveness  considerations  come  into 
play  and  suggest  that  BTF  levels  may 
not  ultimately  prove  to  be  warranted. 

c.  MACT  floor  for  new  sources.  At 
proposal,  EPA  defined  floor  control  for 
new  sources  as  a  fabric  filter  with  an  air- 
to-cloth  ratio  of  1.5  acfin/ft  The  MACT 
floor  was  0.054  gr/dscf. 

Based  upon  evaliiation  of  the  revised 
database,  the  floor  control  and  emission 
level  discussed  above  for  existing 
sources  would  also  appear  to  be 
appropriate  for  new  sources.  Therefore, 
MACT  floor  control  is  a  well-designed 
and  properly  operated  fabric  filter,  and 
the  MACT  floor  for  new  LWAKs  is  0.022 
gr/dscf. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  EPA  proposed  a 
BTF  standard  of  0.030  gr/dscf  based  on 
improved  PM  control,  which  was 
consistent  with  existing  sources. 

Today,  as  discussed  above  for  existing 
source  BTF  considerations  and  based 
upon  examining  the  revised  database  in 
light  of  the  findings  at  proposal,  a  BTF 
standard  for  new  soiuces  teyond  0.022 
gr/dscf  (and  corresponding  BTF 
reductions  for  SV^^  and  LVMs)  would 
not  appear  to  be  cost-effective. 

4.  SemivolatUe  Metals  (SVM) 
(cadmium  and  lead),  a.  MACT  floor  for 
existing  sources.  At  proposal,  EPA 
defined  floor  control  as  either  (1)  a 
fabric  filter  with  an  air-to-cloth  ratio  of 
1.5  acfin/ft  ^  with  a  hazardous  waste 
(HW)  MTEC  less  than  270,000  pg/dscm, 
or  (2)  a  combination  of  a  fobtic  filter  and 
venturi  scrubber  with  an  air-to-cloth 
ratio  of  4.2  acfin/ft  ^  and  a  HW  MTEC  * 
less  than  54,000  pg/dscm.  The  proposed 
floor  level  was  12  pg/dscun. 

LWAKs  use  a  combination  of  good 
PM  control  and  limiting  hazardous 
waste  feedrates  to  cont^  SVM 
emissions.  SVMs  are  controlled  most 
efficiently  by  technologies  which  are 
effective  at  capturing  ^e  PM,  such  as 
fabric  filters  which  are  employed  by  aU 
LWAKs.  EPA’s  revised  datab^  shows 
that  SVM  emissions  vary  substantially 
fiom  3  to  over  1600  pg/dscm  with  60 
percent  below  80  pg/dscm  and  the 
remaining  40  percent  above  400 pg/ 
dscm. 

The  refined  data  analysis  method 
used  by  EPA  to  evaluate  and  identify  a 
MACT  floor  would  be  based  directly  on 
the  resvdts  fiom  the  PM  floor  analyses 
discussed  above.  As  mentioned  tiiere, 
0.022  gr/dscf  would  appear  to  represent 
the  MACT  flow  for  LWAKs  based  on 
good  PM  control.  Since  SVMs  are 
controlled,  in  part,  by  a  well-designed 
and  operated  PM  control  devices,  it 
follows  that  sources  achieving  this  PM 
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performance  level  should  also  be 
controlling  SVMs  emissions. 

Therefore,  in  its  refined  SVM  analyses 
of  the  revised  databctse,  the  Agency 
would  first  consider  ail  SVM  data  when 
corresponding  PM  measurements  are 
below  0.022  gr/dscf.  To  identify  the 
SVM  floor  from  these  data,  we  identify 
either  at  die  highest  SVM  test  condition 
average  or  the  level  that  excludes 
sources  achieving  substantially  poorer 
SVM  control  than  the  majority  of 
sources.  It  is  most  likely  appropriate  to 
use  the  latter  approach — excluding 
sources  with  significantly  poorer  SVM 
performance — because  their  higher  SVM 
emissions  may  be  the  result  of 
exceedingly  high  SVM  feedrates  or  some 
othet  factor  wldch  is  not  able  to  be 
discerned  from  the  data  available  to  the 
Agency.  An  SVM  emissions  breakpoint 
ai^ysis  is  the  approach  for  excluding 
these  poorer  performing  test  conditions. 

Applying  tnis  evaluation  technique  to 
the  revised  LWAK  SVM  database  results 
in  a  MACT  floor  of  76  pg/dscm. 
Approximately  62  percent  of  LWAK 
SVM  test  condition  data  are  currently 
achieving  this  emissions  level. 

Finally,  as  discussed  in  an  earlier 
section,  a  preliminary  analysis  indicates 
that  MACT  standards  may  not  be 
warranted  for  one  HAP  metal,  antimony. 
Since  the  munber  of  metals  being 
considered  for  MACT  standards  may 
change,  we  are  investigating  the 
appropriate  structure  of  metals 
standards  (e.g.,  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  Using  the  refined  method 
discussed  above  for  SVM,  we  analyzed 
the  revised  database  with  respect  to  Cd 
and  Pb  data.  The  floor  analysis 
corresponding  to  PM  measurements 
below  0.022  gr/dscf  would  result  in  the 
following  floor  levels:  Cd  53  pg/dscm, 
and  Pb  67  pg/dscm. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  SVMs 
based  on  improved  PM  control. 
However,  the  Agency  concluded  that  a 
BTF  standard  would  not  be  cost- 
effective  given  that  the  SVM  floor  level 
of  12  fig/dscm  alone  would  result  in  an 
estimated  97  percent  SVM  reduction  in 
emissions. 

As  discussed  for  PM  BTF 
considerations,  the  Agency  also  re¬ 
evaluated  the  possible  appropriateness 
of  using  a  reduced  PM  emissions  level 
based  on  improved  PM  control  €ks  a  BTF 
standard  (with  corresponding  BTF 
reductions  in  SVMs  and  LVMs).  Even 
though  the  alternative  SVM  floor 
standard  is  higher  than  at  proposal,  our 
preliminary  judgement  is  that 
significant  cost-effectiveness 
considerations  will  be  nonetheless 


encoimtered  in  a  final  analysis  of 
whether  to  establish  a  BTF  standard  for 
SVMs  or  for  Pb  or  Cd  individually. 

If,  however,  the  revised  risk 
assessment  yet  to  be  conducted  would 
show  significant  risk  at  a  SVM  floor 
standard  of  76  pg/dscm,  which  would 
be  the  floor  level  resulting  from 
application  of  the  data  an^ysis  method 
discussed  above,  the  Agency  will 
determine  whether  a  BTF  standard 
based  on  control  of  SVM  feedrate  to 
levels  below  those  at  the  floor  wovdd  be 
appropriate.  This  feedrate  limitation 
would  in  turn  reduce  SVM  emissions. 
The  BTF  standard  and  the 
corresponding  level  of  feedrate  control 
would  be  dictated  by  considerations  of 
cost-effectiveness  and  the  need  to 
establish  more  stringent  RCRA-related 
controls. 

c.  MACT  floor  for  new  sources.  At 
proposal,  EPA  defined  floor  control  as  a 
fabric  filter  with  an  air-to-cloth  ratio  of 
1.5  acfrn/ft^  with  a  hazardous  waste 
(HW)  MTEC  less  than  270,000  pg/dscm. 
The  proposed  floor  level  was  5.2  pg/ 
dscm. 

Upon  evaluation  of  the  revised 
database,  EPA  believes  that  the  floor 
control  and  emission  level  discussed 
above  for  existing  soiut:es  for  SVMs 
would  also  be  appropriate  for  new 
sources.  In  this  event,  MACT  floor 
control  would  be  a  well-designed, 
operated  and  maintained  PM  control 
device  (e.g.,  fabric  filter)  achieving  the 
PM  floor  level  of  0.022  gr/dscf.  The 
Agency’s  evaluation  of  the  SVM  data 
results  in  a  MACT  floor  of  76  fj^dscm.  ‘ 

Finally,  based  on  the  revised 
database,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  individual  Cd 
and  Pb  standards  are  53  pg/dscm  for  Cd 
and  67  pg/dscm  for  Pb. 

d.  BIT  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  SVM  BTF  level,  but 
determined  that  a  BTF  standard  would  ~ 
not  be  cost-effective. 

As  discussed  for  existing  sources,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
LWAKs  in  light  of  the  revised  database. 
Even  though  the  SVM  floor  standard  is 
higher  than  at  proposal,  as  discussed 
above,  cost-effectiveness  issues  are 
again  raised  and  suggest  that  a  BTF 
standard  for  either  SVMs  or  for  Pb  or  Cd 
individually  based  on  improved  PM 
control  may  likewise  ultimately  prove  to 
be  inappropriate. 

5.  Low  Volatile  Metals  (LVM)  (arsenic, 
beryllium,  and  chromium)  a.  MACT 
Floor  for  Existing  Sources.  At  proposal, 
EPA  defined  floor  control  as  a  fabric 
filter  with  an  air-to-cloth  ratio  of  1.8 


acfrn/ft  ^  with  a  HW  MTEC  less  than 
46,000  pg/dscm. 

The  proposed  floor  level  was  340  pg/ 
dscm,  which  included  antimony. 

LWAKs  use  a  combination  of  good 
PM  control  and  limiting  hazardous 
waste  feedrates  to  control  LVM 
emissions.  LVMs  are  less  likely  to 
vaporize  at  combustion  temperatures 
and  therefore  partition  primarily  to  the 
residue  or  adsorb  onto  particles  in  the 
combustion  gas.  EPA’s  database  shows 
that  LVM  emissions  vary  frt)m  aitnmd 
20  to  285  i^dscm. 

The  engineering  evaluation  data 
analysis  method  used  by  EPA  to 
evaluate  the  revised  databfise  and 
identify  a  MACT  floor  for  LVMs  is  also 
related  directly  to  the  PM  floor  analysis. 
As  was  determined  in  the  PM  analysis, 
a  floor  of  0.022  gr/dscf  represents  MACT 
for  LWAKs  based  on  good  PM  control. 
Considering  all  LVM  data  from  sovuces 
achieving  a  PM  level  0.022  gr/dscf  or 
better,  EPA’s  evaluation  of  the  revised 
LWAK  data  results  in  a  LVM  floor  of  37 
pg/dscm  (excluding  sources  above  a 
breakpoint  and  therefore  achieving 
substantially  poorer  LVM  emissions 
than  the  majority  of  sources). 
Approximately  71  percent  of  LWAK 
LVM  test  condition  data  are  ciurently 
achieving  this  emissions  level. 

Finally,  as  discussed  for  SVMs,  EPA 
is  continuing  to  investigate  the 
appropriate  structure  of  metals 
standards  (e.g.,  retain  the  volatility 
groups  or  establish  individual  metals 
standards).  The  Agency  analyzed 
individual  As,  Be,  and  Cr  (hexavalent) 
data  and  established  individual  metal 
floor  levels  consistent  with  the 
engineering  evaluation  and  data 
analysis  method.  Where  PM 
measurements  are  below  0.022  gr/dscf, 
the  result  would  be:  As  22  pg/dscm.  Be 
3  (.^/dscm,  and  Cr  (hexavalent)  6.2  pg/ 
dscm. 

The  Agency  is  concerned  that  some  of 
the  potential  floor  standards  for  some 
individual  metals  (e.g..  Be,  Cr 
(hexavalent))  may  be  present  at  levels 
approaching  practical  quantitation 
limits  (PQLs).  PQLs  are  the  lowest  level 
of  quantification  that  the  Agency 
believes  a  competent  analytical 
laboratory  can  be  expected  to  reliably 
achieve.  The  Agency  will  investigate 
whether  this  issue  may  need  to  be 
addressed  in  the  development  of  any 
individual  metals  standards  that  may  be 
considered  for  the  final  rulemaking.  We 
invite  comment  on  the  issue  of  PQLs 
and  LVM  BTF  standards. 

b.  BTF  considerations  for  existing 
sources.  In  the  NPRM,  the  Agency 
considered  a  BTF  standard  for  LVMs 
based  on  improved  PM  control. 
However,  the  Agency  concluded  that  a 
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BTF  standard  would  not  be  cost- 
effective. 

As  discussed  for  PM  BTF 
considerations,  the  Agency  also  re¬ 
evaluated  the  possible  appropriateness 
of  using  a  reduced  PM  emissions  level 
based  on  improved  PM  control  as  a  BTF 
standard  (with  corresponding  BTF 
reductions  in  SVMs  and  LVMs). 
Considering  that  the  alternative  LVM 
floor  standard  would  be  lower  than  at 
proposal,  our  preliminary  judgment  is 
that  significant  cost-effectiveness 
considerations  will  likely  be 
encoimtered  in  a  final  analysis  of 
whether  to  establish  a  BTF  standard  for 
either  LVM  or  for  As,  Be,  or  Or 
(hexavalent)  individually. 

c.  MACT  floor  for  new  sources.  At 
proposal,  EPA  defined  floor  control  as  a 
fabric  filter  with  an  air-to-cloth  ratio  of 
1.3  acfin/ft  ^  with  a  hazardous  waste 
(HW)  MTEC  less  than  37,000  pg/dscm. 
The  proposed  floor  level  was  55  pg/ 
dscm. 

Based  upon  our  re-evaluation  of  the 
database,  ^e  floor  control  and  emission 
level  discussed  above  for  existing 
sources  for  LVMs  would  also  appear  to 
be  appropriate  for  new  soiirces.  MACT 
floor  control  is  a  well-designed  and 
properly  operated  PM  control  device 
(i.e.,  fabric  filter)  achieving  the  PM  floor 
level  of  0.022  gr/dscf.  The  Agency’s 
evaluation  of  the  LVM  data  would  result 
in  a  MACT  floor  of  37  pg/dscm. 

Finally,  individual  metal  floor  levels 
for  new  sources  are  identical  to  those  for 
existing  sources.  Thus,  the  standards 
would  be:  As  22  pg/dscm.  Be  3  pg/dscm, 
and  Cr  (hexavalent)  6.2  pg/dscm. 

d.  BTF  considerations  for  new 
sources.  In  the  NPRM,  the  Agency 
considered  a  LVM  BTF  level,  but 
determined  that  a  BTF  standard  would 
not  be  cost-effective. 

As  discussed  for  existing  soiuces,  the 
Agency  considered  a  more  stringent  PM 
emissions  level  for  improved  control  of 
PM,  SVM  and  LVM  emissions  for  new 
LWAKs.  Because  the  alternative  PM  and 
LVM  floor  levels  presented  today  are 
lower  and  approximately  equivalent, 
respectively,  than  the  proposed  floors,  a 
BTF  standard  for  either  LVMs  or 
individual  As,  Be,  or  Cr  (hexavalent) 
standards  based  on  improved  PM 
control  may  be  inappropriate  in  Ught  of 
the  cost-effectiveness  concerns  inherent 
in  this  scenario. 

6.  Hydrochloric  Acid  and  Chlorine 
(HCl/Ch)  a.  MACT  floor  for  existing 
sources.  At  proposal,  the  Agency 
identified  floor  control  for  total  chlorine 
as  either:  (1)  Hazardous  waste  feedrate 
control  of  chlorine  to  a  MTEC  of  1.5  g/ 
dscm  or  less;  or  (2)  ventiui  scrubber 
with  hazardous  waste  MTEC  of  14  g/ 


dscm  or  less.  The  proposed  floor 
emission  level  was  2100  ppmv. 

Upon  evaluation  of  the  revised 
database,  the  data  analysis  method  used 
at  proposal  appears  still  to  be 
appropriate  and,  consequently,  floor 
control  woiild  be  delink  virtually  the 
same  as  at  proposal.  However,  EPA  no 
longer  thinks  it  appropriate  to  add  a 
computed  emissions  variabiUty  factor  to 
the  standard-setting  test  condition  for 
large  data  sets  Thus,  the  floor 
emission  level  would  be  1300  ppmv 
rather  than  2100  ppmv. 

b.  BTF  considerations  for  existing 
sources.  At  proposal,  the  Agency 
defined  BTF  control  as  wet  or  diy  lime 
scrubbing  with  a  control  efficiency  of  90 
percent  and  proposed  a  BTF  standard  of 
450  ppmv. 

The  Agency  continues  to  beheve  that 
wet  or  diy  lime  scrubbing  can  achieve 
at  least  90  percent  removal  of  HC1/C12. 
Therefore,  the  revised  BTF  standard 
would  be  130  ppmv  assuming  that  the 
requisite  cost-effectiveness  information 
continues  to  suggest  that  a  BTF  standard 
is  warranted.  The  two  LWAKs  that  are 
equipped  with  wet  scrubbers  achieved 
emission  levels  below  45  ppmv. 

c.  MACT  floor  for  new  sources.  At 
proposal,  the  Agency  defined  MACT 
floor  control  for  new  soiuces  as  a 
venturi  scrubber  with  a  hazardous  waste 
MTEC  of  14  g/dscm  or  less,  and 
identified  a  floor  level  of  62  ppmv. 

As  for  existing  sources,  the  data 
analysis  method  used  at  proposal  for 
new  sources  is  appropriate  and, 
consequently,  floor  control  for  new 
soiuces  would  be  defined  the  same  as  at 
proposal.  Excluding  a  computed 
emissions  variability,  the  floor  emission 
level  would  be  43  ppmv  rather  than  62 
ppmv. 

d.  BTF  considerations  for  new 
sources.  The  Agency  did  not  propose  a 
BTF  standard  for  new  sources  because 
the  floor  standard  was  based  on  best 
available  control  technology:  wet 
scrubbing.  We  have  no  new  information 
in  the  revised  database  that  would 
indicate  that  this  conclusion  at  proposal 
should  be  revisited. 

7.  Carbon  Monoxide  (CO).  The 
Agency  proposed  a  MACT  standard  for 
CO  of  100  ppmv  based  on  a  hourly 
rolling  average  (HRA).  We  continue  to 
believe  that  this  standard  is  appropriate 
for  the  reasons  expressed  in  the 
preamble  to  the  proposal. 

8.  Hydrocarbons  (HC).  The  Agency 
proposed  a  HC  level  of  14  ppmv  based 
on  floor  control  using  good  combustion 
practices.  Although  we  continue  to 
beheve  that  floor  control  is  good 
combustion  practices,  our  engineering 


**  See  discussion  in  Part  Two,  Section  ILD. 


evaluation  of  the  revised  database 
suggests  that  a  floor  stemdard  of  10 
ppmv,  HRA,  may  be  more  appropriate. 
The  single  LWAK  fadhty  in  ffie  revised 
emissions  database  that  could  not 
achieve  a  HC  standard  of  10  ppmv 
(perhaps  because  of  trace  organics  in  the 
raw  material)  has  stopped  burning 
hazardous  waste.  Data  from  that  fadlity 
have  been  excluded  in  the  revised 
analysis.  Although  the  remaining 
LWAKs  appear  to  be  able  to  meet  a  HC 
standard  on  the  order  of  6  ppmv,  it  may 
be  more  appropriate  to  estabUsh  the 
standard  at  10  ppmv.  This  is  because  we 
are  not  aware  of  an  engineering  reason 
that  LWAKs  using  goc^  combustion 
practices  should  be  able  to  achieve 
lower  HC  emissions  than  incinerators. 
Given  that  the  incinerator  HC  standard 
would  be  10  ppmv,  that  standard  also 
appears  to  be  appropriate  for  LWAKs. 

Part  Three:  Implementation 
/.  Compliance  Date  Considerations 
The  Agency  proposed  that  all  sources 
subject  to  the  ^al  rule  be  in 
compUance  with  the  final  standards 
three  years  following  the  effective  date 
of  the  rule  (61  FR 17416).  The  proposed 
comphance  period  is  consistent  with 
the  CAA,  which  defines  the  maximum 
compUance  period  for  sources  regulated 
under  the  statute  as  three  years,  with  the 
possibiUty  of  a  one-year  extension  for 
those  sources  that  adequately 
demonstrate  a  need  for  additional  time 
for  the  installation  of  emission  controls. 
The  Agency  proposed  the  maximum 
compUance  period  aUowed  by  the  Act 
because  this  rule  will  likely  require  the 
majority  of  units,  currently  operating 
under  RCRA  regulations,  to  undergo 
substantial  moffifications  to  come  into 
compUance  with  the  potentially  more 
stringent  final  MACT  standards^ 

The  general  provisions  of  40  CFR  Part 
63  do  not  require  a  demonstration  of 
compUance  until  240  days  foUowing  the 
compUance  date.  This  240  day  pori^ 
between  the  compUance  date  and  the 
demonstration  of  compUance  is  clearly 
not  appropriate  for  HWCs  because  these 
devices  are  presently  regulated  under 
RCRA  via  enforceable  ojorating  limits, 
and  in  this  interim  period  the 
enforceable  operating  limits  would  be 
undefined  (61  FR  17415). 

Therefore,  to  provide  consistency 
with  the  currently-applicable  RCRA 
regulatory  compUance  scheme,  the 
Agency  depart^  fiom  the  general 
requirements  appUcable  to  MACT 
sources  and  proposed  a  revised 
definition  of  compUance  date.  The 
proposed  definition  of  compUance  date 
would  require  sources  to  complete 
instaUation  of  controls  and  to 
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successfully  complete  performance 
testing  and  certify  compliance  within 
the  three-year  compliance  i>eriod.  not  by 
a  date  240  days  after  the  thiee-year 
compliance  period.  Id.  In  addition  to  the 
revised  defection  of  compliance  date, 
the  Agency  also  proposed  a  number  of 
extra  consequences  for  HWC  sources 
that  are  not  in  compliance  by  the 
compliance  date:  (1)  Immediate 
termination  of  waste-buuming  activities; 
(2)  loss  of  RCRA  permit  or  interim 
status;  (3)  a  requirement  to  obtain  a  new 
RCRA  permit;  and  (4)  compliance  with 
MACT  standards  for  new  sources. 

In  response  to  the  proposal,  the 
Agency  received  comments  suggesting 
the  thi^year  compliance  period  would 
be  impossible  to  meet  due  to  a  number 
of  competing  factors,  and  that  more  time 
would  be  necessary  to  comply  with  the 
rule.  These  factors  included  permit 
modification,  installation  of  controls, 
and  documentation  of  compliance.  '* 
Furthermore,  commenters  expressed 
serious  concerns  about  combining  these 
factors  with  the  consequences  of 
missing  the  compliance  date.  Industry 
commented  that  under  this  proposed 
approach  facilities  engaged  in  legitimate 
efforts  to  comply  with  the  standards 
would  be  forc^  to  terminate  waste- 
biiming  activities,  and  be  subjected  to 
burdensome  consequences  that  are 
unnecessary  to  protect  the  environment 
or  ensure  the  public’s  safety. 

However,  EPA  has  become  persuaded 
by  commenters  concerns  regarding  the 
ibility  of  HWC  sources  in  particular  to 
comply  with  the  proposed  standards  by 
the  compliance  date.  Sources  will  have 
to  modify  their  RCRA  permits.  Further, 
some  sources  may  choose  to  pursue 
waste  minimization  strategies.  For  these 
reasons,  the  Agency  is  considering 
certain  actions  that  may  be  finaliz^  in 
advance  of  the  final  HWC  rule  such  as, 
the  streamlined  permit  modification 
procedures  discussed  at  17455  in  the 
proposal;  as  well  as,  the  waste 
minimization  option  for  extension  of  the 
compliance  date  to  allow  for  the 
application  of  waste  minimization 
controls  to  meet  the  final  standards 
discussed  at  17417.  The  streamlined 
permit  modification  procedures  would 
reduce  the  administrative  requirements 
and  time  necessary  to  begin 
modification  proc^ures  required  to 
comply  with  the  final  standards.  The 
waste  minimization  compliance  date 
extension  option,  which  provides  an 
additional  avenue  for  facilities  to 
request  an  extension  of  the  compliance 
date,  would  afford  facilities  that  choose 
to  institute  waste  minimization 
measures  an  additional  year  to  complete 
these  actions. 


However,  even  with  the  special 
provisions  under  consideration,  sources 
may  require  the  full  amount  of  time 
allowed  under  the  CAA  to  comply. 
Therefore,  the  Agency  is  also 
considering  a  revised  implementation 
scheme  that  will  allow  for  a  simplified 
approach  consistent  with  the 
implementation  of  general  CAA-MACT 
rules.  This  approach  would  provide 
both  addition^  relief  to  sources 
complying  with  the  final  rule,  and 
information  regarding  a  source’s 
compliance  status  on  the  compliance 
date  for  the  Agency.  The  specifics  of 
this  new  option  are  explained  in  greater 
detail  in  the  following  paragraphs. 
Comments  are  requested  on  this  new 
approach  to  implementing  the  HWC 
N^CT  standard.  . 

A.  Definition  of  Compliance  Date 

Todajb  the  Agency  is  considering  a 
revision  to  the  proposed  definition  of 
compliance  date.  Under  this  revised 
approach,  HWC  sources  would  follow 
the  CAA-MACT  schedule  for 
demonstration  of  compliance,  through 
MACT  performance  testing  and 
submission  of  test  results,  contained  in 
§  63.7.  Under  that  section,  affected 
sources  must  conduct  performance  tests 
within  180  days  following  the 
compliance  date,  and  submit  the  results 
of  the  tests  60  days  following  the 
completion  of  the  performance  test.^ 
This  CAA-based  approach  responds  to 
the  comments  questioning  our  revised 
definition  of  compliance  date  and 
would  achieve  a  more  consistent 
implementation  framework.  However, 
because  the  Agency  is  concerned  about 
the  compliance  stahis  of  affected 
sources  on  the  compliance  date,  the 
Agency  also  seeks  comment  on 
provisions  to  enhance  the  general 
requirements  for  HWCs  with  a 
requirement  for  the  submission  of  a 
“precertification  of  compliance’’  in  the 
final  rule.  A  precertification  of 
compliance  would  require  focilities  to 
precertify  their  compliance  status  on  the 
compliance  date.  The  details  of  the 
precertification  of  compliance  are 
described  in  greater  detail  in  the 
following  paragraphs. 

B.  Pre-Certification  of  Compliance 

Today  the  EPA  is  seeking  comment  on 
an  option  which  would  require  sources 
to  submit  a  notification  to  regulatory 
agencies  that  details  the  operating  Ihnits 
a  unit  will  be  opmated  under  in  foe 
interim  period  following  foe  compliance 

43  In  the  HWC  propoeed  rule,  however,  the 
Agency  allowed  sources  90  days  to  submit  test 
results  because  D/F  analyses  can  require  more  time 
than  traditional  MACT  smalyses.  We  continue  to 
believe  that  this  90-day  allowance  is  appropriate. 


date  but  before  foe  restilts  of  foe  initial 
comprehensive  performance  test  are 
submitted.  This  notification,  foe 
precertification  of  compliance,  would 
include  all  of  foe  information  necessary 
to  determine  foe  compliance  status  of  an 
affected  source  (e.g.,  automatic  waste 
feed  cutoff  limits,  feedrate  limits, 
emission  control  device  operating 
limits,  etc.)  during  the  240  day  period 
after  foe  compliance  date.  At  a 
minimum,  foe  fecility  would  be 
required  to  establish  operating  limits  on 
all  of  foe  parameters  identified  in  foe 
proposed  monitoring  requirements 
found  in  table  V.2.1  at  17419  of  foe 
proposed  rule.  This  approach  is 
appropriate  because  these  fecilities  are 
ali^dy  regulated  under  RCRA.  There 
should  not  be  any  ambiguity  for  these 
fecilities  in  terms  of  being  between 
regulatory  regimes  at  any  point  in  time. 

The  operating  limits  in  foe 
precertification  of  compliance  would  be 
enforceable  limits.^  However,  if 
following  foe  initial  comprehensive 
performance  test,  foe  fecility’s 
precertification  of  compliance 
designated  operating  limits  are  found  to 
have  been  inadequate  to  ensure 
compliance  with  foe  MACT  standards, 
foe  fecility  will  not  be  deemed  out  of 
compliance  with  foe  MACT  emissions 
standards.  EPA  invites  comment  on  this 
approach,  and  specifically  invites 
comment  on  foe  necessity  of 
establishing  operating  liifots  on  foe 
entire  set  of  parameters  identified  in 
table  V.2.1. 

C.  Consequences  of  Non-compliance 

As  mentioned  earlier,  foe  Agency 
proposed  a  number  of  serious 
consequences  that  would  befell  a  source 
that  misses  foe  compliance  date  (61  FR 
17416).  The  Agency  proposed  these 
consequences  to  provide  an  incentive 
for  affected  sources  to  move  swiftly  to 
comply  with  foe  final  standards.  In 
response  to  foe  proposal,  through 
written  comments  from  industry  and 
during  round  table  discussions  with 

43  The  Agency  note*  that  under  this  scheme 
facilities  are  still  sutqect  to  the  RCRA  emission 
limitations,  and  the  associated  operating  limits  and 
enforcement  actions  until  removal  of  the  air 
emission  limitations  from  the  RCRA  permit 
However,  because  on  the  compliance  date  all 
focilities  must  be  compliance  with  the  emission 
standards  of  the  final  MACT  rule,  the  Pre-GOC 
operating  limits,  which  are  expected  to  be  more 
stringent  than  current  RCRA  emission  standards, 
take  precedence  over  the  RCRA  permit  limits  except 
where  the  RCRA  permit  limits  are  based  on  a  more 
stringent  standard  adopted  under  the  Omnibus 
provisions  of  RCRA  section  3005.  Furthermore,  EPA 
notes  that  compliance  with  Pre-GOC  operating 
limits  that  are  based  on  standards  that  are  more 
stringent  than  RCRA  emission  standards  assures 
compliance  with  the  RCRA  based  emission 
standards. 
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affected  parties,  the  Agency  received 
information  suggesting  that  imposition 
of  these  consequences  through 
regulatory  language  was  uimecessary. 
Consequently,  the  Agency  is 
considering  deleting  those  specific 
consequences  from  the  regulatory 
language  and  relying  on  the  regulating 
agency's  policy  regarding  enforcement 
response  to  govern  the  type  of 
enforcement  response  at  a  facility  that 
fails  to  meet  the  compliance  deadline. 

Upon  review  of  this  enforcement 
process,  the  Agency  is  presently 
inclined  to  apply  the  normal  CAA 
enforcement  procedures  to  non- 
compliant  sources  in  the  final  rule  for 
hazardous  waste  combustors. 

n.  Compliance  Requirements 

In  this  section,  we  discuss  several 
compliance  issues:  (1)  Compliance  with 
carbon  monoxide  (CO)  and/or  HC 
emission  standards;  (2)  compliance  with 
a  startup,  shutdown,  and  m^function 
plan  when  not  burning  hazardous 
waste;  (3)  metals  extrapolation  and 
interpolation  considerations;  (4)  site- 
specific  variances  for  cement  kilns  and 
LWAKs  because  of  inability  to  meet  the 
standards  solely  due  to  metals  or 
chlorine  in  raw  materials;  and  (5) 
emissions  averaging  for  cement  kilns 
with  unique  design  or  operating 
features. 

A.  Compliance  With  CO  and/or  HC 
Emission  Standards 

The  Agency  proposed  MACT 
emission  standards  for  both  CO  and  HC 
for  incinerators  and  LWAKs  as 
surrogates  to  control  emissions  of 
organic  HAPs.  Cement  kilns  would  be 
required  to  comply  with  either  a  CO  or 
HC  standard  because  of  raw  material 
considerations.  See  61  FR  at  17375-6. 
The  Agency  explained  that  relying  on 
only  CO  or  HC  alone  appeared  to  have 
drawbacks,  and  thus  proposed  that 
incinerators  and  LWAKs  comply  with 
emissions  standards  for  both. 
Nonetheless,  the  Agency  acknowledged 
that  requiring  compliance  with 
standaj^s  for  both  CO  and  HC  may  be 
unnecessarily  redundant,  and  requested 
comment  on  the  following  alternative 
approaches:  (1)  Giving  sources  the 
option  of  complying  with  either  CO  or 
HC;  or  (2)  establishing  a  MACT  standard 
for  either  CO  or  HC,  but  not  both. 

Although  the  Agency  is  continuing  to 
evaluate  comments  and  options*^  on 


We  are  also  evaluating  another  option  whereby 
compliance  with  the  liC  limit  would  be  required, 
and  a  site-specific  GO  limit  (but  not  lower  than  100 
ppmv,  the  proposed  MACT  standard)  would  also  be 
established.  This  option  would  provide  assurance 
that  HC  emissions  are  within  allo%vahle  levels,  and 
by  also  limiting  CO,  it  would  give  the  operator 


how  to  limit  CO  and/or  HC  to  control 
organic  HAPs,  we  invite  comment  on  an 
additional  feature  of  the  first  option 
whereby  a  source  can  elect  to  comply 
with  either  the  CO  or  HC  standard. 

Under  this  approach,  a  source  that 
elects  to  comply  with  the  CO  standard 
(rather  than  the  HC  standard)  would  be 
required  to  document  during  the 
performance  test  compliance  with  the 
HC  limit  This  is  necessary  because  we 
have  some  (limited)  data  that  show  a 
source  can  have  HC  levels  exceeding  the 
standard  discussed  in  today’s  notice 
while  meeting  the  CO  limit  Even 
though  the  vast  majority  of  the  data 
indicate  that  HC  will  be  low  when  CX) 
levels  are  low,  a  requirement  to  confirm 
this  relationship  on  a  site-specific  basis 
m^  be  warranted. 

To  confirm  the  relationship  during 
the  performance  test,  the  source  wo^d 
use  a  portable  HC  monitor  to  document 
that  HC  levels  are  below  the  MACT 
standard.  This  is  not  expected  to  be  a 
burdensome  test.  Further,  however,  to 
ensure  that  the  CO/HC  relationship  is 
maintained  over  the  range  of  operating 
conditions  that  the  facility  may 
ultimately  employ,  we  are  considerii^ 
whether  to  require  the  source  to 
establish  limits  on  key  operating 
parameters  than  can  ^ect  combustion 
efficiency  (and  thus  HC  emissions).  The 
limits  would  be  established  based  on 
parameter  values  observed  while 
demonstrating  the  CO/HC  relationship 
during  the  performance  test 

We  specmcally  request  comment  on 
which  key  parameters  should  be  limited 
to  ensure  that  the  CO/HC  relationship  is 
maintained.  Further,  we  request 
comment  on  whether  these  key 
parameters  should  be  identifi^  on  a 
national  basis  or  a  site-specific  basis 
during  review  of  the  performance  test 
protocol.  In  providing  comment,  note 
that  the  Agency  has  already  proposed  to 
establish  site-specific  limits  on  several 
combustion-related  parameters  to 
ensure  compliance  with  the  D/F 
efhission  standard  (e.g.,  minimum 
combustion  chamber  temperature; 
maximum  waste  feedrate;  and  for  batch 
fed  units,  maximum  batch  size  and 
feeding  fiequency,  and  Tninimiim 
oxygen  concentration  in  the  combustion 
gas).  In  addition,  note  that  it  may  be 
appropriate  to  identify  as  key 
parameters  (for  purposes  of  ensuring 
that  the  CO^C  relationship  is 
maintained)  those  parameters  for  which 
limits  are  currently  established  during 
destruction  and  removal  efficiency 
(I^IE)  testing,  including:  (1)  Minimum 


advance  notice  of  a  potential  incraaM  in  HC  levels, 
thus  helping  to  avmd  an  exceedance  of  the  HC 
standard. 


combtistion  temperature  at  each 
combustion  chamber  or  feed  location; 

(2)  minimum  combustion  gas  residence 
time  (i.e.,  maximum  combustion  gas 
velocity,  or  appropriate  stirrogate);  and 

(3)  minimum  combustion  gas  oxygen 
concentration.  If  the  Agency  determines 
that  DRE  testing  is  not  necessary  for 
some  types  of  sources,  as  discussed  in 
Section  in  below,  testing  to  doaunent 
the  CO/HC  relationship  woiUd  be  used 
to  establish  limits  on  these  heretofore 
DRE-limited  parameters. 

B.  Startup,  Shutdown,  and  Malfunction 
Plans 

The  Agency  proposed  that  startup, 
shutdown  and  malfunction  plans  are 
not  necessary  for  hazardous  waste 
combustion  sources  because  the 
allowances  that  such  plans  provide  are 
not  appropriate  for  hazardous  waste 
combustors  (61  FR  17449).  Specifically, 
the  Agency  stated  that  EPA  did  not  ne^ 
information  regarding  how  quickly  a 
source  is  able  to  correct  a  malfunction 
to  come  back  into  compliance  with  the 
standards  because  affected  sources 
caimot  bum  waste  unless  the  source  is 
in  compliance  with  all  applicable 
standards. 

However,  in  comments,  the  Agency 
was  informed  of  a  few  situations  in 
which  it  is  appropriate  for  somces  to 
comply  with  a  startup,  shutdown,  and 
malfimction  plan.  These  situations 
include  those  in  which  sources 
temporarily  stop  burning  hazardous 
waste  but  intend  to  resume  burning 
hazardous  waste  in  the  near  future.  The 
examples  presented  to  the  Agency 
involve  pi^uction  units  (i.e.,  cement 
kilns,  LWAKs,  and  possibly  on-site 
incinerators  equipp^  with  waste  heat 
boilers  to  generate  steam  or  heat  at  a 
chemical  production  facility)  that  must 
continue  operations  following  waste 
feed  cutoff  to  maintain  production  at  the 
facility.  Also,  conunenters  cited 
temporary  shutdowns  necessary  for 
planned  maintenance  to  be  performed 
on  the  imit 

In  light  of  these  comments,  the 
Agency  is  rethinking  its  proposed 
approach  and  requests  comment  on  a 
requirement  for  sources  to  comply  with 
the  provisions  listed  in  §  63.7  regarding 
startup,  shutdown  and  malfunction 
plans,  including  the  reporting 
requirements  of  §  63.10(d)(5)fi).  These 
provisions  would  iq>ply  at  HWCs  when 
waste  is  not  being  fed  or  does  not 
remain  in  the  combustor,  excluding 
automatic  waste  feed  cutoff  events. 

Sources  would  be  subject  to  the 
standards  at  all  times,  and  the 
malfunction  plan  would  only  apply 
during  times  when  the  source  is  either 
temporarily  not  burning  waste  or  when 


24238 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Proposed  Rules 


waste  no  longer  remains  in  the 
combustor.  For  example,  if  a  sorirce  is 
temporarily  not  burning  waste  emd  a 
malfunction  occurs  that  is  followed  by 
an  exceedance  of  an  applicable 
standcird,  the  source  will  not  be  in 
violation  as  long  as  it  is  complying  with 
the  procedures  outlined  in  the 
malfunction  plan.  On  the  other  hand,  if 
a  source  is  binning  waste  and  a 
malfunction  occurs  that  necessitates  an 
automatic  waste  feed  cutoff  followed  by 
an  exceedence  of  a  standard,  the  source 
would  be  in  violation  regardless  of 
whether  the  somce  is  complying  with 
the  malfunction  plan.'*^ 

Therefore,  under  this  option,  a  source 
may  develop  a  malfunction  plan  that 
details  the  situations  in  which  the 
source  is  intentionally  not  feeding 
waste,  or  that  details  the  situations 
when  certain  emission  control  devices 
will  not  be  in  operation. 

C.  Metals  Extrapolation  and 
Interpolation  Considerations 

In  the  NPRM,  the  Agency  discussed 
the  opmating  conditions  under  which  a 
source  will  likely  operate  to 
demonstrate  compliance  with  the  metals 
emission  limits  identified  in  the 
proposed  rule  (61  FR  at  17426-30).  The 
Agency  also  acknowledged  in  the 
proposal  that  operators  will  likely  want 
to  operate  their  units  during 
comprehensive  performance  tests  close 
to  the  edge  of  the  operating  envelope  so 
that  they  can  comply  with  the  emission 
standard  and  still  achieve  the 
necessary  operational  flexibility 
required  by  the  facility.  EPA  further 
stated  that,  to  achieve  a  sufficient  level 
of  operational  flexibility,  sources  could 
be  exp>ected  to  engage  in  the  spiking  of 
metals  into  the  waste  matrix,  which  is 
a  practice  that  concerns  the  Agency. 
EPA’s  concern  extends  to  the  over^l 
metals  loading  to  the  environment  (for 
example,  Hg  and  Pb),  exposure  of 
facility  employees,  and  exposure  of 
surrounding  community  to  higher  than 
normal  met^s  concentrations  due  to 
testing  procedures  that  are  for  the 
purposes  of  developing  waste  feedrate 
limits  and  operational  flexibility. 

Therefore,  the  Agency  has 
investigated  app]^ches  that  may 
provide  a  method  to  afford  additional 
metals  feedrate  flexibility  without  the 
need  of  high  metals  spiking  (otherwise 
necessary  to  identify  a  met^  feedrate 
for  an  associated  metals  emission 

**This  «ituatioa  wrould  be  considered  a  violation 
unless  the  source  can  documoit  that  the 
exceedance  occurred  after  waste  was  no  longer  in 
the  combustor  and  the  residuals  of  the  waste 
combustirm  process  had  been  treated  by  the 
pollution  control  equipment 


level).'*^  One  promising  approach  would 
use  a  statistical  extrapolation 
methodology.5® 

Under  this  approach  a  source  would 
use  the  metal  feedrates  and  emission 
rates  associated  with  a  MACT 
performance  test  to  extrapolate  to  higher 
allowable  feedrates  and  emission  rates. 
The  Agency  believes  that  the  upward 
extrapolation  procedure  developed  can 
conservatively  be  used  to  allow  for 
higher  metals  feedrate  limits,  but  still 
ensure  that  the  facility  is  well  within 
any  applicable  MACT  (or  RCRA) 
emissions  limit.^^  Although  downward 
interpolation  (i.e.,  between  the 
measured  feedrate  and  emission  level 
and  zero)  was  also  investigated,  the 
Agency  is  concerned  that  downward 
interpolation  may  not  be  conservative 
primarily  because  system  removal 
efficiency  decreases  as  metal  feedrate 
decreases.  Thus,  projected  emissions  at 
lower  feedrates  may  in  fact  be  lower 
than  actual  emissions.  Consequently, 
the  Agency  is  not  inclined  to  allow 
downwuxi  interpolation. 

The  Agency  expects  that  any 
extra[H)lation  methodology  would  be 
reviewed  and  approved  by  regulatory  ' 
officials.  Sources  would  request 
approval  to  extrapolate  feedrates  as  part 
of  the  performance  test  plem  that  would 
be  submitted  at  least  60  days  prior  to  the 
test  date.  See  §  63.7(b)  and  (c)  and 

USEPA,  Draft  Technical  Support  Document 
for  HWC  MACT  Standards  (NODA),  Volume  ID: 
Evaluation  of  Metal  Emissions  Database  to 
Investigate  Esctrapolation  and  Interpolation  Issues. 
April  1997. 

^Extrapolations  would  be  based  on  applying  a 
conservative  “universal  variability  factor”  (UVF) 
multiplier  to  the  test  condition  average.  The  UVF 
is  bas^  on  evaluating  within-test  condition 
emissions  variability  for  each  metal  in  the  Agency’s 
trial  hum  and  BIF  certification  of  compliance  metal 
emissions  database.  It  represents  (in  log  form)  a 
“residual”  level  that  95  percent  of  the  residual 
population  is  helow,  where  the  residual  is  defined 
as  the  difference  between  the  log  of  the  emission 
level  for  each  test  condition  run  and  die  log  of  the 
test  condition  average.  The  UVF  would  range  from 
3x  to  5x  depending  on  the  volatility  grouping  for 
the  metal.  Given  the  consovatism  of  the  UVF,  a  less 
conservative  approach  would  be  used  (i.e.,  melding 
extrapolating  using  the  UVF  with  extraprriating 
from  the  highest  run  in  a  test  condition)  to 
extrapolate  to  feedrate  and  emission  levels  close  to 
levds  actually  tested. 

SI  Under  the  extrapolation  apjMroach,  sources 
would  be  required  to  feed  met^  at  no  less  than 
normal  rates  to  narrow  the  amount  of  extrapolation 
sought.  Further,  we  expect  that  some  spiking  would 
be  desired  to  increase  confidence  in  the  measured 
feedrate  levels  that  wnll  be  used  to  profect  higher 
allowable  feedrates  (i.e.,  the  errors  associated  «vith 
sampling  and  analyzing  heterogeneous 
wastestreems  can  he  minimized  hy  spiking  known 
quantities).  However,  the  Agmicy  does  not  want  . 
sources  to  extrapolate  to  allowable  feedrates  that  are 
significantly  hi^er  than  their  historical  range  of 
feedrates  (Le.,  extrapolated  feedrates  should  be 
limited  close  to  the  historical  levels  that  a  source 
actually  fed).  This  may  worii  to  limit  the  practical 
utility  of  extrapolation. 


proposed  §  63.1208.  The  review  would 
consider  in  particular  whether:  (1) 
Performance  test  metal  feedrates  were 
appropriate  (e.g.,  whether  feedrates 
were  at  least  at  normal  levels; 
depending  on  the  heterogeneity  of  the 
waste,  whether  some  level  of  spiking 
would  be  appropriate;  and  whether  the 
physical  form  and  species  of  spiked 
material  is  appropriate);  and  (2)  whether 
the  requested,  extrapolated  feedrates 
were  warranted  considering  historical 
metal  feedrate  data.  In  addition, 
regulatory  officials  would  review  the 
performance  test  results  in  making  a 
finding  of  compliance  required  by 
§  63.6(f)(3)  to  ensure  that  emission  test 
results  have  been  interpreted  properly 
and  that  the  extrapolation  procedure  is 
appropriate  for  the  source. 

The  Agency  is  discussing  this 
approach  wiffi  some  hesitation  because 
fecilities  would  be  able  to:  (1)  Feed 
metals  at  higher  rates  without  a  specific 
compliance  demonstration  of  the 
associated  metals  emissions;  and  (2) 
obtain  approval  to  feed  metals  at  higher 
levels  than  normal,  even  though  all 
combustion  facilities  should  Ira  trying  to 
minimize  metals  feedrates.  However, 
because  the  Agency  remains  concerned 
that  sources  would  otherwise  continue 
to  feed  metals  during  compliance  testing 
at  high  levels,^2  to  it  may  be  appropriate 
to  consider  this  extrapolation  approach 
as  a  means  to  reduce  unnecessary 
emissions  and  costs  incurred  by 
fecilities  (and  the  health  risk  to  testing 
personnel)  during  performance  tests. 

EPA  invites  comment  on  this 
extrapolation  approach,  and  in 
particular,  as  to  whether  the  approach  is 
adequately  conservative  and  practicable. 

D.  Consideration  of  Site-Specific 
Variances  for  Cement  Kilns  and  LWAKs 

The  Cement  Kiln  Recycling  Cfoalition 
(CKRC)  has  provided  comments  on  the 
proposed  rule  suggesting  that  two 
variance  procedures  be  incorporated  in 
the  final  rule:  (1)  Waiver  of  the  Hg, 

SVM,  LVM,  and/or  HC1/C12  standards 
when  metals  or  chlorine  in  minerals  and 
related  process  materials  cause  the 
source  to  exceed  the  standard  even 
though  the  source  is  demonstrable  using 
MACT  control;  and  (2)  waiver  of  the  HC 
standard  for  the  main  stack  of  a  long 
kiln  that  does  not  monitor  CX)  or  HC  in 
the  by-pass  duct  when  organics 
desorbed  solely  fitim  minerals  and- 
related  process  materials  cause  the 
source  to  exceed  the  standard  in  the 
main  stack. 

s2To  achieve  operational  flexibility  due  to 
practical  testing  and  compliance  restrictions. 
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CKRC  notes  that  the  Conference 
Report  for  the  Clean  Air  Amendments  of 
1990  53  states  that: 

For  categories  and  subcategories  of  sources 
of  hazardous  air  pollutants  engaged  in 
mining,  extraction,  benehciation,  and 
processing  of  nonferrous  ores,  concentrates, 
minerals,  metals,  and  related  process 
materials,  the  Administrator  shall  not 
consider  the  substitution  of,  or  other  changes 
in,  metal-  or  mineral-bearing  raw  materials 
that  are  used  as  feedstocks  or  materials 
inputs,  *  *  *  in  setting  emission  standards, 
work  practice  standards,  operating  standards 
or  other  prohibitions  or  requirements  or 
limitations  under  this  section  for  such 
categories  and  subcategories. 

It  should  be  noted  that  this  language 
is  not  reflected  in  the  legislative  text, 
which  states  without  caveat  that  MACT 
standards  may  be  based  on  “process 
changes,  substitution  of  materials  or 
other  modifications.”  CAA  section 
112(d)(2)(A).5^  However,  assuming  that 
CKRC’s  request  for  these  variances  has 
merit,  and  if  the  variance$  are 
incorporated  in  the  final  rule,  they 
would  apply  to  LWAKs  as  well  given 
that  LWAK  raw  materials  could  also 
cause  those  combustors  to  exceed  the 
standards  using  MACT  control.  We 
solicit  comment  on  whether  these 
variances  are  appropriate  and  workable, 
and  on  the  potential  issues  raised 
below.55 

1.  Variance  for  metals  or  chlorine  in 
minerals  and  related  process  materials. 

It  may  be  appropriate  to  waive  any 
MACT  standard  for  a  metal  or  group  of 
metals  or  the  standard  for  HC1/C12  if  the 
sovuce  documents  that  it  caimot  comply 
with  the  standard  while  using  MACT 
control  solely  because  of  raw  material 
feed.  As  examples,  MACT  control  for  Hg 
would  be  hazardous  waste  feedrate 
control  at  a  specified  MTEC.  MACT 
control  for  SVM  and  LVM  would  also  be 
feedrate  control  at  a  specified  MTEC 
and  compliance  with  the  PM  standard. 

A  condition  of  the  variance  could  be 
that  the  source  would  be  required  to 
document  that  the  concentration  of 
metal  or  chlorine  (for  which  it  is  seeking 
the  variance)  in  hazardous  waste  and 
any  non-mineral  feedstock  is  within  the 
range  of  normal  levels  for  the  industry. 
This  would  ensure  that  metals  and 
chlorine  emissions  attributable  to  non¬ 
mineral  feedstreams  are  equivalent  to 
those  from  sources  meeting  MACT. 

H.R.  Rep.  No.  101-952,  at  p.339, 101st  Cong., 

2d  Sess.  (Oct  26, 1990). 

^CKRC  cites  additional  authority  in  its  letter  to 
B.  Holloway  and  F.  Behan  (USEPA)  of  March  10, 
1997  addre^ing  these  issues.  Available  in  RCRA 
Docket  #  F-97-CS4A-FFFFF. 

^To  meet  its  RCRA  mandate,  the  Agency  would 
continue  to  evaluate  emissions  under  the  omnibus 
permit  authority  to  ensure  that  contiob  were 
adequate  to  protect  human  health  and  the 
environment. 


We  therefore  request  comment  on  the 
following  issues: 

•  How  would  normal  levels  be 
determined?  What  statistics  should  be 
used?  What  should  be  the  baseline  year 
for  the  determination  (e.g.,  a  given  year 
(2000,  or  the  compliance  date  of  the 
rule)? 

•  Should  the  variance  be  granted  only 
if  the  hazardous  waste  and/or  non- 
mineral  feedstreams  have  lower  than 
normal  levels  of  metals  or  chlorine? 

How  much  lower  (e.g.,  25th  percentile 
levels,  40th  percentile  levels)? 

•  Would  it  be  necessary  to  establish  ‘ 
the  normal  levels  in  the  nile,  or  should 
they  be  established  initially,  on  a  case- 
by-case  basis? 

•  Should  the  Agency  be  concerned  if 
levels  of  metals  of  chlorine  in  mineral 
feedstocks  decline  over  time  thus 
enabling  the  source  to  meet  the 
standard?  If  so,  what  monitoring 
approach  would  be  appropriate  to 
identi^  when  that  occurred? 

•  when  should  variance  petitions  be 
submitted  to  the  State  or  EPA  regulatory 
officials  (e.g.,  120  or  180  days  prior  to 
the  compliance  date)? 

2.  Variance  for  organics  in  minerals 
and  related  process  materials. 

Although  current  BIF  regulations 
limit  HC  levels  in  kilns  to  20  ppmv 
irrespective  of  the  soiuoe  of  the 
hydrocarbons  ^  and  the  Agency 
proposed  to  maintain  that  standard 
imder  MACT,  CKRC  notes  that  some 
sources  have  to  operate  inefficiently  to 
meet  the  standard.  For  example,  a 
source  may  have  to  operate  back-end 
temperatures  at  higher  than  normal 
levels  to  oxidize  enough  of  the  organics 
being  desorbed  to  meet  the  HC  standard. 
This  rnecms  that  more  fuel  than  normal 
must  be  fired  to  provide  the  extra  heat 
at  the  back-end.57 

CKRC  has  suggested  approaches 
whereby  a  source  ccm  document  that 
hazardous  waste  is  being  burned  in 
compliance  with  either  the  CO  limit  of 
100  ppmv  or  the  HC  limit  of  10  ppmv.®* 
In  situations  where  the  kiln  can  monitor 
a  representative  sample  of  combustion 
gas  at  mid-kiln  at  least  temporarily 

^The  Agency  has  acknowledged  that  HC  in  the 
main  stack  of  a  long  kiln  can  be  generated  by 
desorption  of  trace  (»ganics  in  raw  material 
feedstocks  as  well  as  from  fuel  combustion. 

y  Highm  back-end  temperatures  may  be 
associated  with  higher  rates  of  D/F  formation. 

”  Neither  approach  would  appear  to  be 
appropriate  for  kilns  that  feed  hazardous  waste  at 
locations  other  than  the  clinker  end.  The  concern 
is  that  the  kiln  gas  that  is  withdrawn  for  testing  at 
the  mid-kiln  location  for  compliance  with  the  CO 
or  HC  limit  may  not  be  representative  of  hazardous 
waste  combustion  gases  (i.e.,  either  because  the 
hazardous  waste  is  being  fired  downstream  or,  if  the 
waste  is  fired  at  mid-kiln,  the  waste  combustion 
gases  may  not  be  thoroughly  mixed  at  the  point  of 
kiln  gas  withdrawal  for  CO  and  HC  monitoring). 


during  a  performance  test  to  document 
compliance  with  the  CO  limit  of  100 
ppmv  (or  a  HC  limit  of  10  ppmv),  limits 
on  key  combustion  parameters  would  be 
established  based  on  operations  during 
the  performance  test  The  operating 
limits  would  be  continuously  monitored 
to  ensure  compliance  with  the  (DO  or  HC 
limits.  Limits  on  the  following  operating 
parameters  wotild  be  established:  kiln 
gas  oxygen  at  the  kiln  outlet;  kiln  gas 
residence  time  using  raw  material 
feedrate  as  a  surrogate;  and  combustion 
zone  temperature,  using  an  appropriate 
surrogate  or  measured  at  an  appropriate 
location. 

CKRC  also  suggested  that  sulfur 
hexafluoride  (SF6)  could  be  used  as  a 
continuously  monitored  compliance 
parameter  in  lieu  of  limits  on  other 
parameters,  except  oxygen.  This  is 
because  SF6  is  recognized  as  a 
temperahire  labile  compound — it  is 
more  stable  than  most  any  other  toxic 
compoimd  under  a  temperature-failure 
mode  of  organics  destruction.  SF6  is 
not,  however,  an  indicator  of  oxygen- 
deficient  combustion  failine  modes — it 
is  destroyed  at  high  temperatures 
irrespective  of  oxygen  levels.  Given  that 
both  adequate  temperature  and  oxygen 
are  necessary  for  good  combustion,  an 
oxygen  limit  as  well  as  an  SF6  feed  limit 
and  emission  limit  would  be  established 
imder  this  option  based  on  a 
performance  test  documenting 
compliance  with  either  the  (DO  or  HC 
limits  at  mid-kiln. 

Finally,  CKRC  suggested  variance 
approaches  for  the  more  problematic 
situation  where  a  kiln  is  not  able  to 
sample  kiln  gas  at  mid-kiln  for 
compliance  with  the  (DO  or  HC  limit. 
One  approach  would  be  to  allow  a  kiln 
to  document  compliance  with  the  CO 
limit  of  100  ppmv  or  the  HC  limit  of  10 
ppmv  in  the  main  stack  when  binning 
hazardous  waste  but  temporarily 
feeding  imported,  low  organic  raw 
material.  Under  this  approach,  as  with 
the  approaches  discuss^  above, 
operating  limits  on  oxygen  levels  in  kiln 
gas  at  the  kiln  outlet,  residence  time  of 
combustion  gas,  and  combustion  zone 
temperature  would  be  established  based 
on  a  performance  test  using  the  low 
organic  raw  material.  Also,  continuous 
monitoring  of  limits  on  feedrates  and 
emission  rates  (based  on  performance 
testing)  of  SF6  could  be  used  in  lieu  of 
establishing  limits  on  residence  time 
and  temperature. 

E.  Emissions  Averaging  for  (Dement 
Kilns 

Several  cement  kilns  have  unique 
design  or  operating  procedures  that 
warrant  special  consideration  in 
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demonstrating  compliance  with  the 
MACT  standanls,  as  discussed  below. 

1.  Preheater  or  Preheater/Precalciner 
Kilns  with  Dual  Stacks.  Some  preheater 
or  preheater/precalciner  kilns  are 
designed  with  separate  main  and  alkali 
by-pass  stacks.  To  demonstrate 
comphance  with  the  emission  standards 
(other  than  the  CX)/HC  standards  where 
compliance  is  based  on  emissions  in 
either  the  main  or  by-pass  stack),  it  is 
appropriate  to  allow  such  Idlns  to 
document  either  that  both  stacks  meet 
the  applicable  emission  limits,  or  that 
the  stacks  meet  the  limits  considering 
flow-weighted  average  emissions.  This 
is  the  approach  currently  used  for 
compliance  for  the  NSPS,  and  it  is 
appropriate  as  well  for  the  MACT 
standuds  that  the  Agency  has  proposed. 

2.  Kilns  that  operate  an  in-line  raw 
mill.  Some  cement  kilns  vent  the  kiln 
gas  through  the  mill  that  grinds  the  raw 
material  (i.e.,  raw  mill)  to  help  dry  the 
raw  material  befme  charging  to  the  kiln. 
Such  designs  are  referred  to  as  "in-line 
raw  mills”.  When  the  raw  mill  is  out  of 
service  for  maintenance,  approximately 
10%  of  the  time  annually,  Idln  gas  by- 
piasses  the  mill  and  is  vented  to  the 
stack  after  passing  through  the  PM 
control  device.  (Stored  milled  raw 
material  is  charged  during  these  periods 
of  mill  downtime.)  The  Cement  Kiln 
Recycling  Coalition  indicates  that 
emissions  of  HAPs  that  the  Agency 
proposed  to  regulate  can  be  different 
when  gas  is  vented  through  the  raw  mill 
versus  periods  of  time  when  the  mill  is 
out  of  service.” 

It  appears  appropriate  to  base 
compliance  wi^  the  MACT  emission 
standards  for  such  kilns  on  a  time- 
weighted  average  basis.  Sources  wovdd 
use  historical  u^ormation  on  utilization 
time  for  the  in-line  raw  mill  to  ' 
document  the  time-weighted  average 
and  would  present  this  information  to 
regulatory  officials  as  part  of  the  test 
plan.  Fvuther,  sources  would  be 
required  to  conduct  performance  testing 
under  both  operating  conditions:  with 
the  raw  mill  on-line  and  off-line. 

in.  DEE  Testing  Considerations 
In  the  NPRM,  the  Agency  proposed 
that  the  99.99  percent  destruction  and 
removal  efficiency  (DRE)  standard  be 
retained  imder  RCRA  authority.  See  61 
FR  at  17447.  Although  EPA  could  have 
proposed  the  DRE  requirement  as  part  of 
the  MACT  standards  to  help  controf 
organic  HAPs,  the  Agency  explained 
that  doing  so  would  have  raised 
significant  practical  implementation 
concerns,  lliis  is  because  MACT  ' 


”  CKRC  Comments,  August  19, 1996,  pp  112- 
113,  Docket  Number  RCSP-0170. 


standards  are  generally  self- 
implemented  by  facihties  to  a  large 
degree  whereas  DRE  testing  has 
historically  involved  a  detailed  and  ^ 
iterative  process  between  a  facility  and 
the  regulatory  agency. 

The  Agency  received  comments  that 
raised  other  concerns,  including:  (1) 
Whether  it  is  necessary  for  a  source  to 
actually  perform  a  DRE  test  to  ensure 
that  it  is  achieving  DRE;  ^  and  (2)  how 
can  the  Agency  ensure  that  RCRA  DRE 
testing  is  coordinated  with  MACT 
^lerformance  testing. 

The  Agency  has  reconsidered  DRE' 
testing  issues  and  is  today  requesting 
comment  on  options  for  ensuring 
compliance  with  a  DRE  standard,  and 
how  to  coordinate  DRE  testing  with 
MACT  performance  testing. 

A.  Options  for  Ensuring  Compliance 
with  a  DRE  Standard 

The  Agency  has  investigated  whether 
compliance  with  the  CO  or  HC  MACT 
standards  would  ensure  that  a  source  is 
achieving  99.99%  DRE^>.  The  vast 
preponderance  of  the  data  indicate  that 
when  a  source  is  achieving  CO  levels 
imder  100  ppmv  or  HC  levels  under  10 
ppmv,  it  is  virtually  always  also 
achieving  99.99%  DRE.^^  The  Agency’s 
investigation  noted,  however,  an 


***  The  statutory  minimum  technology 
requirement  for  incinerators  (see  RCRA  3004(o)(B)) 
requires  the  "attainment”  of  99.99  percent 
destruction  and  removal  efficiency.  DRE  testing 
could  be  replaced  by  an  alternative  that  is  equally 
or  more  stringent  (e.g.,  compliance  with  stringent 
limits  on  CO  or  HC)  to  ensure  attaimnent  of  99.99 
percent  DRE. 

*■  The  Agency  evaluated  approximately  455  DRE 
test  conditions,  where  CO  was  less  than  100  ppmv 
and  273  test  conditioiu  where  HC  was  less  thm  12 
ppmv,  to  determine  if  compliance  with  stringent 
CO  and  HC  limits  would  ensure  that  99.99%  DRE 
was  being  achieved.  Ten  sources  failed  DRE  even 
though  CO  or  HC  levels  were  below  100  ppmv  or 
12  ppmv  (on  a  run  average  basis),  resp>ectively.  Nine 
of  the  failures  could  be  explained  by:  (1)  Selecting 
principal  organic  hazardous  constituents  (POHCs) 
that  were  also  common  products  of  incomplete 
combustion;  (2)  feeding  low  concentrations  of 
POHCs  (a  phenomenon  of  DRE  testing  is  that  it  is 
very  difficult  to  measure  99.99%  DRE  when  POHCs 
are  fed  at  low  concentrations,  even  though  emission 
concentrations  may  be  trivial);  or  (3)  feeding 
aqueous  waste  %vith  such  low  concentrations  of 
organics  that,  even  under  poor  combustion 
conditions,  the  waste  did  not  generate  high  levels 
of  CO  or  HC  See  USEPA,  “Diuft  Technical  Support 
Document  for  HWC  MACT  Standards  (NODA), 
Volume  11:  Evaluation  of  CO/HC  and  DRE 
Database",  April  1997. 

"  It  could  be  argued  that  this  is  due  to  two 
factors:  (1)  during  successful  DRE  testing  many 
sources  operated  at  CO  or  HC  levels  that  were  well 
below  the  100/10  levels;  and  (2)  it  is  not  clear  that 
those  sources  would  continue  to  achieve  99.99% 
DRE  at  higher  CO  or  HC  levels  (but  not  exceeding 
the  100/10  levels).  This  is  unlikely  to  be  a  major 
concern,  however,  because  combustion  devices 
operating  at  CO  levels  under  100  ppmv  are 
generally  considered  to  be  operating  under  good 
combustion  conditions  that  would  ensme  99.99% 
DRE  in  any  event 


atypical,  failure  mode  for  the  (DO/HC 
versus  DRE  relationship:  when  low 
organic  content  waste  is  fed  into  a 
region  of  a  combustor  other  than  the 
flame  zone  (e.g.,  into  an  unfired 
afterburner).  Ctae  test  condition  of  the 
approximately  455  investigated  failed 
the  CX)/HC  versus  DRE  relationship  for 
this  reason.  This  was  a  highly  unusual 
test  condition,  and  does  not  represent 
good  combustion  practice.  (X)  levels 
were  likely  low  b^use  flame 
combustion  was  not  occurring,  and  HC 
was  likely  low  because  the  waste  could 
have  had  only  trace  levels  of  toxic 
organics  that  did  not  contribute 
significantly  to  the  HC  loading  (but 
which  could  nonetheless  pose  a  health 
or  environmental  hazard). 

Given  the  general  relationship 
between  CO,  HC,  and  DRE  and  the 
highly  unusual  nature  of  the  lone 
exception,  the  Agency  is  considering 
wheffier  DRE  testing  is  warranted  in  all 
cases  for  sources  complying  with  the 
MAGT  CO  and  HC  standards.  The  DRE 
test  is  a  complicated,  expensive  test  In 
addition,  although  it  can  help  indirectly 
to  ensure  that  a  source  is  operating 
under  good  combustion  conditions,  it 
may  not  provide  the  operationally  direct 
level  of  assurance  of  good  combustion 
conditions  that  CO  or  HC  does.  The  data 
show  that  sources  can  be  achieving 
99.99%  DRE  even  though  CO  or  HC 
levels  exceed  values  considered  to 
represent  good  combustion  (i.e.,  CO  of 
100  ppmv,  HRA,  and  HC  of  10  ppmv, 
HRA).“ 

Accordingly,  the  Agency  is 
considering  three  options  for  reducing 
the  DRE  testing  burden,  as  discussed 
below.^  Under  all  options  where  DRE 
testing  would  be  waived,  a  source 
would  have  to  be  in  compliance  with 
the  final  MAdT  standards  for  CXD/HC, 
which  will  be  sufficient  to  show  ensure 
compliance  with  the  DRE  standard  as 
well." 


^  Under  an  option  the  Agency  is  considering  for 
establishing  MACT  standards  for  CO  and  HC,  a 
source  would  be  able  to  elect  whether  to  comply 
with  either  the  CO  or  HC  standard.  Althou^  CO 
is  not  a  direct  measure  of  HC  emissions,  the  Agency 
is  considering  requiring  sources  that  elect  to 
comply  with  the  CO  standard  to  document  that 
their  HC  emissions  also  meet  the  standard. 

^The  Agency’s  analysis  to  date  has  focused  on 
the  99.99%  DRE  standud.  We  have  not  investigated 
whether  sources  that  hum  "dioxin-listed  waste” 
under  $  264.343(a)(2)  and  are  required  to 
demonstrate  99.9999%  DRE  are  likely  to  achieve 
that  DRE  when  operating  under  stringent  CO  and 
HC  levels.  Given  that  there  are  few  HWCs  that  are 
permitted  to  manage  such  wastes  and  given  the 
high  toxicity  potential  of  such  wastes,  the  Agency 
is  inclined  to  continue  to  require  DRE  testing  at 
fecilities  handling  those  wastes. 

Long  cement  kilns  generally  cannot  meet  the 
stringent  CO  and  HC  limits  applicable  for  waste 
cdmhustion  (i.e.,  100/10  ppmv)  because  of  organics 
in  raw  materials.  Thus,  the  Agency  proposed  that 
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B.  DRE  As  a  MACT  Versus  RCRA 
Standard 

In  investigating  approaches  to  ensiue 
coordination  of  DRE  testing  with  MACT 
performance  testing,  the  Agency  has 
reconsidered  whether  the  DRE  standard 
could  be  effectively  implemented  as  a 
MACT  standard  (to  help  control  organic 
HAPs).  To  ensure  coordination  of  DRE 
and  MACT  performance  testing,  the 
Agency  is  considering  extending  the  test 
plan  review  period  from  the  proposed 
60  day  period  (see  proposed 
§  63.1208(e)  €md  §  63.7(b)(1))  to  one  year 
to  allow  regulatory  officials  time  to 
consider  DRE  testing  in  context  with 
MACT  testing.  With  this  opportunity  for 
coordinating  the  testing,  the  Agency’s 
concerns  expressed  at  proposal  about 
the  difficulty  of  implementing  the  DRE 
standard  imder  the  self-implementing 
regime  of  MACT  may  be  largely 
overcome  (i.e.,  if  the  Agency 
incorporates  into  the  MACT  standards 
opportunity  to  review  and  approve  the 
DRE  test  protocol).  Thus,  the  Agency  is 
considering  incorporating  the  DRE 
standard  as  a  MACT  standard. 

So\ut:es  wishing  to  perform  a 
combined  DRE  and  comprehensive 
performance  test  would  have  to  submit 
the  test  plan  one  year  in  advemce  of  the 
test.  If  the  review  requires  more  than 
one  year,  the  Agency  can  extend  the 
testing  date  for  coordination  purposes 
(assuming  the  source  has  made  a  good 
faith  effort  to  cooperate  with  regulatory 
officials  to  identify  an  appropriate  test 
protocol).  However,  there  would  be  no 
extensions  granted  for  the  initial 
comprehensive  performance  test 
because  it  is  imperative  that  sources 
document  compliance  with  the  MACT 
emission  standards  (including  those  for 
the  high  priority  HAPs,D/F,  Hg)  on 
schedule.  Sources  wishing  to  perform  a 
combined  initial  comprehensive 
performance  and  DRE  test  would 
therefore  have  to  be  diligent  in  working 
with  regulatory  officials  to  ensiure  that 

such  kilns  comply  with  a  CO  level  of  100  ppmv  or 
a  HC  level  of  20  ppmv.  Notwithstanding  the 
inability  to  document  good  combustion  conditions 
by  complying  with  stringent  OO/HC  limits,  the 
Agency  believes  that  cement  kilns  that  fire 
hazardous  waste  into  the  clinker  end  of  the  kiln 
will  virtually  always  achieve  09.99%  DRE  because, 
to  make  marketable  products,  clinker  temperatures 
must  be  approximately  2700*  F,  and  combustion  gas 
temperatures  are  typi^ly  several  hundred  degrees 
hotter  thw  the  solids  temperature.  These 
temperatiues  are  theoretically  high  enough  to 
ensure  destruction  of  organic  compounds  in  the 
waste.  Consequently,  such  kilns  should  not  be 
precluded  from  the  waivers  discussed  in  the  text 
If  such  a  kiln  were  to  in)ect  hazardous  waste  at 
nonflame  zone  locations  such  as  mid-kiln  or  at  the 
raw  material  end  of  the  kiln,  however,  we  are 
concerned  that  DRE  may  not  always  be  achieved. 
The  kiln  would  not  be  eligible  for  the  DRE  waiver. 


the  combined  test  protocol  is  developed 
and  approved  in  a  timely  manner.^* 

The  Agency  invites  comment  on  these 
issues,  including  whether  DRE  should 
be  incorporated  as  a  MACT  standard, 
and  irrespective  of  that  decision, 
whether  a  one-year  review  period 
provides  adequate  opportunity  to 
review  a  combined  DRE  test  and 
comprehensive  performance  test 
protocol. 

IV.  Notification  and  Reporting 
Requirement  Considerations 

A.  Public  and  Regulatory  Notification  of 
Intent  to  Comply 

In  the  proposed  rule,  the  Agency 
requested  comment  on  strategies  to 
encourage  or  reqviire  affected  soiut:es  to 
comply  with  the  final  emissions 
standards  at  the  earliest  possible  date. 
The  Agency  also  asked  for  views  on 
methods  that  could  be  used  to 
determine  when  a  source  could 
realistically  conclude  whether  it  will 
comply  in  a  timely  fashion  with  the 
final  standards  (61  FR  at  17416).  A 
number  of  commenters  argued  for  the 
Agency  to  require  a  submission  fium 
affected  sources  that  identifies  whether 
and  how  the  facility  intends  to  comply 
with  the  final  standards.  This 
notification  requirement  was  referred  to 
as  a  “Notification  of  Intent  to  Comply.” 
The  purpose  of  the  submission  would 
be  to  identify  the  sources  that  will  not 
comply  with  the  final  standards  so  that 
those  sources  could  be  forced  to 
terminate  waste  burning  activities  as 
soon  as  possible  following  the  effective 
date  of  the  final  HWC  rule. 

Other  commenters,  responding  to  our 
request  for  comment  regarding  the 
proposed  permit  modification  options 
(61  FR  at  17455),  suggested  that  all 
facilities  be  required  to  submit  a  plan 
that  outlines  the  procedures  each 
facility  intends  to  follow  to  comply  with 
the  final  standards.  However,  the 
purpose  of  this  submission  would  be  to 
begin  an  early  process  of 
commimication  between  the  public  and 
the  facility  through  the  public 
disclosure  of  the  facility’s  compliance 
strategy. 

The  Agency  has  reviewed  these 
comments  and  supports  the  goals  and 

^  The  Agency  also  considered  requiring  sources 
.  to  submit  draft  test  protocols  one  year  priw  to  the 
test  date,  regardless  if  the  comprehensive 
performance  test  is  to  be  combined  with  a  DRE 
demonstration.  We  detmmined  that  may  not  be 
appropriate,  however,  because  normal 
comprehensive  performance  tests  should  not 
require  a  review  process  longer  than  provided  by 
the  CAA-MACT  general  requirement.  Therefore,  the 
one-year  test  review  period  would  only  apply  fm 
those  sources  that  wish  to  coordinate  the 
comprehensive  performance  (or  confirmatory)  test 
with  a  DRE  test. 


purposes  of  a  requirement  that  compels 
sources  to  identify  their  intentions  to 
comply  with  the  final  rule,  and  to 
describe  how  they  will  achieve  that 
compliance.  Furthermore,  the  Agency 
supports  any  process  that  promotes 
public  notification  and  interaction  with 
respect  to  a  hazardous  waste 
combustor’s  future  operations.  To  the 
extent  that  some  limitations  on  public 
participation  would  be  the  result  of  a 
streamlined  permit  modification  process 
that  may  be  finalized  ahead  of  the  HWC 
MACT  rule,  promotion  of  early  public 
notification  and  intervention  in  this  part 
of  the  rule  is  appropriate  and  desirable 
given  our  general  policies  in  that  regard 
(see,  e.g.,  RCRA  Ei^anded  Public 
Participation  Rule,  60  FR  63417  (Dec. 

12, 1995)).  Therefore,  the  Agency  is 
considering  a  notification  requirement, 
based  on  and  growing  out  of  ideas  that 
were  presented  in  comments,  that  may 
be  applied  to  sources  affected  by  the 
final  rule.  This  notification  requirement, 
called  the  Public  and  Regulatory 
Notification  of  Intent  to  Ckimply 
(PRNIC),  would  involve  the  &cility 
submission  and  public  disclosure  of  a 
plan  that  relates  to  whether  and  how  the 
facility  intends  to  come  into  compliance 
with  the  final  standards. 

However,  due  to  enforcement  and 
implementation  issues,  the  Agency  is 
concerned  that  it  is  not  feasible  to  use 
a  submission  that  identifies  only  a 
facility’s  futmre  “intentions”  as  the  legal 
basis  to  force  a  facility  to  terminate 
waste  burning  activities  before  the 
statutorily  based  compliance  period  of 
three  years.  Moreover,  any  official 
review  and  approval  of  such 
submissions  could  conceivably  slow 
down  the  rate  at  which  facilities  come 
into  compliance  with  the  final 
standards.  This  would  thwart  the 
objectives  of  a  streamlined  permit  and 
compliance  process. 

The  Agency  believes  that  the  most 
effective  application  of  such  a 
submission  is  to  promote  public 
awareness,  as  well  as  discussion 
between  a  facility  and  its  community, 
which  will  afford  them  an  opportunity 
to  engage  in  discussions  regaling  the 
details  of  the  facility’s  plans  to  comply 
with  the  final  standards.  However,  the 
Agency  does  not  intend  for  this 
submission  to  undergo  a  formal  review 
by  the  regulatory  agencies  involved. 

The  Agency  requests  comment  on  this 
option  which  requires  sources  to 
prepare  and  submit  for  public  comment 
a  notification  identifying  the  source’s 
intentions  to  comply  with  the  final  rule 
as  well  as  the  strategy  they  intend  to 
follow  to  assure  compliance  by  the 
compliance  date.  This  notification 
requirement  would  apply  to  all  soiuces 
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burning  waste  on  the  effective  date  of 
the  fin^  HWC  rule,  and  would  require 
sources  to  prepare  a  draft  notification, 
aimounce  ffie  availability  of  the  draft 
notification  as  well  as  a  future  informal 
public  meeting  to  discuss  the  draft 
notification,  hold  an  informal  public 
meeting,  submit  the  final  notification  to 
all  appropriate  regulatory  agencies,  and 
update  the  notification  as  necessary. 

The  Agency  intends  for  the 
information  contained  in  the  draft 
notification  to  provide  enough  detail  so 
that  the  public  can  engage  in  a 
meaningful  review  of  the  facility’s 
compliwce  strategy.  For  example,  if  in 
the  draft  notification  a  facility  identifies 
and  describes  the  type(s)  of  control 
technique(s)  being  considered,  the 
facility  should  include,  as  appropriate, 
waste  minimization  and/or  pollution 
control  options  that  may  have  been 
evaluated. 

EPA  also  requests  comment  on  a 
requirement  for  affected  sources  to  hold 
at  least  one  informal  meeting  with  the 
public  before  submitting  the  final 
notification  to  the  appropriate 
regulatory  agencies.  The  goal  of  this 
informal  meeting  is  to  provide  a  forum 
to  focilitate  dialogue  between  the 
affected  source  and  its  community.  The 
meeting  should  provide  an  open, 
flexible  and  infonnal  occasion  for  the 
facility  and  the  public  to  discuss  various 
aspects  of  the  facility’s  compliance 
strategy  because  it  provides  the  public 
direct  input  to  the  facility  owners/ 
operators.  In  addition,  tlm  meeting 
affords  facility  owner/operators  the 
opportunity  to  gain  an  understanding  of 
the  public’s  expectations,  which  can 
then  be  addressed  and  included  in  the 
iacility’s  final  submission.  The  Agency 
anticipates  that  the  facility  and  the 
public  will  slmre  ideas,  e^cate  each 
other,  and  continue  to  establish  a 
framework  for  sound  communication. 
However,  as  suggested  in  comments 
received  from  CKRC,^^  the  Agency 
understands  that  the  early  timing  of  the 
meeting  may  affect  a  facility’s  ability  to 
have  complete  or  fully  accurate 
information,  but  the  Agency  believes 
that  the  benefits  of  early  public 
involvement  and  access  to  information 
outweigh  the  drawbacks  of  incomplete 
information.  Furthermore,  the  time 
period  between  the  effective  date  of  the 
HWC  rule  and  the  informal  meeting 
announcement  should  provide  a  facility 
sufficient  time  to  collect,  analyze,  select, 
and  plan  a  compliance  strategy. 
However,  comments  are  invited  on 
other  appropriate  time  periods  between 


Memorandum,  from  Craig  Campbell  (CKRC)  to 
Matthew  Hale  )r.  (EPA),  reganling  compliance  plans 
under  the  HWC  MACT  Rule,  dated  March  18, 1997. 


the  public  notification  and  the  informal 
public  meeting,  and  on  the  time  period 
necessary  to  collect  the  information 
required  for  the  PRNIC. 

Another  timing  issue  relates  to  when 
a  facility  should  notify  the  commimity 
regarding  the  availability  of  the  draft 
PN^nC.  At  this  stage,  the  Agency  is 
considering  to  require  that  the 
notification  be  made  on  or  before  210 
days  following  the  effective  date  of  the 
final  HWC  rule.  This  would  necessitate 
that  an  announcement  of  the  informal 
public  meeting  and  the  availability  of 
the  draft  PRNIC  be  made  30  days  prior 
to  the  meeting  in  a  manner  that  is  likely 
to  reach  all  affected  members  of  the 
community.  The  Agency  is  considering 
that  this  announcement,  of  the  informal 
public  meeting  and  draft  PRNIC 
availability,  should  be  required  in  three 
ways:  As  a  display  advertisement  in  a 
newspaper  of  general  circulation;  as  a 
clearly  marked  sign  on  the  facility 
property;  and  as  a  radio  broadcast.  Each 
of  these  notices  would  have  to  include 
the  date,  time  and  location  of  the 
meeting,  a  brief  description  of  the 
purpose,  a  brief  description  of  the 
facility,  a  statement  asking  people  who 
need  special  access  to  notify  the  facility 
in  advance,  and  a  statement  describing 
how  the  draft  PRNIC  can  be  obtained. 
The  Agency  requests  comment  on  this 
approach  that  requires  facilities  to  hold 
an  informal  public  meeting  prior  to  the 
submission  of  the  final  PRNIC  to  the 
regulatory  authorities. 

An  admtional  requirement  of  the 
notification  approach  being  considered 
involves  the  submission,  to  the 
appropriate  regulatory  agencies,  of  the 
fi^  PRNIC  270  days  foUowing  the 
effective  date  of  the  final  HWC  rule.  The 
submission  would  contain  the  following 
information:  The  name  and  location  of 
the  owner  operator,  the  location  of  the 
source;  a  statement  as  to  whether  the 
somce.is  a  majm  or  area  source;  a 
description  of  any  waste  minimization 
and  pollution  control  technique(s) 
considered;  a  description  of  ffie 
emission  monitoring  technique(s) 
considered;  a  description  of  the  waste 
minimization  and  pollution  control 
technique(s)  effectiveness;  a  description 
of  the  evaluation  process  used  to  select 
the  waste  minimization  and/or 
pollution  control  technique(s);  and  an 
outline  of  the  key  dates  in  the  process 
that  the  facility  plans  to  follow  to 
implement  the  selected  waste 
minimization  and/or  pollution  control 
technique(s).  This  submittal  should  also 
capture  the  major  comments  or  ideas 
that  were  discussed  in  the  public 
meeting  or  that  were  submitted  in 
response  to  the  release  of  the  draft 
PRNIC. 


The  final  requirement  of  the 
notification  approach  being  considered 
involves  updates  to  the  fin^  PRNIC 
following  a  significant  change  in  the 
focility’s  implementation  strategy.  A 
significant  change  would  be  analogous 
to  a  change  that  would  trigger  a  RCRA 
class  two  or  class  three  permit 
modification  request,  and  would  apply 
only  to  changes  that  depart  frnm  the 
strategy  described  in  the  final  PRNIC. 
Examples  of  some  changes  that  may  be 
considered  significant  changes  are  as 
follows:  A  chmge  in  the  pollution 
control  technique  to  be  implemented;  a 
request  for  permit  modification;  a 
request  for  an  extension  of  the 
compliance  date;  or  a  decision  to  stop 
or  to  continue  burning  waste  that  is 
contrary  to  the  final  PRNIC. 

Additionally,  all  sources  could  be 
required  to  notify  the  public  via  a 
m^ing  to  the  facility’s  mailing  list 
within  30  days  following  a 
determination  that  a  significant  change 
has  occurred  in  the  facility’s 
implementation  strategy.  The  change 
would  have  to  be  described  in  writing 
and  made  available  to  requesting  parties 
via  placement  in  an  information 
repository  or  through  direct  transmittal. 
TUs  requirement  would  be  in  keeping 
with  the  spirit  of  the  PRNIC,  which  is 
to  keep  the  public  informed  of  any 
significant  changes  in  the  facility’s 
compliance  and  implementation  plan. 

Tne  Agmicy  invites  comment  on  this 
submittal  and  the  submittal  process,  and 
requests  information  on  the  benefits  and 
bu^en  associated  with  such  a  process. 
The  Agency  specifically  invites 
comment  on  the  use  of  permit 
modification  criteria  to  identify  a 
significant  change  that  would 
necessitate  an  update  to  the  PRNIC. 

B.  Data  (ikmipression  Allowances 

The  Agency  is  considering  allowing 
the  use  of  data  compression  techniques 
inihe  recording  of  continuously 
monitored  parameters  under  this  rule. 
This  is  in  response  to  comments  on  the 
proposed  rule  regarding  the  additional 
burden  associated  with  the  proposed 
monitoring  and  recording  requirements 
and  specific  requests  to  ^low  data 
compression.  We  are  also  considering 
revisions  to  parts  264,  265  and  266  tb^t 
would  be  conforming  revisions  to 
ensure  that  the  RdRA  rules  are 
consistent  with  similar  provisions  of  the 
proposed  part  63  rules. 

Commenters  raised  the  issue  of  an 
additional  burden  by  the  proposed 
monitoring  and  recording  requirements. 
We  do  not  agree  that  the  proposed 
requirements  pose  significant  additional 
record  keeping  biudens  from  current 
regulations  (i.e.,  BIF  rule)  or  existing 
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permit  requirements  imder  RCRA. 
However,  we  are  interested  in  reducing 
the  information  burden — for  example, 
how  much  is  recorded  if  the  data  is 
automatically  evaluated  under  an 
established  set  of  specifications,  while 
maintaining  the  mtegrity  of  the  data  for 
compliance  evaluation  purposes. 

Bnefly,  data  compression  is  the 
process  by  which  a  facility 
automatically  evaluates  whether  a 
specific  data  point  needs  to  be  recorded. 
Data  compression  does  not  represent  a 
change  in  the  continuous  monitoring 
requirement  proposed  in  rule.  One- 
minute  averages  will  continue  to  be 
generated.  However,  with  data 
compression,  each  one-minute  average 
will  be  automatically  compared  with  a 
set  of  specifications  to  decide  the  need 
for  recording.  New  data  is  recorded 
when  the  one-minute  average  value  falls 
outside  the  set  of  specifications. 

This  option  should  provide  a  good 
opportunity  to  the  regulating  agencies  to 
focus  their  review  of  operating  data, 
because  facilities  using  data 
compression  will  record  data  that  is 
indicative  of  non-steady  state  operations 
more  fiequently  than  steady  state 
operations.  This  will  significantly 
reduce,  up  to  90%,  the  data  subject  to 
review  by  the  regulating  agency  as  the 
facilities’  self-evaluate,  imder  a 
previously  approved  set  of 
specifications,  the  data  being  recorded. 


The  dynamics  of  monitored 
parameters  are  not  uniform  across  the 
regulated  universe,  and  establishing 
national  specifications  for  data 
compression  techniques  in  this  rule  may 
not  be  feasible.  Difierent  data 
compression  techniques  can  be 
successfully  implemented  for  a 
monitored  parameter  to  obtain 
compressed  data  that  reflect  the 
performance  on  a  facility  specific  basis. 
As  a  result  the  Agency  is  considering 
allowing  the  sources  to  request  the 
regulatory  agency  to  use  data 
compression  techniques  that  reflect  site- 
specific  conditions  of  the  monitored 
parameters  and  establish  data 
compression  specifications  accordingly. 
Upon  approval,  sources  may  start  data 
compression  techniques  based  on  the 
approved  set  of  specification. 

At  a  minimum,  a  source 
implementing  data  compression  will  be 
required  to  record  a  value  once  every 
ten  minutes.  In  combination  with  the 
appropriate  set  of  specifications,  a 
recorded  value  every  ten  minutes  will 
result  in  a  potential  data  recording 
reduction  up  to  90%. 

As  a  guideline,  for  the  regulating 
agencies  and  sources  EPA  has 
developed  a  table  to  use  as  a  guideline 
developing  site-specific  specification  for 
data  compression  techniques.  These  are 
the  basis  for  the  specification  in  the 
table: 


1.  Data  compression  limit  The  closest 
level  to  a  permit  limit/standard  at  which 
reduced  recording  is  allowed.  Within 
this  level,  minute-by-minute  data 
recording  is  required.  The  data 
compression  limit  should  reflect  a  level 
at  which  the  specific  parameter  is 
unlikely  to  exceed  its  permit  limit 
within  a  one-minute  change.  The  other 
consideration  is  to  set  a  data 
compression  limit  at  which  owners  and 
operators  can  practically  implement 
data  compression. 

2.  Fluctuation  limits.  The  permissible 
deviation  of  new  data  value  from 
previously  generated  value.  This 
parameter  is  a  reflection  of  tolerance  of 
the  agency  to  allow  a  parameter  to 
change  without  requiring  the  data  point 
to  be  recorded.  The  considerations  to 
establish  the  fluctuation  limits  are  (1) 
The  potential  of  the  regulated  parameter 
to  chemge  in  one  minute  and  cause  an 
exceedance  of  the  permit  limit  on  a 
rolling  average  basis  and;  (2)  the 
maximum  variation  tolerated  finm  a 
change  of  other  related  operating 
parameters  (i.e.,  fuel  and  temperature, 
gas  flow  and  APCD  parameters). 

We  invite  comment  on  allowing  data 
compression  under  this  rule,  including 
revising  parts  264,  265  and  266,  and  on 
the  following  table:  _ 


Fluctuation  and  Data  Compression  Limits  Expressed  as  Percentages  of  the  Permit/Standard  Limits 


Device 


OEMS . . 

OEMS . 

CEMS  . 

OEMS . 

CEMS  . 

Activated  cartxxi  injection 

Dioxin  inhibitor . 

Catalytic  oxidizer . 


Good  combustion  and  APCD  efficiency 
Feed  control  . 


Wet  scrubber 


Ionizing  wet  scrubber 


Dry  scrubber 


Parameter 


Particulate  matter . 

Carbon  monoxide  1  hour . 

Total  hydrocarbon  . . . 

Total  mercury  10  hour . 

Multi-metal  10  hour  . 

HCI . 

Chlorine  . . . . 

Max  inlet  temperature  to  dry  PM  APCD . 

Min  carbon  injection  feedrate  (carbon  feed  through  injector)  .. 

Min  carrier  fluid  flowrate  or  nozzle  pressure  drop . 

Min  inhibitor  feedrate . 

Min  flue  gas  temperature  at  entrance  . . . . 

Max  flue  gas  temperature  at  entrarx;e . 

Maximum  waste  feedrate  . . 

Min  combustion  chamber  temperature  (exit  of  each  chamber) 

Maximum  flue  gas  flowrate  or  production  rate  . 

Maximum  total  metals  feedrate  (all  streams) . 

Maximum  pumpable  liquid  metals  feedrate . 

Maximum  total  ash  feedrate  (all  streams)  . 

Maximum  total  chlorine  feedrate  (all  streams) . 

Minimum  pressure  drop  across  scrubber  . — 

Min  liquid  feed  press . 

Minimum  liquid  pH . . . 

Min  blowdown  (liquid  flowrate)  or  max  solid  content  in  liquid  . 

Minimum  liquid  flow  to  gas  flew  ratio . 

Minimum  pressure  drop  across  scrubber  . . . 

Minimum  liquid  feed  pressure . . . . 

Min  blowdown  (liquid  flowrate)  or  max  solid  content  in  liquid  . 

Minimum  liquid  flow  to  gas  flow  ratio . 

Min  power  input  (kVA:  current  and  voltage)  . 

Min  sorbent  feedrate . 


Fluctuation 
limit  ^ 


Data  compression 
limit 


10% . 

60%. 

10  ppm . 

50  ppm. 

2ppm . 

60%. 

10% . 

60%. 

10% . 

60%. 

10% . . 

60%. 

10% . . 

60%. 

10*  F . 

Limit  -30*  F. 

5% . 

Limit  •*■20%. 

20% . 

Limit  •»'25%. 

10% . 

60%. 

20«F . 

Umit  +40*  F. 

20*F . 

Umit  -40*  F. 

10% _ _ 

60%. 

20»F  . 

Limit  +50*  F. 

10% . 

60%. 

10% . 

60%. 

10% . 

60%. 

10% . 

60%. 

0.5"  water  .... 

Limit  +2". 

20% . 

Limit  +25%. 

0.5  pH  unit  ... 

Limit  +  1  pH  unit. 

5% . . 

Limit  +20%. 

10%: . 

Limit  +30%. 

0.5"  water  .... 

Limit  +2"  water. 

20% . 

Limit  +25%. 

5% . 

Limit  +20%. 

10% . 

Limit  +30%. 

5% . 

Limit  +20%. 

10% . 

Limit  +30%. 
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Fluctuation  and  Data  Compression  Limits  Expressed  as  Percentages  of  the  Permit/Standard  Limits— 

Continued 

Device 

Parameter 

Fluctuation 
limit  * 

Data  compression 
limit 

Minimum  carrier  fluid  flowrate  or  nozzle  pressure  drop  . 

Minimum  pressure  drop  across  device . . . 

10% . 

1"  water . 

Limit  +30%. 

Limit  +2"  water. 

ESP . - . 

Min  power  input  (kVA:  current  arxf  voltage)  . 

5% . 

Limit  +20%. 

V.  Waste  Minimization  and  Pollution  ' 
Prevention 

A.  Overview 

Amendments  to  RCRA  in  1984., and 
the  Pollution  Prevention  Act  of  1990 
establish  a  clear  national  policy 
preference  for  pollution  prevention  and 
environmentally  sotmd  recycling  as  the 
nation’s  top  priority  environmental 
management  methods,  over  treatment, 
storage  and  disposal.  Pollution 
prevention,  also  referred  to  as  source 
reduction,  includes  any  practice  that 
reduces  the  amount  of  pollutants 
entering  a  waste  stream,  prior  to 
recycli^,  treatment  or  disposal.  Waste 
minimization,  a  term  particular  to  RCRA 
and  EPA’s  hazardous  waste  program, 
includes  pollution  prevention  (or  source 
reduction)  and  environmentally  soimd 
recycling.  Combustion  for  treatment  or 
destruction  is  a  form  of  treatment,  and 
is  not  included  in  the  definitions  of 
pollution  prevention,  source  reduction, 
waste  minimization  and/or 
environmentally  sound  recycling. 

Based  on  previous  studies,  stringent 
limits  on  pollution  control  devices 
generally  provide  a  strong  incentive  for 
companies  to  pursue  less  costly  waste 
minimization  measures  to  achieve 
compliance.  The  implementation  of  the 
Land  Disposal  Restrictions  program  has 
shown  this  to  be  the  case  in  the  RCRA 
program.  Waste  minimization  measures 
can,  in  many  cases,  provide  companies 
with  a  variety  of  benefits,  including: 
improvements  in  production  yields, 
reduced  worker  exposure,  reduced 
waste  volumes,  reduced  waste 
management  costs,  reduced  liability, 
and  reduced  compliance  burdens.  As  a 
result,  many  companies,  including  those 
affected  by  today’s  rulemaking,  have 
made  sigi^cant  progress  identifying 
and  instiling  waste  minimization 
measures  that  result  in  one  or  more  of 
these  benefits.  In  addition,  hazardous 
waste  generators  that  transport  waste 
off-site  for  treatment,  storage  or  disposal 
are  required  to  certify  on  each 
hazardous  waste  manifest  that  they  have 
a  waste  minimization  program  in  place. 
In  addition,  facilities  that  have  a  RCRA 
permit  to  treat,  store  or  dispose  of 
hazardous  wastes  are  required  to  certify 
annually  that  they  have  a  waste 


minimization  program  in  place  (See 
sections  3002(b)  and  3005(h)  of  RCRA). 

Past  studies  indicate  that  existing 
regulations  can  also  contain  inherent 
bt^ers  that  prevent  companies  from 
identifying  and  installing  additional 
waste  minimization  measures  that  could 
be  cost  effective  and  provide  an 
alternative  or  supplemental  means  to 
achieve  compliance.  Potential 
regulatory  impediments  can  include: 
Tight  compliance  deadlines  that 
preclude  taking  extra  time  to  explore 
waste  minimization  alternatives, 
perceptions  that  end-of-pipe  technology 
is  preferred  by  government  agencies 
over  less  well  Imown  waste  ' 

minimization  measures  to  achieve 
compliance,  a  tendency  to  continue 
relying  on  pollution  control  technology 
once  a  company  has  sunk  available 
capital  into  end-of-pipe  controls,  and  a 
la^  of  government  willingness  to 
explore  more  flexible  compliance 
approaches. 

During  extensive  interaction  with 
public  stakeholders  during  the 
development  of  EPA’s  Ha^dous  Waste 
Minimization  National  Plan  (released  in 
1994),  some  companies  emphasized  that 
short  compliance  deadlines  after  the 
promulgation  of  end-of-pipe  standards 
are  a  significant  impediment  to  fiilly 
identifying  and  installing  waste 
minimization  measures  that  could  either 
replace  or  supplement  end-of-pipe 
pollution  control  measures  that  may 
still  be  necessary.  As  a  result, 
companies  are  likely  to  opt  for  installing 
“end-of-pipe”  pollution  controls  to  meet 
compliance  deadlines,  instead  of 
pursuing  waste  minimization  and 
pollution  control  measiues  as  a 
compliance  approach.  At  large  complex 
manufacturing  facilities  (such  as 
chemical  manufacturing  plants),  short 
compliance  deadlines  are  a  particular 
barrier  since  completing  a  waste 
minimization  options  assessment 
requires  consideration  of  chemical 
reaction  redesign,  testing  and 
installation.  In  contrast  end-of-pipe 
controls  can  often  be  installed  more 
quickly  than  waste  minimization 
process  changes,  even  though  they  may 
be  more  expensive.  In  addition,  once 
capital  has  been  sunk  into  end-of-pipe 
pollution  controls,  there  is  little 


incentive  for  companies  to  then  spend 
money  exploring  pollution  prevention/ 
waste  minimization  options  that  would 
offset  the  need  for  the  end-of-pipe 
controls.  This  factor  is  one  of  the  major 
factors  to  consider  in  today’s 
rulemaking.  This  is  discussed  in  more 
detail  below. 

B.  EPA  Proposed  Flexible  Waste 
Minimization  Incentives 

EPA  was  aware,  in  its  April  1996 
proposal  for  this  rulemaking,  that 
promulgating  MACT  standards  may 
contain  some  inherent  barriers  to 
identifying  and  installing  waste 
minimization  technologies  that  could  be 
more  cost  effective  for  meeting 
environmental  protection  standards  (in 
some  cases)  than  end-of-pipe  air 
pollution  control  equipment  alone. 
Consequently,  EPA  requested  comment 
on  three  regulatory  incentives  that  could 
partially  offset  potential  barriers  and 
provide  regulated  companies  with  an 
increased  opportunity  to  identify  and 
install  waste  minimization  technologies 
that  reduce  or  eliminate  hazardous 
waste  entering  combustion  feed  streams 
as  a  cost  effective  approach  to 
compliance.  EPA’s  objective  in  this 
effort  is  to  promote  flexibility  in  the  use 
of  waste  minimization  measures  that 
would  reduce  the  amount  and/or 
toxicity  of  hazardous  wastes  entering 
combustion  feed  streams,  either  as  an 
alternative  to  end-of-pipe  combustion 
measures,  or  in  combination  with 
combustion  measures,  to  meet  MACT 
standards. 

EPA  requested  comment  on  two 
approaches  that  iise  waste  minimization 
facility  planning  to  identify  cost 
effective  waste  minimization  measures 
that  reduce  hazardous  wastes  entering 
combustion  feed  streams.  Waste 
minimization  planning  has  been  used  in 
over  20  states  as  a  method  to  encourage 
companies,  particularly  those  that 
generate  and  manage  wastes  on  site,  to 
identify  cost  effective  waste 
minimization  measures  that  can  be  used 
in  place  of,  or  in  combination  with,  end- 
of-pipe  pollution  control  measures.  Of 
the  21  commercial  incinerators  and  the 
141  on-site  hazardoris  waste 
incinerators  facilities  known  to  be 
covered  by  today’s  rule,  43—44  percent 
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of  the  facilities  are  in  states  that  have 
mandatory  waste  minimization 
planning  programs;  14  percent  are  in 
states  that  have  volimtary  waste 
minimization  planning  programs;  and 
42—43  percent  are  in  states  that  do  not 
have  formal  waste  minimization 
planning  programs. 

The  fi^t  waste  minimization  facility 
planning  approach  proposed  for 
comment  sought  to  encourage  facilities 
to  reduce  the  amount  of  hazardous 
waste  entering  combustion  feed  streams 
as  much  as  possible  through  cost 
effective  waste  minimization  meastires. 
The  proposal  sought  to  accomplish  this 
objective  by  requiring  all  facilities 
covered  by  this  rulemaking  to  provide  to 
the  appropriate  EPA  or  State  permitting 
authority  adequate  information  on  waste 
minimization  measures  that  would 
reduce  hazardous  wastes  entering 
combustion  feed  streams.  Requiring 
facilities  to  formally  consider  cost 
effective  waste  minimization  options 
would  raise  the  likelihood  that 
hazardous  waste  generation  could  most 
cost  effectively  be  reduced  at  the  source 
or  recycled,  as  a  preferred  approach  to 
combustion.  Since  many  of  these 
fecilities  are  located  in  states  that  have 
mandatory  or  volimtary  waste 
minimization  planning  programs,  EPA 
hoped  to  build  on  a  process  already  in 
place.  States  that  have  mandatory  waste 
minimization  planning  programs 
generally  require  fecilities  to  provide  a 
description  of  changes  in  process 
equipment,  raw  materials,  materials 
hwdling,  recycling,  maintenance  or 
other  changes  that  would  reduce  the 
amount  and/or  toxicity  of  wastes  that 
are  treated  or  disposed.  None  of  the 
existing  mandatory  or  voluntary  State 
waste  minimization  planning  programs 
specificzdly  address  reductions  of 
combusted  hazardous  as  an  objective  of 
the  plaimmg  process.  EPA  requested 
comments  on  this  approach  to 
determine  if  the  approach  could  provide 
greater  flexibility  for  fecilities  to  budld 
on  requirements  of  existing  state 
programs  to  achieve  compliance  with 
MACT  standards. 

In  the  second  waste  minimization 
planning  option,  EPA  proposed  to 
provide  EPA  Regions  and  States  with 
the  discretionary  authority  to  make  case 
by  case  determinations  regarding  which 
fecilities  would  be  requir^  to  provide 
information  on  waste  minimization 
alternatives  to  reduce  hazardous  wastes 
entering  combustion  feed  streams.  This 
determination  could  take  into  account 
several  fectors,  including,  for  example, 
whether  an  existing  state  program  ^d 
already  accomplished  the  equivalent  of 
this  objective,  the  extent  to  which  this 
requirement  may  be  too  burdensome  for 


some  states,  and  the  extent  to  vdiich 
fecility  specific  conditions  indicate 
emissions  could  be  best  controlled  by 
feed  stream  management  and  waste 
minimization  at  the  source. 

The  third  waste  minimization 
incentive  EPA  proposed  for  comment 
allows  fecilities  to  apply  for  up  to  a  one 
year  extension  to  the  three  year 
compliance  period  allowed  under  the 
CAA  and  40  CFR  63.6(i)(4)(i)(A)  in  cases 
where  facilities  need  additional  time  to 
identify  and  install  waste  minimization 
measures  that  would  reduce  hazardous 
wastes  entering  combustion  feed 
streams  as  a  method  (either  alone  or  in 
combination  with  combustion  or  other 
treatment  technology)  to  achieve 
compliance.  40  CFR  63.6(i)(6)(i) 
describes  the  requirements  for 
requesting  a  compliance  extension.  A 
request  must  include  a  description  of 
the  pollution  control,  process  changes 
or  process  equipment  to  be  installed,  a 
compliance  schedule  that  describes  the 
dates  by  which  these  controls,  process 
changes  and  process  equipment  will  be 
initiated,  the  dates  by  which  installation 
will  be  completed,  and  the  date  by 
which  compliance  will  be  achieved.  The 
Administrator  or  a  State  that  has  an 
approved  Part  70  permit  program  or  has 
b^n  delegated  the  authority  to 
implement  and  enforce  the  emission 
standard  for  that  source  may  grant  such 
extensions.  This  incentive  would,  at 
least  in  part,  offset  some  of  the  time 
barriers  large  companies  might  need  to 
fully  explore  and  install  waste 
minimization  options  in  addition  to  any 
combustion  equipment  that  may  still  be 
necessary. 

C.  Comments  Received 
EPA  received  comments  on  waste 
minimization  finm  22  commenters. 
Companies  that  operate  on-site  units 
(many  of  which  are  large  chemical 
plants)  commented  that,  while  waste 
minimization  can  provide  a  cost 
effective  approach  to  compliance, 
neither  the  three  year  compliance 
period  allowed  for  this  rule,  nor  the 
three  years  plus  a  one  year  extension  is 
sufficient  time  to  complete  the  two  track 
task  of  designing,  testing  and  installing 
waste  minimization  process  changes 
that  reduce  hazardous  wastes  mitering 
combustion  feed  streams,  and  designing 
and  installing  any  combustion  or  other 
treatment  equipment  that  may 
nevertheless  be  necessary.  Waste 
minimization  is  an  on-going  process 
that  should  be  continu^y  under 
investigation  in  all  companies. 

However,  EPA  agrees  that  in  cases 
where  standards  are  promulgated  that 
change  the  economics  of  how  much 
pollution  can  be  emitted  to  the 


environment,  even  on-going  waste 
minimization  programs  may  not  be  able 
to  anticipate  the  b^t  combination  of 
waste  minimization  and  treatment 
measures  to  achieve  compliance.  EPA 
agrees  that  in  some  cases,  particularly  at 
large  complex  manufecturing 
operations,  the  three  year  compliance 
period  may  not  be  sufficient  time  to 
consider  waste  minimization  measures, 
and  in  other  cases,  three  years  plus  a 
one  year  extension  may  not  provide 
sufficient  time. 

Commercial  fecilities  continue  to 
assert  that  they  have  few  direct 
opportunities  to  pursue  waste 
minimization  since  they  have  little 
control  over  the  wastes  generated  by 
their  customers.  Some  commercial 
companies  believe  EPA  should 
implement  “good  actor”  incentives  for 
companies  that  educate  their  customers 
regarding  available  waste  minimization 
resources.  Such  incentives  could 
include  reduced  inspection  frequencies, 
reduced  performance  testing,  and  a 
recognition  program.  EPA  agrees  that 
commercial  combustors  of  hazardous 
waste  have  little  direct  control  over  the 
wastes  generated  by  their  customers  and 
therefore  will  experience  little  if  any 
flexibility  from  any  the  waste 
minimization  incentives  proposed  for 
comment.  The  comment  to  implement 
good  actor  incentives  as  an  incentive  for 
commercial  companies  to  educate  their 
customers  on  waste  minimization  did 
not  contain  sufficient  information  to 
determine  the  merits  of  such  an 
approach.  EPA  does  point  out,  however, 
that  thi.«8  type  of  concept,  i.e.,  one  in 
which  private  industry  proposes  an 
improvement  in  environmental 
performance  throtigh  and  innovative 
regulatory  approadb,  is  the  type  of 
approach  that  might  be  appropriate  for 
further  exploration  at  a  later  time. 

Three  states  commented.  Two  states 
believe  EPA  should  encourage  waste 
minimization  in  this  rulemaking. 
However,  they  believe  three  years  plus 
a  one  year  extension  may  not  be  enough 
time  for  companies  to  identify  and 
install  waste  minimization  measures. 
The  third  state  said  that  waste 
minimization  incentives  should  not  be 
necessary  in  this  rule  because 
companies  have  had  many  years  to 
pursue  waste  minimization  programs 
and  should  have  already  considered 
waste  minimization  as  an  approach  to 
compliance.  EPA  agrees  with  the  two 
states  that,  in  some  cases,  three  years 
plus  a  one  year  extension  may  not  be 
sufficient  time  to  identify  and  install 
waste  minimization  measures  that 
achieve  compliance.  EPA  agrees  with 
the  third  state  to  a  limited  extent,  in  that 
companies  have  had  many  years  to 
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implement  waste  minimization 
programs,  and  notes  that  most,  if  not  all, 
of  the  companies  affected  by  today’s 
rulemaking  probably  have  waste 
minimization  programs  in  place. 
However,  as  noted  earlier,  waste 
minimization  is  an  on-going  process, 
and  the  stringent  requirements  of  the 
MACT  standards  for  hazardous  waste 
burning  facilities  may  shift  the 
economics  for  particular  companies  in  a 
way  that  makes  certain  waste 
minimization  measures  more  cost 
elective  than  they  otherwise  would 
have  been,  and  companies  may  need 
additional  time  to  design  and  install 
these  approaches. 

EPA’s  Interim  Final  Guidance  to 
Hazardous  Waste  Generatcn^  on  the 
Elements  of  a  Waste  Minimization  . 
Program  in  Place  (May  28,1993) 
recognizes  companies  make  these 
determinations  on  a  case  by  case  basis. 
EPA’s  guidance  describes  six  general 
program  elements  that  contribute  to 
successful  corporate  waste 
minimization  programs.  These  elements 
include:  (1)  Top  management  support 
that  emphasizes  waste  minimization  in 
its  corporate  policy,  employee 
involvement  and  rewards  for  ideas  that 
reduce  waste  generation,  setting  goals 
for  waste  reduction,  and  other  proactive 
management  steps;  (2)  characterization 
of  waste  generation  tind  waste 
management  costs,  identification  of 
soiuces  of  waste  in  the  production 
process,  how  they  were  generated,  the 
value  of  raw  materials  and  lost  products 
that  are  escaping  as  waste,  and  the  cost 
of  replacing  and  managing  wasted 
materials;  (3)  periodic  waste 
minimization  assessments  that  are  tied 
into  other  efforts  to  improve 
environmental  management;  (4)  a  cost 
allocation  system  that  assigns  the  true 
cost  of  generating  and  managing  wastes 
to  the  activities  that  generate  the  waste 
in  the  first  place;  (5)  encourage 
technology  transfer  that  shares  ideas 
and  tech^logy  between  parts  of  the 
organization  and  with  other 
organizations  where  appropriate;  and  (6) 
program  implementation  and  evaluation 
that  evaliiates  successes  and  failures, 
and  shares  information  with  the  public. 
While  these  principles  were  published 
in  regard  to  RCRA’s  waste  minimization 
certification  requirement,  the  principles 
can  be  used  as  relevant  guiding 
principles  by  companies  who  wish  to 
consider  using  waste  minimization 
measures  as  a  method  to  reduce 
hazardous  wastes  entering  combustion 
feed  streams  regulated  vmder  MACT 
standards  and  ^e  Clean  Air  Act. 

One  company  argues  in  its  comments 
that  mandatCHy  waste  minimization 
planning  should  be  made  a  MACT 


requirement  so  that  facilities  are  forced 
to  consider  somce  reduction  and 
recycling  alternatives,  rather  than 
simply  installing  end-of-the-pipe 
equipment  to  control  HAP  emissions. 

The  company  argues  that  this  approach 
would  be  particularly  useful  tn 
controlling  combustion  feed  streams  to 
limit  the  combustion  of  metals  and 
other  constituents  that  can  not  be 
adequately  controlled  using  end-of-pipe 
measures. 

EPA  has  examined  this  issue  closely. 
While  mandatory  facility  planning  on 
the  surface  may  appear  to  force  facilities 
to  consider  waste  minimization 
solutions,  providing  appropriate 
regulatory  incentives  and  harnessing  the 
power  of  public  dialogue  for  companies 
to  identify  and  install  waste 
minimization  measures  will  result  in 
more  waste  minimization  measures. 

Sixteen  states  have  implemented 
mandatory  waste  minimization 
planning  programs  and  several  more 
have  implemented  voluntary  waste 
minimization  planning  programs  in  an 
effort  to  encourage  facilities  to  pursue 
waste  minimization  measures  over  end- 
of-pipe  measures.  A  Federal  mandatory 
and  prescriptively  detailed  waste 
minimization  planning  requirement 
would  be,  at  b^.  marginally  effective  in 
causing  large  companies  (which  make 
up  the  population  of  facilities  affected 
by  today’s  regulation)  to  identify  and 
install  waste  minimization  measvues 
beyond  what  they  would  do  imder 
ciirrent  requirements.  Large  companies 
generally  already  have  the  necessary 
staff,  information,  and  resovirces  to 
pursue  waste  minimization  alternatives 
where  it  makes  sense  to  do  so.  Whether 
large  companies  choose  waste 
minimization  solutions  over  end-of-pipe 
solutions  depends  on  a  variety  of 
economic  and  other  factors  that 
outweigh  attempts  to  identify  additional 
waste  minimization  alternatives.  EPA 
hopes  to  encoinage  minimizing 
impediments  to  waste  minimization  by 
soliciting  comments  on  the  approaches 
contain^  in  today’s  NODA. 
Furthermore,  the  remaining  States  have 
chosen  to  not  implement  mandatory  or 
voluntary  waste  minimization  planning 
programs.  Some  States  believe  that 
mandatory  waste  minimization 
planning  does  not  improve  waste 
minimization  results.  It  would  not  be 
appropnate  for  EPA  to  eithM'  add 
additional  burden  to  State  waste 
minimization  programs  that  already 
exist  or  to  States  that  have  chosen  not 
to  have  waste  minimization  planning 
programs. 

EPA  is,  instead,  asking  for  comment 
on  a  refined  approach  that  encourages 
facilities  to  consider  waste 


minimization  alternatives,  uses  public 
dialogue  to  advance  waste  minimization 
efforts,  and  provides  regulatory 
incentives  for  companies  to  pursue 
waste  minimization  solutions.  This 
approach  will  achieve  many  of  the  same 
ends  more  efficiently  than  a  detailed 
and  prescriptive  mandatory  waste 
minimization  planning  requirement. 

D.  Comments  Requested  on  Additional 
Waste  Minimization  Incentives 

EPA  is  requesting  comment  on  a  three 
regulatory  incentives  that  are  intended 
to  encourage  companies  to  pursue  waste 
minimization  measures  to  reduce  or 
eliminate  hazardous  wastes  entering 
combustion  feed  streams. 

The  first  incentive  was  proposed  in 
EPA’s  April  19, 1996  MACT  proposal, 
and  is  being  refined  in  today’s  NODA. 
EPA  requested  comments  on  granting 
regulated  facilities  the  opportunity  to 
request  a  one  year  extension  to  the  three 
compliance  period  allowed  under  the 
Clean  Air  Act  in  cases  whqre  the 
additional  time  is  clearly  needed  to 
identify  and  install  waste  minimization 
measures  that  would  reduce  the  amount 
of  hazardous  waste  combusted  as  a 
means  of  achieving  compliance.  In 
today’s  NODA,  EPA  is  requesting 
comment  on  several  clarifying  factors 
that  will  promote  consistency  while  still 
allowing  flexibility  in  decision-making 
among  ^e  EPA  Regions  and  authorized 
States  who  will  m^e  determinations  on 
whether  or  not  to  grant  one  year 
extensions  to  faciUties  who  apply. 

EPA  is  also  requesting  comment  on 
extending  the  agency’s  current  audit 
and  penalty  policies  to  allow  some 
companies  to  enter  into  a  written 
consent  agreement  or  consent  orders 
(CA/COs)  in  cases  where  it  is  clear  that 
longer  than  four  years  (i.e.,  longer  than 
a  one  year  extension)  is  needed  to 
identify  and  install  waste  minimization 
measures  that  significantly  reduce 
hazardous  wastes  entering  combustion 
feed  streams.  These  two  approaches  are 
discussed  more  below. 

40  CFR  63.6(i)  describes  the  authority, 
procedtires  and  requirements  for 
requesting  a  one  year  compliance 
extension  for  meeting  MACT  standards. 
Requests  must  include  certain 
information,  including:  A  description  of 
the  pollution  control,  process  changes 
or  process  equipment  to  be  installed^  a 
compliance  schedule  that  describes  the 
dates  by  which  these  controls,  process 
changes  and  process  equipment,  will  be 
initiated,  the  dates  by  which  installation 
will  be  completed,  and  the  date  by 
which  compliance  will  be  achieved. 
Today,  EPA  is  requesting  comment  on 
language  that  clarifies  the  term  “process 
changes’’  in  40  CFR  63.6(i)(6)(i)(B) 
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solely  with  respect  to  hazardous  waste 
burning  incinerators,  LWAKs  and 
cement  kilns,  to  make  it  clear  that  waste 
minimization  measures  are  included  in 
the  meaning  of  process  changes  for 
meeting  MACT  standards. 

By  making  this  clarification,  EPA 
hopes  to  encourage  the  use  of  waste 
minimization  measures  to  reduce  the 
amount  of  hazardous  waste  entering 
combustion  feed  streams  as  an 
alternative  to  or  supplement  to  end-of- 
pipe  emission  controls.  With  respect  to 
hazardous  waste  burning  incinerators, 
LWAKs  and  cement  kih^,  EPA  includes 
in  the  definition  of  “process  changes” 
the  following  activities:  equipment  or 
technology  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  improvements  in  work 
practices,  maintenance,  inventory 
control,  and  enviromnentally  sound 
recycling  measures  which  reduce  the 
amount  and/or  toxicity  of  hazardous 
waste  entering  feed  streams  of 
combustion  devices.  The  term 
environmentally  soimd  recycling 
includes  on-site  (including  closed-loop 
recycling)  and  ofif-site  recycling 
activities  that  use,  reuse  or  reclaim 
hazardous  materials  in  accordance  with 
EPA  regulations.  Burning  for  energy 
recovery  is  not  included  in  the  meaning 
of  “process  change”  as  a  basis  for 
requesting  a  one  year  extension  for 
waste  minimization  purposes.  This 
proposed  definition  would  apply  only 
to  hazardous  waste  burning 
incinerators,  LWAKs  and  cement  kilns. 

The  Administrator  or  a  State  that  has 
an  approved  part  70  permit  program  (or 
has  been  delegated  the  authority  to 
implement  and  enforce  the  emission 
standard  for  that  source)  may  grant 
extensions  under  40  CFR  63.6(i)(9). 
Under  this  approach,  decisions  to  grant 
one  year  extensions  will  be  made  by 
EPA  Regional  offices  and  approved  or 
delegated  state  programs.  ^A 
recognizes  that  States  employ  a  variety 
of  approaches  for  requiring  or 
encouraging  the  consideration  of  waste 
minimization  measures  in  achieving 
compliance  with  regulatory 
requirements.  It  is  not  appropriate  for 
EPA  to  supersede  State  approaches  with 
a  uniform  set  of  criteria  for  evaluating 
waste  minimization  requests  for  one 
year  compliance  extensions.  However, 
EPA  believes  it  is  appropriate  to 
encovirage  (but  not  mandate) 
consistency  in  how  these  decisions  are 
made.  Therefore,  EPA  is  requesting 
comment  on  a  proposal  to  include  four 
factors  that  must,  at  a  minimum  be 
considered  by  EPA  Regional  offices  and 
approved  or  delegated  state  programs  in 
approving  or  denying  requests  for  one 
year  compliance  extensions  for 


hazardous  waste  burning  incinerators, 
LWAKs,  and  cement  kilns).  These 
factors  include: 

•  The  extent  to  which  the  process 
changes  (including  waste  minimization 
me€isiures)  proposed  as  a  basis  for  the 
extension  reduce  or  eliminate  hazardous 
wastes  entering  combustion  feed 
streams  and  are  technologically  and 
economically  feasible. 

•  Whether  the  magnitude  of  the 
reductions  in  hazardous  wastes  entering 
combustion  feed  streams  through 
process  changes  are  significant  enough 
to  warrant  granting  an  extension. 

•  A  clear  demonstration  that 
reductions  of  hazardous  wastes  entering 
combustion  feed  streams  are  not  shifted 
as  increases  in  pollutants  emitted 
through  other  regulated  media. 

•  A  demonstration  that  the  design 
and  installation  of  process  changes, 
which  include  waste  minimization 
measures,  and  other  measures  that  are 
necessary  for  compliance  cannot 
otherwise  be  installed  within  the  three 
year  compliance  period. 

These  factors  will  provide  a  degree  of 
consistency,  while  still  allowing 
flexibility  among  EPA  Regional  offices 
and  approved  States,  in  the  use  of  this 
innovative  regulatory  approach.  EPA 
will  also  provide  separate  guidance  that 
provides  examples  of  how  to  apply  the 
factors  to  consider  and  addition^ 
information  that  will  be  helpful  to 
government  and  regulated  entities.  For 
example,  the  guidance  will  provide 
examples  that  will  help  gauge  whether 
the  magnitude  of  proposed  requests  to 
reduce  hazardous  wastes  entering 
combustion  feed  streams  through 
process  changes  are  significant  enough 
to  warrant  granting  an  extension.  For 
example,  companies  that  commit  to  a 
25%  or  greater  reduction  in  hazardous 
wastes  entering  combustion  feed 
streams  may  be  more  likely  to  be 
considered  for  an  extension  than 
companies  that  commits  to  only  a  five 
percent  reduction. 

EPA  anticipates  that  the  guidance  will 
contain  other  examples  on  how  to 
evaluate  cases  where  a  low  percentage 
reduction  may  actually  reflects  a 
significant  improvement  relative  to 
previous  significant  waste  minimization 
achievements.  The  guidance  will 
address  how  to  evaluate  shifts  from 
combustion  feed  streams  to  other 
regulated  media,  such  as  wastewater 
effluents  or  other  pollutant  sources.  EPA 
anticipates  the  guidance  will  address 
assuring  that  the  proposed  process 
changes  that  include  waste 
minimization  measures  are  critical  path 
steps  toward  compliance,  and  not 
process  improvements  that  have  little  to 
do  with  reductions  of  hazardous  waste 


feed  streams,  and  could  otherwise  have 
little  impact  on  compliance.  Waste 
minimization  measures  that  are  not  on 
a  critical  path  toward  compliance  or 
that  do  not  have  a  direct  impact  on 
reducing  or  eliminating  hazardous 
waste  streams  entering  combustion  feed 
streams  are  not  good  candidates  for  a 
one  year  extension.  Finally,  EPA 
anticipates  the  guidance  will  include  a 
list  of  states  that  have  approved  part  70 
permit  programs,  a  list  of  states  that 
operate  waste  minimization  technical 
assistance  programs,  and  a  list  of  States 
that  have  mandatory  or  voluntary  waste 
minimization  planning  programs. 

EPA  also  pomts  out  that  companies 
that  choose  to  apply  for  a  one  year 
extension  for  waste  minimization 
purposes  may  wish  to  coordinate  the 
development  of  compliance  extension 
applications  with  the  development  of 
“public  regulatory  notifications  of  intent 
to  comply,”  contained  in  today’s  rule, 
since  much  of  the  developmental  work 
for  the  two  actions  should  be  nearly 
identical. 

In  the  comments  received,  several 
companies  and  states  said  that,  in  some 
cases,  even  the  three  year  compliance 
period  plus  a  one  year  extension  would 
not  be  adequate  time  to  design,  and 
install  waste  minimization  measures  or 
additional  combustion  or  treatment 
measures  necessary  to  ensure 
compliance  with  the  MACT  standards. 

It  may  be  appropriate,  under  the 
circumstances  described  below,  to  grant 
facilities  who  demonstrate  that  longer 
than  three  years  plus  a  one  year 
extension  is  necessary  to  implement 
waste  minimization  measures  that 
significantly  reduce  the  amount  and/or 
toxicity  of  hazardous  waste  entering 
combustion  feed  streams  additional 
time  (i.e.,  longer  than  four  years). 
Reducing  the  amount  of  hazardous 
waste  entering  combustion  feed  streams 
provides  greater  long-term  levels  of 
protection  for  public  health  and  the 
environment  than  other  non-waste 
minimization/pollution  prevention 
measures  that  could  be  used  to  comply 
with  the  MACT  standard.  Since 
facilities  that  need  longer  than  three 
years  or  the  three  year  date  plus  a  one 
year  extension  to  meet  compliance  are 
technically  in  violation  (not  including 
facilities  that  are  granted  a  one  year 
compliance  extension  and  meet 
compliance  within  the  one  year 
extension  period),  EPA  will  require 
these  focilities  to  enter  into  written 
consent  agreements/consent  orders  (CA/ 
COs)  to  receive  this  additional  time.  The 
process  changes  that  include  waste 
minimization  measiues  must  clearly 
demonstrate  the  facility  will  achieve 
significant  reductions  in  the  amoimt  of 


24248  ,  .  Federal.Register  /  Yol-  62j.,J5^p.  85  /;Fjaday^.Max^,,1997  Xj?^psed 


hazardous  wastes  entering  combustion 
waste  streams  over  what  would  have 
otherwise  have  been  combusted  over  the 
long  term  using  combustion-based 
compliance  alternatives  installed  within 
the  three  year  compliance  period  (or 
three  years  plus  a  one  year  compliance 
extension).  EPA  encourages  facilities  to 
consider  undertaking  longer-term  waste 
minimization  compliance  approaches, 
subject  to  limitations  propos^  today. 
EPA  will  consider  such  requests  using 
its  enforcement  discretion  and  the 
principles  articulated  in  the  Agency’s 
“Policy  on  Encouraging  Self-Policing 
and  Voluntary  Correction’’  (60  FR 
66706,  December  22, 1995)  (i.e.,  the 
“Audit  Policy’’).  Within  this  context, 

EPA  may,  in  certain  cases,  consider  a 
reduction  of  penalties  for  facilities  that 
are  able  to  install  compliance  solutions 
that  demonstrate  significant  reductions 
in  hazardous  wastes  entering 
combustion  feed  streams,  but  need 
additional  time  beyond  that  allowable 
under  the  regulations. 

To  qualify  for  this  special 
consideration  for  additional  time,  a 
regulated  entity  would  have  to  submit  a 
written  request  that  contains  the 
information  listed  below.  Facilities  must 
submit  requests  to  the  EPA  Regional 
Office  that  has  OAmrsight  for  their  facility 
within  one  year  after  the  MACT 
standards  for  this  rulemaking  ate 
promulgated.  The  request  would 
include: 

•  An  explanation  of  why  the  facility 
cannot  reasonably  implement  their 
proposed  process  chafes  that  include 
waste  minimization  measures  within 
four  years  from  the  date  of  the 
promulgation  of  the  MACT  standards. 

•  An  explanation  of  how  the  facility’s 
proposed  process  changes  (that  include 
waste  minimization  measures)  will 
achieve  greater  reductions  in  quantity 
and/or  toxicity  of  hazardous  wastes 
entering  combustion  feed  streams.  The 
propos^  reductions  mu^  be 
significant.  EPA  will  make  these 
determinations  on  a  case-by-case  basis. 

•  An  explanation  of  how  the  waste 
minimization/pollution  prevention 
measures  are  necessary  to  achieve 
compliance  with  the  MACT  standards 
(i.e.,  waste  minimization  measures 
which  reduce  hazardous  wastes  entering 
combustion  feedstreams  must  be  shown 
to  have  a  direct  impact  on  the 
subsequent  design,  installation  and 
testing  of  combustion  or  other  treatment 
measures  necessary  to  achieve  and  go 
beyond  compliance  standards),  and  a 
schedule  for  implementation  of  the 
proposal. 

•  A  waste  minimization  facility  plan. 
This  plan  must  follow  EPA’s  “Pollution 
Prevention  Facility  Planning  Guide’’ 


(May,  1992;  NTIS  #PB92-213206),  or,  if 
the  facility  is  located  in  a  State  that 
requires  mandatory  waste  minimization 
plaiming,  the  form  of  waste 
minimization  planning  required  by  that 
State. 

Regulated  entities  must  demonstrate  a 
clear  intent  to  achieve  compliance  in  a 
timely  fashion  by  entering  into  a 
consent  agreement/compliance  order 
with  EPA  as  soon  as  they  exceed  the 
allotted  time  provided  by  the 
regulations  (including  any  regulatory 
extension).  EPA  woiild  then  exercise  its 
enforcement  discretion  to  treat  a 
facility’s  failure  to  achieve  compliance 
by  the  regulatory  deadline  as  a  violation 
t^t  can  receive  penalty  mitigation 
under  the  Agency’s  Aiidit  Policy.  Under 
the  Audit  Policy  the  Agency  may  give 
up  to  a  100%  r^uction  in  ffie  graWty 
based  component  of  potential  penalties. 
To  qualify  for  eliminating  the  gravity- 
based  penalty  a  focility  have  to 
show  that  it  has  a  compliance 
management  program  that  meets  the 
criteria  for  due  diligence  under  the 
Audit  Policy.  Otherwise,  the  facility 
may  qualify  for  a  75%  reduction  of  the 
gravity  component  of  the  penalty.  EPA 
will  provide  examples  of  past  cases  in 
the  supplemental  guidance  noted  earlier 
in  this  section. 

EPA  realizes  that  some  waste 
minimization  compliance  measures  may 
be  more  cost  effactive  than  combustion 
based  approaches.  EPA  will  retain  its 
discretion  to  recover  any  economic 
benefit  gained  as  a  result  of 
noncompliance.  This  will  ensure  that 
facilities  that  delay  compliance  for  a 
specific  period  of  time  do  not  receive  an 
economic  benefit  during  the  period  of 
non-compliance  over  re^^ated  entities 
that  do  comply  within  the  regulatory 
deadline.  For  example,  EPA  may 
recover  the  economic  benefit  a  company 
receives  by  delaying  capital 
expenditures  for  modifying  their 
manufacturing  process  to  meet  the  new 
compliance  standards.  EPA  may 
exercise  its  discretion  in  appropriate 
circumstances  to  choose  the  lower 
figiue  between:  (1)  the  company’s 
pollution  prevention/waste 
minimization  expenditures,  and  (2) 
expenditures  the  company  would  have 
incurred  implementing  other  methods 
to  come  into  compliance,  when 
calculating  economic  benefit  during  the 
period  of  non-compliance  with  the  new 
regulatory  standards.  EPA  will  also  use 
its  enforcement  discretion  to  waive 
recovery  of  insignificant  amoimts  of  any 
economic  benefit  resulting  firom  a 
facility’s  delayed  compliance. 

EPA  is  also  encouraging  companies  to 
pursue  waste  minimization  measures  in 
an  expansion  of  the  provision  in  the 


Clean  Air  Act  regulations  that  requires 
facilities  to  submit  an  early  notification 
that  they  intend  to  comply  with  the 
MACT  standards  as  they  become 
effective  (usually  about  2-3  years  after 
the  notification  is  submitted).  The 
expansion,  called  a  public  regulatory 
notifications  of  intent  to  comply,  woiild 
require  facilities  to  include  substantially 
more  detail  in  this  notification  on:  (1) 
What  they  have  considered  doing  to 
meet  the  MACT  standards  (particularly 
with  respect  to  waste  minimization); 
and  (2)  how  they  have  decided  to 
proceed.  This  expanded  notification 
would  be  sent  not  only  to  the  regulatory 
agency,  but  would  also  be  made 
available  to  the  local  community.  In 
addition,  the  facility  would  be  reqtiired 
to  hold  an  informal  meeting  Avith  the 
local  citizenry  to  discuss  the 
notification.  However,  regulatory  agency 
review  and  approval  of  the  notification 
is  neither  mandated  nor  expected.  This 
approach  would  harness  the  power  of 
public  opinion  to  urge  facilities  to 
consider  waste  minimization 
alternatives  to  end-of-pipe  ways  of 
meeting  the  MACT  standards.  This 
approach  is  described  in  detail 
el^where  in  today’s  NODA  for  public 
comment 

EPA  requests  comment  on  the  extent 
to  which  ffie  proposed  one  year 
compliance  extension,  the  proposed 
opportunity  for  companies  to  enter  into 
consent  agreements/consent  orders  for 
periods  that  extend  beyond  four  years, 
and  the  PRNIC  approach  provide 
companies  with  appropriate  incentives 
to  pursue  waste  minimization  measures 
to  achieve  compliance. 

VI.  Permit  Requirements 

A.  Coordination  of  RCRA  and  CAA 
Permitting  Processes 

In  the  NPRM,  EPA  proposed  to  place 
the  final  MACT  standards  in  40  CFR 
Part  63  and  reference  those  standards  in 
40  CFR  Parts  264  and  266  (61  FR  at 
17451).  Under  this  proposal  the 
standards  would  only  be  written  out  in 
the  CAA  regulations,  but  they  would 
legally  be  part  of  both  the  CAA  and 
RCRA  regulations.  Thus,  both  programs 
would  have  an  obligation  to  address  the 
standards  in  permits  issued  imder  their 
authority.  EPA  proposed  this  approach 
to  provide  the  maximum  amount  of 
flexibility  for  state  permitting 
authorities  to  coordinate  the  issuance  of 
permits  and  enforcement  activities  in  a 
way  which  most  effectively  addresses 
their  particular  situation. 

After  reviewing  the  NPRM  comments, 
there  is  some  question  on  whether  the 
proposed  approach  will  provide  the 
maximAim  amount  of  flexibility  to  the 
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state  permitting  authorities.  The 
proposed  approach  would  still  require 
in  most  cases  at  least  two  different 
permitting  authorities  to  review  the  air 
emission  standards  in  a  permit.  Since 
under  the  original  proposal  the 
standards  would  be  in  both  the  RCRA 
and  CAA  regulations,  permit  writers 
from  each  program  might  be  required  to 
address  them  to  some  degree  in  a  permit 
imder  that  program,  either  by  writing 
them  direcdy  in  the  permit  or  by 
referencing  them  from  the  other  permit. 
The  proposed  approach  might  not  have 
given  states  the  flexibility  to  implement 
the  new  standards  under  a  single 
regulatory  program.  Thus,  the  proposed 
approach  would  result  in  duplicative 
permitting  actions  in  many  cases. 

Commenters  had  several  other 
concerns  with  an  approach  where  the 
air  emission  standards  are  incorporated 
into  two  permits.  One  major  problem 
described  by  commenters  is  that  the 
overlapping  permit  conditions  of  the  • 
Title  V  and  RCRA  permits  would  be 
subject  to  two  separate  permit 
modification  procedures,  administrative 
appeals  procedures,  and  potentially 
separate  judicial  procedures  as  well. 

The  Agency  now  believes  that  this 
outcome  could  be  needlessly 
duplicative  and  unwieldy,  and  therefore 
not  consistent  with  the  Agency’s  intent 
to  simplify  permitting. 

Additionally,  commenters  were 
concerned  that  the  proposed  approach 
would  have  allowed  for  dual 
enforcement  scenarios  where 
enforcement  actions  under  both  statutes 
would  be  brought  against  the  facility  for 
a  single  violation.  In  the  NPRM,  EPA 
stated  that  the  Agency  did  not  expect  to 
enforce  under  both  permits  (61  FR  at 
17452).  However,  commenters  noted 
that  this  statement  did  not  restrain  the 
states  from  initiating  dual  enforcement 
actions,  or  citizens  from  initiating  dual 
citizen  suits. 

Codifying  the  MACT  standards  in 
only  one  place  in  the  regulations  (unlike 
the  proposed  scheme)  may  actually 
provide  states  the  greatest  flexibility  in 
the  way  they  issue  permits  and  prevent 
duplication  of  effort.  Although  the 
standards  woudd  be  codified  under  one 
statute,  states  could  decide  which 
program  they  want  implementing  the 
standards.  A  state  would  be  firee  to 
decide,  for  example,  to  have  its  RCRA 
staff  implement  a  set  of  CAA  standards. 
Another  approach  would  be  for  a  state 
to  decide  under  which  state  statute  to 
adopt  the  MACT  standards  based  on 
which  part  of  their  program  they  wish 
to  implement  the  standards.  For 
example  if  EPA  places  the  MACT 
standards  in  part  63  only  (see  below),  a 
state  could  still  decide  to  adopt  those 


standards  under  their  state  solid  waste 
statute  and  implement  the  standards 
through  their  RCRA  hazardous  waste 
program,  depending  on  how  their  state 
solid  waste  statute  is  written.  The  basic 
premise  in  this  approach  is  that  it  is  not 
significant  to  EPA,  nor  to  proper 
implementation  of  RCRA  or  CAA,  imder 
what  statute  a  state  adopts  a  RCRA  or 
CAA  regulation. 

EPA  particularly  would  like  to  take 
comment  on  this  issue.  Do  states  believe 
they  can  decide  under  which  program  to 
implement  the  MACT  standards  if  they 
are  only  placed  in  Part  63?  EPA  is 
concerned  that  states  be  allowed  to 
implement  the  standards  through  either 
their  CAA  or  their  RCRA  program, 
whichever  works  best  for  their 
particular  situation. 

Currently,  EPA  is  considering  placing 
the  MACT  standards  only  in  40  CFR 
part  63  and  relying  on  the  air  program 
implementation  scheme,  including  the 
Tide  V  permitting  program,  to  bring 
facilities  into  compliance  with  the  new 
standards.  This  approach  (as  opposed  to 
the  converse — placing  the  standards 
only  in  the  RCRA  regulations)  is  the 
only  approach  that  appears  feasible  to 
allow  the  standards  to  be  codified  in 
only  one  place  in  the  regulations.  The 
Agency  would  rely  on  the  integration 
provision  of  RCRA  section  1006(b)(1)  to 
defer  RCRA  controls  on  these  air 
emissions  to  the  part  63  MACT 
standards.  (The  CAA  does  not  have  a 
similar  integration  provision  which 
would  allow  deferral  of  CAA 
requirements  to  RCRA  regulations.) 

We  emphasize,  however,  that  under 
this  approach,  there  would  still  be  a 
need  for  a  RCRA  permit  at  HWC 
facilities,  to  address  any  other  RCRA 
imits  on  site,  and  to  address  RCRA 
regulations  which  apply  to  all  types  of 
RCRA  facilities  and  which  are  not 
duplicated  under  CAA.  For  example,  a 
permit  will  be  required  to  address 
hazardous  waste  storage  units  that  hold 
the  waste  prior  to  combustion.  As  with 
all  RCRA  permits,  the  permit  would 
require  compliance  with  the  standards 
in  40  CFR  part  264  (including  general 
facility  standards,  preparedness  and 
prevention  requirements,  contingency 
planning  and  emergency  procedure 
requirements,  manifesting  requirements, 
recordkeeping  and  reporting 
requirements,  releases  from  solid  waste 
management  units  requirements,  closure 
and  post-closure  requirements,  financial 
requirements,  corrective  action 
requirements,  storage  requirements, 
materials  handling  requirements,  and 
air  emissions  standards  for  process 
vents,  equipment  leaks,  tanks,  and 
containers).  The  omnibus  provision  of 
RCRA  Section  3005(c)(3),  codified  at 


§  270.32(b)(2),  which  provides  for 
additional  permit  conditions  as 
necessary  at  a  pcurticular  site  to  protect 
human  health  and  the  environment, 
would  also  need  to  be  addressed  in  the 
RCRA  permit,  with  respect  to  the 
combustor  and  other  activities  at  the 
facility.  (This  issue  is  discussed  further 
in  the  next  section.)  Among  other 
consequences,  this  means  that  the 
current  program  of  processing  RCRA 
HWC  permits  will  continue  until  EPA 
finalizes  any  program  changes.  It 
remeuns  a  hi^  priority  to  bring  all  HWC 
under  full  Part  B  permits  as  soon  as 
possible. 

Although  the  RCRA  permit  would  not 
need  to  duplicate  the  MACT  controls 
contained  in  a  Title  V  permit,  there  will 
typically  be  a  number  of  waste 
management  activities  associated  with 
the  combustion  unit  that  would  need  to 
be  addressed  in  the  RCRA  permit  (and 
not  the  Title  V  permit),  such  as 
materials  handUng  (feed  and  residues) 
and  combustor-specific  (but  not  MACT- 
related)  waste  analysis  requirements 
and  feed  restrictions.  If,  as  under  the 
original  proposal,  the  Agency  decides  to 
retain  the  DRE  standard  in  the  RCRA 
regulations,  then  DRE  would  also  need 
to  be  addressed  in  the  RCRA  permit. 

The  discussion  above  describes  one 
approach  the  Agency  is  considering  for 
the  final  rule.  If  this  approach  were 
adopted,  it  would  establish  how  EPA 
would  implement  the  new  MACT 
standards  where  the  Agency  has 
permitting  jurisdiction.  However,  in 
many  cases,  states  are  delegated  RCRA 
and  CAA  autliority.  It  would  therefore 
be  up  to  the  state  program  to  decide 
how  best  to  implement  the  MACT 
standvds  given  the  particular 
authorities  of  the  state.  The  approach 
described  today  may  be  better  suited  to 
provide  greater  flexibility  for  state 
approaches,  whether  the  State  prefers  to 
rely  primarily  on  the  MACT  and  Title  V 
permit  process  or  the  RCRA  permit 
process  to  impose  the  new  standards. 

The  Agency  recognizes  that  in  many 
cases  facilities  will  already  have  a  RCRA 
permit  in  place  when  the  MACT 
standards  become  effective.  This 
situation  raises  the  question  of  what 
happens  to  RCRA  permit  conditions 
related  to  combustor  air  emissions. 

From  an  overall  standpoint,  it  is 
expected  that  the  MACT  standards  will 
be  more  stringent  than  many  current 
RCRA  regulations  and  permit 
conditions.  However,  at  some 
individual  sites,  certain  RCRA  permit 
conditions  may  be  more  stringent  than 
the  corresponding  MACT  emissions 
standards.  Some  potential  reasons  why 
such  a  situation  would  occur  are 
because  the  RCRA  permit  condition  is 
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based  on  a  site-specific  risk  evaluation 
under  the  BIF  rule  or  the  onmibus 
provision;  because  the  MACT  standard 
is  in  a  different  format  than  the  permit 
condition  (e.g.,  a  mass  emission  rate  or 
removal  efficiency  format  in  a  RCRA 
permit  vs.  a  concentration-based 
standard  for  HCl  under  MACT)  and  at 
that  particular  site  the  RCRA  format 
yields  more  stringent  control;  because, 
in  the  case  of  CO  limits  in  early 
incinerator  permits,  the  RCRA  permit 
limit  was  based  on  levels  during  the 
trial  biun;  or  because  the  facility  was 
one  of  the  lower  emitters  in  the 
standards  development  MACT  pool. 

The  Agency’s  overall  intent  is  for  the 
MACT  standards  to  replace  the  RCRA 
air  emissions  standards  for  hazardous 
waste  combustors.  Therefore,  where  the 
Agency  has  permitting  jurisdiction,  the 
RCRA  air  emissions  permit  limits  for 
HWCs,  with  the  exception  of  site- 
specific  risk-based  lij^ts,  would  be 
deleted  from  RCRA  permits  when  the 
MACT  standards  become  operational.  In 
the  case  of  site-specific  risk-based 
limits,  based  either  on  the  BIF  metals 
and  HC1/C12  requirements  or  omnibus 
authority,  these  limits  would  remain  in 
RCRA  ptermits  to  satisfy  the 
protectiveness  requirement  of  RCRA 
section  3004  (a)  and  (q).  As  with  EPA 
issued  permits,  in  authorized  states  any 
site-specific  risk-based  limits  would 
need  to  be  retained  where  necessary  to 
satisfy  RCRA  protectiveness 
requirements.  Since  authorized  states 
are  allowed  to  be  more  stringent,  states 
will  determine,  in  the  process  of 
deciding  whether  to  delete  old  RCRA- 
based  regulations  and  in  the  permitting 
process,  whether  to  keep  or  delete  more 
stringent  permit  conditions  which  are 
not  based  on  a  site-specific  risk  finding. 

EPA  would  like  to  take  comment  on 
the  approach  of  placing  the  MACT 
standards  only  in  the  part  63 
regulations,  and  deferring  the  RCRA 
standards,  as  described  above. 

B.  Permit  Process  Issues 

As  discussed  above,  the  Agency  is 
considering  an  ^proach  of  placing  the 
MACT  standards  only  in  40  CFR  part  63 
and  using  RCRA  1006(b)  authority  to 
defer  RCRA  permitting  to  the  Title  V 
permitting  program  for  the  air  emission 
standards  only.  This  approach  raises  the 
issues  of  how  and  when  the  permitting 
authorities  should  modify  existing 
RCRA  permits  to  remove  the  air 
emission  standards.  The  Agency’s 
current  thinking  is  that  the  RCRA 
permit  should  continue  to  apply  until  a 
facility  completes  its  comprehensive 
performance  testing  and  its  Title  V 
permit  is  issued  (or  its  existing  Title  V 
permit  is  modified  to  include  the  MACT 


standards).  The  RCRA  permit  would 
then  be  modified  to  remove  the  air 
emission  limitations  which  are  covered 
in  the  Title  V  permit.  Another  option  is 
to  modify  the  RCRA  permit  at  the  time 
the  facility  submits  their  comprehensive 
performance  test  results.  However,  it  is 
beneficial  to  wait  imtil  the  test  results 
are  reviewed,  approved,  and  written 
into  a  Title  V  permit  before  deleting  any 
RCRA  permit  conditions  because  of  the 
greater  level  of  Agency  and  public 
review  that  occurs  during  the  permit 
process.  The  Agency  wo^d  like  to  take 
comment  on  this  issue.  At  Tidiat  point 
should  the  RCRA  permit  be  modified  to 
remove  air  emission  standards?  How 
should  the  switch-over  to  the  new 
permitting  system  occur?  Note  that 
irrespective  of  when  the  Title  V  permit 
is  issued/modified,  the  MACT  standards 
and  associated  operating  limits  become 
enforceable  according  to  the  schedule  in 
the  final  rule. 

After  the  compliance  date  for  the  final 
rule,  but  before  the  RCRA  permit  is 
modified  to  remove  any  air  emission 
limitations,  there  will  be  a  period  where 
a  facility  will  have  both  a  RCRA  permit 
that  addresses  air  emissions  and  either: 

(1)  A  precertification  of  compliance 
document  with  applicable  operating 
conditions  that  they  have  submitted;  or 

(2)  a  Title  V  permit  which  also 
addresses  air  emissions.  Note,  the  RCRA 
permit  will  continue  to  apply  imtil  such 
time  that  it  is  modified  to  remove  any 
air  emission  limitations.  The 
precertification  of  compliance 
document  or  Title  V  permit  will  not 
automatically  supersede  RCRA  permit 
conditions  as  a  matter  of  law.  The  more 
stringent  conditions  Will  govern. 

C.  Omnibus  and  RCRA/CAA  Testing 
Coordination 

As  discussed  in  the  preamble  to  the 
proposed  rule  (61  FR  at  17371),  EPA 
currently  has  a  national  RCRA  policy  of 
strongly  recommending  to  all  federal 
and  state  RCRA  permit  writers  that, 
under  the  omnibus  provision  of  RCRA 
section  3005(c)(3),  site-specific  risk 
assessments  (SSRAs)  generally  be 
performed  as  part  of  the  RCRA 
permitting  process  to  determine 
whether  additional  conditions  are 
necessary  to  protect  human  health  and 
the  environment.  The  resiilts  of  these 
risk  assessments  are  then  used  to  set 
protective  permit  conditions.  Under  the 
new  permitting  scheme  that  the  Agency 
is  considering  (placing  the  MACT 
standards  only  in  40  CFR  part  63).  the 
Agency  is  considering  when  the  RCRA 
omnibus  provision  would  continue  to 
be  used — ^for  example,  to  require  a  site- 
specific  risk  assessment — and  the  timing 
of  the  RCRA  omnibus  finding  in  relation 


to  the  Title  V  permit  issuance/ 
modification. 

As  discussed  in  the  NPRM,  the 
Agency  has  indicated  a  preference  for 
modif^ng  our  current  policy  of 
recommending  that  a  site-specific  risk 
assessment  (SSRA^be  performed  during 
permitting  at  hazardous  waste 
combustors  in  most  cases  (61  FR  at 
17372).  Depending  on  the  scope  and 
level  of  the  final  MACT  standcurds,  this 
policy  may  need  to  be  re-evaluated.  For 
at  least  some  focilities,  there  might  still 
be  sufficient  cause  to  perform  a  SSRA 
under  the  RCRA  omnibus  permitting 
authority. 

Thus,  the  Agency  is  also  considering 
the  timing  issue  of  whether  a  RCRA 
omnibus  finding  would  be  expected  to 
occur  at  the  same  time  as  the  Title  V 
permitting  decision  (or  the  Title  V 
permitting  modification  decision,  if  this 
is  more  appropriate,  since  some  of  these 
units  will  most  likely  already  have  Title 
V  permits).  The  Agency  expects  that 
many  of  the  trial  bums  to  support 
SSRAs  will  already  be  completed  prior 
to  the  effective  date  of  the  MACT  nile, 
and  would  not  need  to  be  repeated 
provided  none  of  the  resulting 
emissions  limitations  are  relaxed  based 
on  the  MACT  rule.  For  facilities  where 
trial  bums  for  risk  assessments  have  not 
been  performed,  a  RCRA  omnibus 
determination  as  to  whether  a  SSRA  is 
needed  can  be  made  in  most  cases 
before  the  comprehensive  test  protocol 
is  finalized.  This  situation  would  allow 
the  MACT  comprehensive  test  protocol 
and  RCRA  trial  bum  plan  to  be 
coordinated  with  respect  to  sampling 
and  analysis  procedures  and  operational 
protocols.  However,  the  Agency  does 
not  plan  to  hold  up  comprehensive 
performance  test  approval  or  the  Title  V 
permit  process  (modified  or  new 
permits)  to  accommodate  a  RCRA 
omnibus  finding. 

If  it  were  not  possible  to  make  the 
RCRA  omnibiis  determination  in 
sufficient  time  to  allow  coordinated 
emissions  testing,  then  a  separate  RCRA 
trial  bum  might  be  necessary.  This 
separate  test  event  would  increase  the 
costs  to  the  facility  and  require  more 
oversight  by  the  permitting  authority. 
After  allowing  for  additional  time  to 
perform  a  SSRA,  the  findings  of  the  risk 
assessment  could  then  be  used  to 
establish  site-specific  standards  which, 
in  turn,  might  require  a  review  of  the 
Title  V  permit  and  its  associated 
operating  limits/standards. 

It  shomd  also  be  noted  that  if  the  DRE 
standard  is  retained  imder  RCRA  (see 
discussion  in  Section  III.A.),  these  same 
testing  coordination  issues  apply  to  DRE 
testing.  (At  sites  where  SSRAs  are  to  be 
performed,  it  is  expected  that  DRE 
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testing  and  testing  necessary  to  provide 
data  for  SSRAs  will  be  occurring  at  the 
same  time.) 

We  invite  comment  on  the 
workability  of  this  approach  for 
achieving  maximal  coordination  of  the 
RCRA  trial  bums  and  omnibus  findings 
with  the  initial  MACT  comprehensive 
test  and  Title  V  permitting. 

Part  Four:  MisceUaneous  lasues 

/.  5000  Btu  per  Pound  Policy  for  Kiln 
Products 

Current  Agency  policy  exempts 
cement  product  (clinker)  fiom  cement 
kilna  burning  hazardous  waste  from 
regulation  as  a  hazardous  waste 
provided  the  fuel  value  of  the  hazardous 
waste  exceeds  5000  Btu  per  potmd^. 
This  allows  cement  kilns  to  bum  high- 
Btu  hazardous  waste  for  energy  recovery 
piirposes  and  still  market  the  clinker 
and  the  cement  mix  produced  from  the 
clinker  as  commerci^  product  free  from 
any  Subtitle  C  concerns.  The  Agency 
has  already  provided  a  clarification  (53 
FR  31198,  August  17, 1988)  that  the 
regulations  for  “waste  derived 
products”  at  §  266.20  do  not  apply  to 
products  from  processes  using 
hazardous  waste  (HW)  fuels,  unless 
these  processes  also  use  hazardous 
wastes  as  “ingredients”  in  a  product 
destined  for  land  application  (i.e.,  the 
product  must  “contain”  the  HW  as  an 
ingredient  to  be  covered  by  §  266.20)  or 
bum  hazardous  waste  for  destmction. 
To  implement  this  regulation,  the 
Agency  has  used  Btu  values  of  a  waste 
as  a  proxy  to  determine  whether 
contaminants  in  the  HW  fuels  will  or 
will  not  be  deemed  to  transfer  to  the 
product  (i.e.,  become  ingredients).  Over 
time,  many  commenters  have  submitted 
data  and  have  suggested  that  the  heat 
content  of  a  waste  is  an  indirec:t  and 
imprecise  way  of  identifying  whether 
materials  should  be  subject  to  the 
provisions  of  §  266.20  (hazardous 
wastes  used  in  a  manner  constituting 
disposal). 

The  Agency  has  been  interested  for 
some  time  in  considering  whether  and 
how  to  change  the  existing  Btu 
approach.  For  example,  60  FR  7376 
(F^ruary  7, 1995)  discusses  a  possible 
exclusion  of  clinker  from  the  derived- 
from  rule,  even  when  cement  kiln  dust 


*■  WattM  with  enaigy  value  graeter  than  5000  Btu 
may  ganefally  be  said  to  be  burned  for  eneigy 
lecovary,  dun  this  is  the  Btu  value  of  low  grade 
fuels.  48  FR  11157-59  (March  16. 1983).  Howeves. 
lower  energy  wastes  could  concdvably  be  burned 
for  energy  recovery  in  industrial  fumans,  such  as 
cem«it  kilne,  cr  in  industrial  boilers  due  to  these 
devices*  general  efBdency  of  combustion.  kL  At 
11158.  Thus,  the  5000  Btu  level  is  not  an  absolute 
measure  of  burning  for  energy  recovery  (he.,  a  rule), 
particularly  vdien  irufaistrial  furnaces  and  industrial 
boilers  are  involved. 


is  introduced  in  the  feed.  EPA  has  also 
discussed  with  CKRC  the  nanower  issue 
of  whether  the  5000  BtuAb  energy  value 
level  reliably  predicts  whether  toxic 
contaminants  would  more  likely 
partition  to  the  clinker  and  ultimately 
the  cement  product  Some  from  industry 
have  suggested  that  a  fecility  that  agrees 
to  limit  waste  feed  metals  to  their 
“historic  average”  could  be  exempted 
from  the  5000  Btu/hr  policy.  The 
rationale  is  that  even  if  the  fecility  took 
lower  Btu  waste,  they  would  not  be 
taking  higher  quantities  of  metal  waste 
than  currently,  at  least  on  the  average. 
This  would  address  EPA’s  concern 
about  allovring  an  increase  of  metals  in 
HW  fuels  burned  by  cement  kilns  if  the 
5000  Btu  restriction  were  abandoned. 

Today,  without  our  endorsement  at 
this  time,  the  Agency  is  offering  this 
concept  and  some  potential  variations 
for  public  comment  The  Agency  is 
interested  in  the  p)ossible  rmnifications 
and  requests  comment,  particularly  with 
respect  to  limiting  the  concentrations  of 
metals  in  cement  products  from  cement 
kilns  burning  hazardous  waste.  To  take 
advantage  of  such  a  policy,  a  fecility 
would  have  to  establish  a  baseline  of 
metals  feed  in  the  hazardous  waste  (for 
example,  the  average  of  the  previous 
three  years)  and  then  agree  to 
enforceable  permit  conditions  limiting 
metals  feedrate  levels  to  that  average 
plus  one  standard  deviation. 

Presumably,  enforceable  restrictions  on 
metal  feed  rates  should  control  metal 
partitioning  to  clinker  and  CKD  much 
more  effectively  than  would  the  Btu 
limit  and  ensure  that  these  materials 
would  not  contain  an  increase  in  toxic 
metal  constituents  from  the  hazardous 
waste  used  as  fuel.  Also,  metal  feed 
limits  based  on  a  historical  average 
woidd  appear  to  be  more  stringent  than 
the  current  BIF  metal  feed  limits,  which 
are  set  on  a  health  basis  considering 
direct  inhalation  of  metals  emissions. 

(In  other  words,  as  discussed  in  earlier 
sections  of  this  notice,  cement  kilns  are 
generally  feeding  metals  fer  below 
allowable  BIF  limits.) 

EPA  seeks  comment  on  allowing 
cement  kilns  (and  LWAKs)  the  option  of 
complying  with  the  following,  which  is 
only  partly  based  on  the  su^estions 
discussed  with  cement  kiln 
representatives,  with  some  additions; 

•  An  owner  or  operator  of  a  cement 
kiln  burning  hazardous  waste  would  be 
allowed  to  bum  hazardous  waste  with 
any  Btu  content,  provided  the  ownn  or 
operator  agrees  to  enforceable  hazardous 
vraste  feed  operating  limits  on  metals  of 
concern  (see  below); 

•  These  metals  fe^  limits  would  be 
set  at  levels  that  would  ensure,  at  least 
on  an  annual  basis,  that  metals  on  a 


mass  basis  do  not  increase  over  current 
levels,  which  are  substantially  less  than 
those  allowable  under  BIF  (and  sources 
would,  of  course,  remain  subject  to 
stack  emission  standards  to  control  the 
emission  of  metal  HAPs); 

•  Feed  limits  would  have  to  be 
established  for  each  of  the  following 
twelve  metals:  antimony,  arsenic, 
barium,  beryllium,  radTriimn, 
chromium,  cobalt,  lead,  nickel, 
selenium,  thallium,  and  vanadium; 

•  Sampling  and  analysis  would  be 
conduct^  as  often  as  necessary  to 
document  that  the  metals  levels  are 
below  the  limits  and  included  in  the 
fecility’s  waste  analysis  plan  required 
by  40  CFR  264.13;  and 

•  Results  of  the  analysis  would  have 
to  be  available  for  public  inspection. 

Also,  the  Agency  is  considering  a 
variation  of  t^  option,  under  which 
kiln  operators  would  have  to  achieve 
specified  percentage  reductions  of  the 
total  quantity  (on  an  aggregate  basis)  of 
the  following  metals  in  their  wastes 
combusted:  antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium,  cobalt, 
lead,  nickel,  selenium,  thallium,  and 
vanadium.  EPA  chose  these  particular 
metals  based  on  their  potentially  high 
human  health  and  ecological  risk  in 
conjunction  with  their  significant 
tendencies  to  persist  in  the  environment 
and  accumulate  in  living  tissue.  If 
generators  reduce  metals  in  wastes  over 
time,  holding  kilns  to  the  average  of  the 
past  three  years  may  actually  allow 
increased  burning  of  certain  metal¬ 
bearing  streams.  This  is  because  other . 
streams  may  contain  less  metals.  In 
contrast,  commitments  to  reducing 
metals  below  baseline  limits  would 
ensiire  that  progress  continues  in  waste 
minimization.  ^A  requests  comments 
on  this  option,  including  information 
about:  (1)  The  prevalence  and 
distribution  throughout  industry  sectors 
of  waste  streams  bearing  these  metals 
sent  to  combustion,  and  (2) 
opportunities  for  generators  to  reduce 
these  metals  in  wastes  sent  to 
combustion  by  means  of  source 
reduction  during  generation. 

EPA  requests  comment  on  the  impact 
of  imposing  limits  on  metals 
concentration  on  waste  streams 
combusted  in  cement  kilns.  EPA  raises 
these  questions: 

•  How  much  hazardous  waste  now 
sent  to  cement  kilns  for  energy  recovery 
would  be  likely  to  meet  such  metal  levd 
limitations? 

•  Of  the  fraction  of  wastes  that  would 
“fell”  a  metak  limit,  would  generators 
of  waste  now  sent  to  cement  kilns 
reduc»  metals  concentrations  in  these 
wastes,  using  waste  minimization  and 
pollution  prevention,  so  that  cement 
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kilmt  would  continue  to  receive  the 
same  amounts  of  waste? 

•  If  no  such  action  to  reduce  metals 
concentrations  occurred,  would  cement 
kilnw  reject  high-metals  hazardous 
wastes  now  sent  to  cement  kilns  for 
energy  recovery  and  would  these  wastes 
go  instead  to  incinerators? 

The  Agency  also  requests  comment  on 
the  rela^  issue  of  appropriate  metals 
reduction  goals.  EPA  has  identified  a 
national  g^  for  waste  minimization  of 
the  most  persistent,  bioaccumulative 
and  toxic  hazardous  constituents  by  25 
percent  by  the  year  2000  and  by  50 
percent  by  the  year  2005.  See  EPA’s 
Waste  Minimization  National  Plan 
(Office  of  Solid  Waste,  November  1994). 
Consistent  with  this  national  waste 
reduction  goal  for  metals,  EPA  requests 
public  comments  today  on  requiring 
aggregate  percentage  reductions  for  the 
twelve  metals  in  waste  feed,  as  an 
ahemative  to  holding  cement  kilns  to 
die  historical  average  feed  limits  of  the 
past  three  years  and  allowing  no 
increases  over  baseline  limits.  This 
approach  would  also  further  waste 
minimization  planning  by  offering  kilns 
a  reason  to  motivate  the  generators 
supplying  them  with  hazardous  waste 
for  combustion  to  undertake  waste 
minimization.  In  comments  related  to 
die  of  waste  minimization  in  the 

MACT  proposal.  Molten  Metal 
Technologies  (MMT)  states  that 
“without  drivers  favoring  pollution 
prevention  and  waste  minimization  in 
the  instant  rulemaking,  only  minimal 
progress  will  be  made.”  MMT  points  out 
that  economics  conspire  against 
pollution  prevention  and  waste 
minimization  since  investment  for 
compliance  often  takes  {Kiority  over 
investment  for  process  modifications  to 
reduce  waste  generation  and  since 
corporate  rate-of-retum  thresholds  may 
“squash”  pollution  prevention  and 
waste  minimizatimi  initiatives. 

Finally,  the  Agency  requests  comment 
on  whether  additional  nomnetal 
constituents  (e.g.,  chlorinated  organics) 
should  also  be  identified  fcnr  similar 
reductions  as  part  (rf  this  approach. 

n.  Foundry  Sand  Thermal  Reclamation 
Units 

A.  Background 

Foundry  operations  can  generally  be 
classified  as  eith«r  ferrous  or 
nooferious,  depending  on  dieir  primary 
feed  matniab.  Both  types  of  foundries 
use  large  amounts  of  sands  for  their 
matal  molds.  Ovw  time,  the  sands 
become  contaminated  with  the  metals 
being  used,  as  well  as  with  certain 
bindm  materials.  Nonfeirous  foundries 
(i.e.,  brass,  lead,  etc.)  sometimes 


generate  spent  sands  that  exhibit  the 
Toxicity  Characteristic  (40  CFR  261.24) 
for  lead  or  cadmium.  (The  Agency  has 
indicated  concerns  with  certain  sand 
treatment  methods.  See  62  FR 19004, 
March  5, 1997.)  These  sands  can  be 
physically  processed  to  remove 
contaminants  for  continued  use. 
resulting  in  less  sand  use  for  the 
foundry,  and  less  need  for  disposal  of 
the  sands.  Interest  has  also  been 
expressed  in  using  thermal  processing 
or  reclamation  units  (TRUs)  to  clean  the 
sand  for  continued  use.  TRUs  may 
represent  a  significant  waste 
minimization  technology  for  the 
foundry  industry. 

The  TRUs  remove  contaminants 
primarily  by  combusting  the  organic 
binder  materials  in  the  sand.  These 
organic  materials  are  generally  wax-like 
materials,  synthetic  or  natural  (e.g., 
clays,  phenols,  etc.).  Air  emissions 
concerns  would  include  lead,  cadmium, 
and  particulate  emissions,  as  well  as 
products  of  incomplete  combustion. 
These  units  are  identified  as  industrial 
furnaces  under  40  CFR  260.10  as  a  type 
of  “foundry  furnace”  and  are  subject  to 
regulation  under  40  CFR  part  266, 
subpart  E  (the  “BIF  rules”)  when  they 
bum  hazardous  waste.^  When  the 
Agency  developed  subpart  E,  however, 
we  did  not  consider  whether  TRUs 
would  be  appropriately  controlled 
under  those  standards.  The  Agency 
created  a  special  exemption  for  metal 
recovery  furnaces  under  §  266.100(c) 
and  also  proposed  a  special  exemption 
for  petroleum  catalyst  recovery  units 
(see  60  FR  57780;  November  20, 1995). 

In  these  two  cases,  we  found  that  the 
BIF  rules  would  not  appropriately 
control  the  units  in  question,  i.e.,  any 
air  emissions  hazards  might  be  more 
appropri^ly  controlled  under 
stuadards  specially  designed  fm  those 
units  under  either  RCRA  or  CAA.  Under 
RCRA  Section  1006,  an  important 
consideration  for  the  Agency  is  to  avoid 
duplication  to  the  extent  practical 
between  the  two  Acts.  Aim,  as  noted 
above,  TRUs  may  achieve  significant 
waste  minimization  benefits,  an 
important  consideration  under  RCRA. 

**  AaoOwr  potontid  wwitng  of  th*  Sectioa 
260.10  definitiaB  is  tkat  “foundry  funiacM”  only 
•ppliM  to  ■  fimnce  that  bwraa  a  prinMiily  aaetal- 
boaring  matarial.  Ua4ar  this  marling,  TKUs  could 
not  ha  indualiial  tenacM  baoause  thay  bun  sand 
with  only  mntamiiiaut  lavals  of  aMtala.  liawavar, 
sinoe  TRUs  ata  doaely  asinrialiii.  both  phyatcsily 
and  fitnrtiouaUy,  arilh  tha  primiry  matal  |rr~^*ing 
functiaus  of  a  tomdiy,  they  an  appropriately 
daasiBed  as  indusMd  fomaeas  subfeot  to  part  266, 
subpart  E. 


B.  Deferral  and  Variance  Options  for 
Consideration 

The  Agency  is  presently  developing 
MACT  controls  under  the  CAA  for 
foundries.  Although  at  this  time  it  is  not 
clear  to  what  extent  TRUs  would  be 
subject  to  MACT  controls, 
representatives  fiom  the  foundry 
industry  have  suggested  that,  as  the  new 
MACT  rules  are  implemented,  all 
fountkies  with  TRUs  will  be  required, 
as  a  practical  matter,  to  install  MACT 
controls  on  the  TRUs.  Among  the 
reasons  cited  are  that  vendors  of  TRU 
technology  will  have  to  design  for 
situations  imder  MACT  control,  and 
state  air  officials  will  incorporate  the 
MACT  technology  in  permits  for 
foundries  as  a  matter  of  course. 

Although  EPA  has  no  way  to  predict 
whether  this  scenario  would  come  to 
pass,  there  are  obvious  advantages  to 
controlling  TRUs  processing  sands  that 
exhibit  the  TC  under  MACT  standards, 
as  opposed  to  under  the  BIF  rules. 

These  advantages  include 
administrative  simplicity  and  maximum 
flexibility  for  implementing  agencies. 
EPA  requests  comment  on  the  following 
two  approaches  to  ensure  appropriate 
controls  for  TRUs: 

1.  Deferral  option.  Given  the 
developments  under  the  CAA  discussed 
above,  and  also  in  light  of  the  potential 
waste  minimization  benefits,  l^A 
requests  comments  on  appropriate 
control  schemes  for  TRUs  burning 
hazardous  foundry  sands.  Specifically, 
comments  are  requested  on  a  deferral  of 
BIF  applicability,  similar  to  the  existing 
provision  for  metal  recovery  fiunaces 
and  proposed  provision  for  p^roleum 
catalyst  recovery  units.  This  would 
allow  development  of  the  foundry 
MACT,  and  potentially  the  eventual 
application  of  these  controb  to  TRUs 
processing  sands  that  exhibit  the  TC 
Under  such  an  approach,  EPA  would 
place  an  exemption  in  Part  266,  Subpart 
E,  identifying  foundry  TRUs  as  an 
exempt  BIF,  and  a  one-time  notice 
would  be  required  as  b  now  required 
for  metal  recovery  furnaces  under 
§266.100(cKl)(I). 

2.  Variance  definition  of  solid 
waste  option.  TRUs  appear  to  be  integral 
to  foundry  operations.  They  are  located 
at  the  found^  site,  operated  by  the 
fouiKhy,  and  the  sand  being  processed 
and  returned  to  the  foundry  operation  b 
essential  in  the  manufacturing 
operation.  The  time  periods  between 
whna  a  spent  sand  b  genented  and 
when  it  b  procesaed  and  returned  b 
typically  a  matter  of  hcn».  hi  fact,  TRUs 
aaay  retnice  the  need  to  atom  aaent 
sands  for  prooeasing  and  may  ttwreby 
reduce  furtive  mnimiona  of  the  sanM 
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that  might  result  from  physical 
processing.  Given  that  a  sand  appears 
integral  to  foundry  operations  and  TRUs 
can  greatly  improve  the  efficiency  of 
sand  use,  EPA  could  conclude  that  even 
without  any  rule  changes,  foundry 
operators  may  be  eligible  for  a  variance 
firam  the  RCRA  defiffition  of  solid  waste 
under  the  variance  provisions  found  at 
40  CFR  260.30(b),  260.31(b).  and  260.33. 

Under  these  variance  provisions.  EPA 
(or  an  authorized  State)  may  grant  a 
variance  from  the  definition  of  solid 
waste  for  materials  that  are  reclaimed 
and  then  used  as  feedstock  within  the 
original  production  process  in  which 
the  materials  were  generated  if  the 
reclamation  process  is  an  essential  part 
of  the  production  process.  This 
evaluation  is  guided  by  a  number  of 
criteria  found  at  §  260.31(b).  While 
foundries  certainly  can  and  do  operate 
lyithout  thermally  processing  their 
sands,  and  so  TRUs  are  not  literally 
“essential”,  as  summarized  above  the 
units  do  in  fact  greatly  increase 
efficiency  of  sand  use,  which  is  an 
essential  raw  material  of  foundry 
operations.  Also,  the  TRUs  are 
physically  proximate,  and  integrated 
into  the  foundry’s  operations.  Emissions 
from  the  TRUs  are  often  ducted  into 
emission  control  devices  used  for  the 
foundries’  main  production  activities. 

As  such,  the  Agency  covdd  view  sands 
being  processed  in  TRUs  as  potentially 
eligible  for  the  variance  under 
260.31(b)'’*’.  EPA  (or  the  State)  would 

'"’The  Agency  notee  that.  t]rpically,  a  variance 
from  the  definition  61  Mdid  waete  under  260.31(b) 
would  apply  at  the  point  of  generation  (e.g..  in  this 
case,  the  pctot  where  the  spent  sands  are  removed 
from  the  casting  forms).  A1k>,  typically,  when  such 
a  variance  is  granted,  the  variance  is  c^y 
applicable  to  fiiose  secondary  materials  that  meet 
the  conditions  of  the  variance  (e.g.,  the  variance 
would  not  include  secondary  materials  that  are  not 
reused  in  the  production  process). 

The  normal  and  efficient  flow  of  materials  at 
facilities  with  a  TRU  may  involve  the  processing  of 
all  of  the  spent  sand  genmated.  However,  after 
recovery  of  the  sand,  insubstantial  amounts  of 
sands  t^  are  processed  by  the  TRU  may  be  found 
to  be  unusable  again  as  foundry  sand,  and  so  may 
be  discarded.  While  treatmMit  and  disposal  of  the 
spent  foundry  sand  is  clearly  not  the  intent  of  the 
lllU,  “treatment  and  disposal”  would  be  the 
regulatory  status  of  any  hazardous  secondary 
material  that  is  processed  such  that  it  is  no  longer 
hazardous  and  then  discarded,  given  the  most 
straightfcKrward  reeding  of  the  regulations. 

Nevertheless,  tbs  Agency  beeves  that  because 
the  TRU  is  typically  integnted  into  the  facility’s 
operations,  and  the  flow  of  spentfoundry  sand  into 
t^  TRU  becomes  a  standard  opwating  i»ocedure, 
the  incidental  discard  of  an  insubstantid  amount  of 
spent  foundry  sand  should  not  overshadow  the 
b^c  purpose  of  $  260.31(b)  to  grant  a  variance  from 
the  definition  of  sidid  waste  to  materials  that  are 
reclaimed  and  reused  in  the  production  process, 
where  such  reclamation  is,  in  effect,  an  integral  step 
in  the  flow  of  production.  Thus,  the  Agency  asserts 
that,  assuming  all  other  conditions  of  the 
S260.31(b)  variance  are  met,  the  fact  that  a 
relatively  insignificant  amount  of  spent  foundry 


Still  have  to  weigh  the  fectom  in 
paragraph  (b)  on  a  caae-by-case  basis  to 
determine  if  the  variance  should  be 
granted.  For  example,  paragraph  (b)(3) 
requires  an  examination  of  how  the 
sands  are  handled  to  ensure  that  losses 
are  minimized  before  reclamation.  Also, 
paragraph  (b)(8)  allows  consideration  of 
“other  factors”  as  appropriate,  and  in 
this  case,  air  emissions  controls  for  the 
TRU  would  be  appropriately  considered 
before  granting  a  variance.  As  discussed 
above,  controLi  may  be  installed  as  part 
of  the  MACT  process,  or  simply  due  to 
state  or  local  air  pollution  laws.  The 
Agency  would  expect  that  as  a 
minimum,  emissions  of  particulate 
matter  would  have  to  be  limited  to 
control  lead  emissions,  and  given  the 
organic  binder  compounds  being 
introduced  to  the  u^ts,  limits  on  and 
continuous  monitoring  of  indicators  of 
efficient  combustion,  such  as  CO  and/or 
HC,  would  seem  appropriate.  Under  thi« 
approach,  the  Agency  ^ght  or  might 
not  develop  special  standards  for  TOUs 
under  RC^  or  the  CAA.  The  case-by¬ 
case  approach  might  enable  EPA  and 
the  States  to  oversee  the  units  without 
the  need  for  federal  standards. 

in.  Status  of  Caseous  Fuels  Generated 
From  Hazaixious  Waste  Management 
Activities 

The  proposed  rule  included  a 
propos^  exclusion  finm  subtitle  C 
jurisdiction  for  certain  synthetic  gas 
fuels  derived  from  hazardous  waste 
treatment  activities  (61  FR  at  17465). 
Some  commenters  stated  that  synthrais 
gas  fuels  are  beyond  EPA’s  regulatory 
authority  because  they  are  uncontained 
gases,  and  fiurther  stated  that  EPA  had 
failed  to  set  out  any  explanation  for  its 
potential  jurisdiction  over  these 
synthesis  gas  fuels  (which  jurisdiction 
EPA  proposed  to  relinquish  provided 
the  syngas  met  designated 
specifications). 

The  type  of  syngas  discussed  in  the 
proposal  resvilts  from  thermal  reaction 
of  hazardous  wastes,  which  reaction  is 
optimized  to  break  organic  bonds  and 
reformulate  the  organics  into  hydrogen 
gas  and  carbon  monoxide.  Id.  This 
resulting  gas  can  be  used  as  a  fuel  at 
manufacturing  facilities. 

EPA  has  broad  statutory  authority  to 
regulate  fuels  produced  ^m  hazardous 
wastes.  RCRA  section  3004(q)(l);  see 
also  Horsehead  Resource  Dewlopment 
Co.  V.  Browner,  16  F.  3d  1246, 1262 
(D.C.  Cir.  1994)  (broadly  construing  this 
authority).  The  fact  that  syngas  (by 
definition)  is  a  gas,  rather  thw  a  solid 

nnd  is  discarded  would  not  negate  a  variance 
granted  to  spent  ftnindry  sand,  or  require  a 
treatment  permit  for  the  lltU. 


or  liquid,  does  not  appear  to  raise 
jurisdictional  issues.  It  is  still  produced 
from  the  hazardous  wastes  that  are 
being  processed  thermally.  See 
S  261.2(c)(2MA)  and  (B)  (defining  such 
materials  as  solid  wastes).  EPA  telieves 
its  authority  to  be  clear  under  these 
provisions,  but  will  consider  further 
comment  on  the  issue.'” 

IV.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  impacts  on  “smaiU  entities” 
throughout  the  regulatory  process. 
Section  603  of  the  RFA  cam  for  an 
initial  screening  analysis  to  be 
performed  to  determine  whether  small 
entities  vdll  be  adversely  affected  by  the 
regulation.  If  affected  sxnall  entities  are 
identified,  regulatory  alternatives  must 
be  considered  to  mitigate  the  potential 
impacts.  Small  entities,  as  described  in 
the  Act,  are  only  those  “businesses, 
organizations  and  governmental 
jurisdictions  subject  to  regulation.” 

In  preparation  of  the  proposed  rule, 
EPA  used  information  ^m  Dunn  ft 
Bradstreet,  the  American  Business 
Directory  and  other  sources  to  identify 
small  businesses.  Based  on  the  number 
of  employees  and  wnnnal  sales 
information,  EPA  identified  13  firms 
which  may  be  small  entities.  That 
analysis  also  determined  that  the 
proposed  rule  was  unlikely  to  result  in 
detrimental  impacts  to  sm^  businesses. 
This  conclusion  was  derived  from  two 
inmortant  findinm: 

First,  few  combustion  rinits  are  owned 
by  businesses  that  meet  the  SBA 
definition.  Among  those  that  are 
considered  small  (based  on  number  of 
employees),  over  one-third  were  found 
to  ^ve  gross  sales  in  excess  of  $50 
million  p>er  year.  Furthermore,  available 
data  indicate  an  ongoing  industry  trend 
tovrard  consolidation,  or  market  exit 

Second,  small  entities  impacted  by 
the  rule,  were  found  to  be  those  that 
currently  bum  very  little  hazardous 
waste,  and  hence  face  very  high  cost  per 
ton  burned.  These  on-site  facilities  are 
likely  to  discontinue  burning  hazardous 
waste  and  dispose  off-site,  rather  than 
comply  with  me  proposed  rule.  Based 
on  availahle  data,  EPA  found  that  the 
incremental  cost  of  alternative  disposal 
associated  with  discontinued  burning  of 
such  waste  Mrould  not  exceed  0.10  to 
0.20  percent  of  armual  corporate  gross 
revenues.  Furthermore,  currently  viable 
conunercial  smaU  business  facilities 
affected  by  the  proposal  were  found  to 
remain  profitable. 

Sm  afao  so  FR  49164, 49171  (Nov.  25. 1965); 

52  FR  16962, 17021  Qttey  6. 1987);  and  56  FR  7134, 
7203-04  (Fab.  21. 1991)  which  diacuaa  thia 
quaation,  ahhoug^  inotmclusivaly. 
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The  above  findings  indicate  that  the 
proposed  rule  is  expected  to  have 
overall  negligible  impacts  on  small 
entities.  The  Agency  is  currently  -  >- 
refining  and  expanding  its  analysis  of 
small  entities  and  makes  no  conclusions 
beyond  those  presented  for  the 
Proposal. 

Dated:"April  22, 1997. 

Hiiabeth  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 

[FR  Doc.  97-11155  Filed  5-1-97;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Demonstration  Project; 
Altemative  Personnel  Management 
S)^tem  for  the  U.S.  Department  of 
Commerce 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  a  proposed 
demonstration  project  plan. 

summary:  Title  VI  of  the  Qvil  Service 
Reform  Act,  now  codified  in  5  U.S.C. 
Chapter  47,  authorizes  the  Office  of 
Pmsonnel  Management  (OPM)  to 
conduct  demonstration  projects  that 
experiment  with  new  and  different 
human  resources  management  concepts 
to  determine  whether  changes  in  human 
resources  policy  or  procedures  result  in 
improved  Federal  human  resources 
management.  This  demonstration 
project  is  designed  to  replicate  many  of 
the  features  of  the  National  Institute  of 
Standards  and  Technology  (NIST) 
demonstration  project  created  by 
Congress  pursuant  to  the  National 
Bureau  of  Standards  Authorization  Act 
for  Fiscal  Year  1987  (Pub.  L.  99-574). 
This  project  will  cover  portions  of  five 
Department  of  Commerce  organizations: 

(1)  Office  of  the  Secretary 

— Office  of  the  Chief  Financial  Officer 
and  Assistant  Secretary  for 
Administration 

— Office  of  the  General  Counsel 

(2)  Technology  Administration 
— Office  of  the  Under  Secretary 
— Office  of  Technology  Policy 

(3)  Economics  and  Statistics 

Administration 

— Bureau  of  Economic  Analysis 

(4)  National  Telecommunicaticms  and 

InfcHination  Administration 
— Institute  for  Telecommunications 
Sciences 

(5)  National  Oceanic  and  Atmospheric 

Administration 

— Portions  of  the  Office  of  Oceanic 
and  Atmospheric  Research 
— Portions  of  the  National 
Environmental  Satellite,  Data,  and 
Information  Service 
— Portions  of  the  National  Marine 
Fisheries  Service. 

DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  July  10, 1997.  Public  hearings 
have  been  scheduled  as  follows: 

1.  Monday,  June  9, 1997,  2:00  p.m.,  in 
Washir^on,  DC. 

2.  Monday,  June  16, 1997, 10:00  a.m.,  in 
Boulder,  Colorado. 

3.  Tuesday,  June  17, 1997, 10:00  a.m.,  in 
Portland,  Oregon. 

4.  Wednes^y,  Jime  18, 1997, 10:00 
a.m.,  in  Juneau,  Alaska. 


5.  Thursday,  June  26, 1997, 10:00  a.m., 
in  Ashe^^e,  North  Carolina. 

At  the  time  of  the  hearings,  interested 
persons  or  organizations  may  present 
their  writtra  or  oral  comments  on  the 
proposed  demonstration  project.  The 
hearings  will  be  informal.  However, 
anyone  wishing  to  testify  should  contact 
the  person  list^  under  FOR  FURTHER 
INFORMATION  CONTACT,  and  stote  the 
hearing  location,  so  t^t  OPM  can  plan 
the  hearings  and  provide  sufficient  time 
for  all  interested  persons  and 
organizations  to  ^  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker’s 
presentation  will  be  limited  to  ten 
minutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 

ADDRESSES:  Comments  may  be  mailed  to 
Judith  B.  White,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
7460,  Washington,  DC  20415;  public 
hearings  will  be  held  at  the  foUowdng 
locations: 

1.  Washington — Herbert  C  Hoover 
Building  Auditorium,  14th  &  C 
Streets,  NW.,  Washington,  DC  20230; 

2.  Boulder — Research  Laboratory 
Building  #3, 3100  Marine  Street, 

Room  620,  Boulder,  Colorado; 

3.  Portland — Portland  Convention 
Center,  300  Northeast  Multnomah 
Street,  Portland,  Oregon  97233; 

4.  Juneau — 709  West  9th  Street,  Room 
45C,  Juneau,  Alaska  99802;  and 

5.  Asheville — ^Veech-Bailey  Federal 
Complex,  151  Patton  Avenue,  Room 
5000,  Asheville,  North  Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
On  the  proposed  demonstration  project: 
Darlene  F.  Haywood  at  the  U.S. 
Department  of  Commerce,  1400 
Constitution  Avenue,  NW.,  Room  5004. 
Washingtcm,  DC  20230,  202-^82-3620; 
(2)  On  the  proposed  demonstration 
project  and  public  hearings:  Judith  B. 
White,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
7460,  Washington.  DC  20415,  202-606- 
1526. 

SUPPLEMENTARY  INFORMATION:  The  goals 
of  this  demonstration  project  are  to 
improve  workforce  performance  and 
promote  mission  accomplishment  by 
improving  the  quality  of  new  hires, 
motivating  supervisors  and  employees, 
retaining  good  performers,  mal^g  line 
managers  more  responsible  and 
accountable  for  human  resources 
management,  and  improving  the 


effectiveness  and  efficiency  of  hiunan 
resources  systems. 

James  B.  King, 

Director. 

Table  of  Contents 
L  Executive  Summary 
n.  Introduction 

A.  Purpose 

B.  Problems  with  the  Present  System 
C  Changes  Required/Expected  Benefits 

D.  Participating  Organizations 

E.  Participating  Employees 

F.  Labor  Participation 

G.  Project  Desi^o/Methodology 
in.  Personnel  System  Changes 

A  Position  Qassification 
B.  Staffing 

C  Reduction-in-Foroe 

D.  Pay  Administration 

E.  Performance  Evaluation  and  Rewards 

IV.  Convorsion  w  Movement  from  a  Project 

Position  to  a  General  Schedule  Position 
A  Grade-Setting  Provisions 
B.  Pay-Setting  I^visions 

V.  Bud^t  Discipline 

A  Reprogramming  Costs 
B.  BaM  Cost  Assessment 
C  Funding  Pools  for  Performance  Pay 
Increases  and  Bonuses 
D.  Budget  Monitoring 

VI.  Project  Evaluation 
Vn.  Project  Management 
VnL  Training 

A  Manager  and  Supervisor  Training 
B.  Employee  Training 
C  Support  Staff  Training 
DC.  Experimentation  and  Revision 
X.  Authorities  and  Waiver  of  Laws  and 
Regulations  Required 

L  Executive  Summary 
This  project  was  designed  by  the 
Department  of  Commerce  (DoC)  with 
participation  and  review  by  the  Office  of 
Personnel  Management  (OPM).  The 
demonstration  project  wffi  pursue 
several  key  objectives  of  the  National 
Performance  Review:  to  simplify  the 
current  classification  system  for  greater 
flexibility  in  classifying  work  and 
paying  employees:  to  establish  a 
p^ormance  management  and  rewards 
system  for  improving  individual  and 
organizational  performance;  and  to 
improve  recruiting  and  examining  to 
attract  highly  qualified  candidates  and 
get  new  hires  aboard  faster.  The 
diuration  of  the  project  will  be  5  years, 
except  that  the  project  may  be  extended 
by  OPM  if  further  testing  and  evaluation 
are  warranted. 

The  proposed  project  will  test 
whether  the  interventions  of  the  NIST 
project  can  be  successful  in  other 
environments.  Other  reasons  for  testing 
the  NIST  interventions  in  the 
Department  are:  (1)  all  of  the  diverse 
operating  imits  in  the  proposed 
coverage  are  within  the  same 
Department,  the  U.S.  Department  of 
Commerce,  which  is  also  the  parent 
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agency  of  NIST;  (2)  several  of  the 
operating  units  in  the  proposed 
covers^  have  served  for  eight  years  as 
comparison  sites  for  the  NIST  pro)ect; 
and  (3)  during  the  implementation  and 
operation  of  die  NIST  project,  DoC  and 
h^T  staff  worked  closely  with  the  U.S. 
Department  of  Agriculture’s  National 
Finance  Center  (NFC),  which  provides 
personnel  and  payroll  computing  and 
database  services  to  all  of  DoC  including 
NIST  and  the  units  proposed  for  the 
new  project. 

n.  Introductifm 

A.  Purpose 

The  purp(»e  of  the  proposed  project 
is  to  stren^en  the  contribution  of 
human  resources  management  in 
helping  to  achieve  the  missions  of 
spcKnfic  operating  units  of  the 
Department  of  Commerce.  The  project 
conducted  by  NIST  successfully 
demonstrated  that  certain  iimovative 
changes  could  improve  human 
resources  management  in  the  NIST 
environment,  l^e  proposed  project  will 
test  whether  these  same  iimovations 
will  produce  similarly  successful  results 
in  other  environments. 

B.  Problems  With  the  Present  System 

The  Department  of  Commerce 
encourages,  serves,  and  promotes  the 
Nation’s  international  trade,  economic 
growth,  and  technological  advancement. 
Within  this  framework,  and  in  the 
interest  of  promoting  the  national 
interest  through  the  encouragement  of 
the  competitive  free  enterprise  system, 
the  Department  provides  a  wide  variety 
of  programs,  some  of  which  are 
induded  in  the  proposed  coverage  of 
th^roject. 

Tne  current  system  has  three  major 
impediments  to  a  manager’s  ability  to 
effectively  manage  human  resources  and 
shape  the  workforce:  hiring  restrictions 
and  an  overly  complex  job  classification 
system,  coupled  with  poor  tools  for 
rewarding  and  motivating  employees 
and  a  system  that  does  not  assist 
managers  in  removing  poor  performers, 
build  st^nation  in  the  workforce  and 
waste  valuable  time. 

C.  Changes  Required/Expected  Benefits 

The  innovations  of  the  project  and 
their  objectives  are: 

1.  Classification 

Career  paths  will  replace  occupational 
groups,  broad  bands  will  replace  grades, 
and  Departmental  broad-band  standards 
will  replace  OPM  classification 
standakls.  The  classification  system  will 
be  automated  and  classification 
authority  will  be  delegated  to  lin« 
managers. 


These  changes  are  intended  to 
simplify  and  speed  up  the  classification 
process,  make  the  process  more 
serviceable  and  understandable, 
improve  the  effectiveness  of 
classification  decision-making  and 
accountability,  and  facilitate  pay  for 
performance. 

Broad  bands  provide  larger 
classification  targets  that  can  be  defined 
by  shorter,  simpler,  and  more 
understandable  classification  standards. 
This  simpler  system  will  be  easier  to 
automate,  will  require  fewer  resources 
to  opoate,  and  will  fedlitate  delegation 
to  line  managers. 

By  providmg  broader  and  more 
flexible  pay  ranges  for  setting  entry  pay, 
broad  binding  vi^  provide  hiring 
officials  with  an  important  tool  for 
attracting  high-quality  candidates  and 
thus  contribute  to  the  objective  of 
increasing  the  quality  of  new  hires. 

By  providing  more  flexible  pay  setting 
bas^  on  performance,  broad  banding 
will  give  managers  the  ability  to 
increase  the  pay  of  good  performers  to 
higher  and  more  com()etitive  levels, 
thus  improving  the  retention  of  good 
performers.  At  the  same  time,  the 
potential  for  higher  pay  increases  for 
good  performance,  supported  by  the 
broader  pay  ranges  of  broad  banding, 
will  contribute  to  the  objective  of 
improving  organization^  and 
individual  performance. 

2.  Staffing 

Staffing  methods  will  include  two 
that  were  implemented  in  the  NIST 
Demonstration  Project  and  which  are 
now  available  to  all  agencies  through 
examining  authority  delegated  by  OPM. 
For  the  si^  of  simplification  and  to 
parallel  the  NIST  Demonstration  Project, 
they  are  retained  with  the  same  titles 
rmder  the  Department  of  Commerce 
Demonstration  Project:  Direct 
Examination  and  Agency  Based  Staffing. 
In  addition,  there  will  be  placements 
under  Merit  Assignment  and  various 
noncompetitive  appointing  authorities. 
OPM  registers  will  not  be  used,  but 
positions  in  occupations  covered  by  the 
Luevano  Consent  Decree 
(Administrative  Careers  with  America 
or  successor  programs)  will  be  filled 
using  OPM  guid^oe.  Other 
supplement  staffing  tools  will  include 
such  elements  as  paid  advertising, 
flexible  entry  salaries,  probation,  local 
authority  for  recruiting  and  retention 
payments,  and  more  flexible  pay 
increases  associated  with  promotion. 

These  changes  are  intended  to  attract 
high-quality  candidates,  speed  up  the 
recruiting  and  examining  process, 
increase  the  effectiveness  of  the 
probationary  review  process,  and 


increase  the  retention  of  good 
performers. 

Agency-based  stafiSng,  suppcnted  by 
paid  advertising,  will  aUow  hiring 
officials  to  focus  on  more  relevant 
recruiting  sources.  Direct  examination 
will  allow  managers  to  hire  individuals 
with  shortage  sldlls  as  they  find  them, 
get  them  on  board  fester,  and  avoid  the 
loss  of  good  candidates  who  may  grow 
impatient  with  a  long  hiring  process, 
thus  contributing  to  the  objl^ves  of 
increased  quality  of  new  hires  and 
better  fit  between  position  requirements 
and  candidate  skills. 

The  three-year  probationary  period 
will  help  ensure  that  scientists  and 
engineers  who  are  retained  beycmd 
probation  are  capable  of  carrying  out  the 
full  cycle  of  reseuch  and  development 
(RAD)  work,  thus  contributing  to  the 
objectives  of  high-quality  hirra  and  a 
high-performing  worifforce.  Local 
authority  for  recruiting  and  retention 
payments  will  provide  extra  incentives 
for  hiring  and  retaining  individuals  with 
shortage  skills,  thus  contributing  to  the 
objectives  of  increasing  the  quality  of 
new  hires,  improving  ffie  fit  between 
position  requirements  and  individual 
qualifications,  and  improving  the 
retention  of  good  performers. 

3.  Pay 

The  most  important  change  in  pay 
administration  is  the  introduction  of 
pay  for  performance,  which  will  govern 
inffividual  pay  progression  within 
bands.  Funds  currently  applied  to 
within-grade  increases,  quality  step 
increases,  and  promotions  fium  one 
grade  to  a  higher  grade  when  both 
grades  are  now  in  the  same  band,  will 
be  used  instead  to  grant  performance- 
based  pay  increases  witl^  bands.  The 
amount  of  the  basic  pay  and  locality  pay 
increases  approved  %  Congress  and  the 
President,  however,  wdll  continue  to  be 
applied  to  pay  schedules  and  to  the 
salaries  of  employees  with  acceptable 
performance.  Other  pay  tools  are 
supervisory  pay  differentials,  flexible 
pay  setting  for  new  hires,  and  more 
flexible  pay  setting  upon  promotion. 

Pay  for  performance  promotes  feimess 
through  the  peer  ranking  process  and 
provides  a  motivational  tool  and  a 
retention  tool.  As  a  motivational  tool, 
the  promise  of  higher  pay  increases  for 
good  perfornumce  encourages  high 
achievement.  As  a  retention  tool,  pay  for 
performance  allows  the  organization  to 
quickly  move  the  salaries  of  good 
performers  to  levels  that  are  more 
competitive  in  the  labor  market. 

Supervisory  pay  differentials  provide 
a  performance  incentive  for  supervisors, 
addressing  the  objective  of  improved 
individual  and  organizational 
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performance.  Supervisory  pay 
differentials  also  address  the  objective 
of  improving  retention  by  raising  the 
pay  of  high-performing  supervisors  to 
more  competitive  levels. 

Flexible  pay  setting  for  new  hires  is 
a  recruiting  tool  that  gives  hiring 
officials  greater  flexibility  to  ofim  more 
competitive  salaries  to  high-quality 
candidates,  addressing  the  objective  of 
improving  the  quality  of  new  hires.  The 
greater  flexibility  in  setting  pay  upon 
promotion  gives  managers  another 
retention  tool  to  help  retain  top 
performers. 

4.  Performance  Appraisal 

The  new  system  replaces  the  current 
five-level  rating  system  with  a  two-fovel 
rating  system,  using  Unsatisfactory  and 
Eligible  labels.  [Unsati^actoryia 
equivalent  to  Unacceptable,  as  used  in 
430  of  Title  5,  Code  of  Federal 
Regulations.)  The  most  important 
feature  of  the  proposed  performance 
appraisal  system  is  that  it  is  based  on 
the  application  of  a  weighted  100-point 
scoring  system  linked  to  pay  for 
performance.  As  in  the  cturrent  system, 
each  employee  has  an  individual 
performance  plan  composed  of  sevmal 
performance  elements  (all  of  which  are 
critical  elements)  that  are  measured 
with  the  100-point  scoring  system  in 
conjunction  with  the  application  of 
benchmark  performance  standards. 
Based  on  the  resulting  total  scrwes, 
supervisors  rank  employees  by 
performance  within  peer  groups  and 
grant  performance  pay  mcreases 
according  to  the  rankhig.  Bonuses  are 
granted  at  the  discretion  of  the 
supervisor  and  are  iK>t  tied  to  the  rating. 
Hi^y  ranked  employees  within  a  peer 
group  receive  relatively  high  pay 
increases  and  lower  ranked  employees 
receive  relatively  lower  pay  increases. 

Hie  performance  appraiw  process  is 
intended  to  (1)  promote  good 
performance;  (2)  micour^e  a  continuing 
dialogue  between  supervisors  and 
mnployees  on  organizational  objectives, 
supervisory  expectations,  employee 
performance,  employee  needs  for 
assistance  and  guidance,  and  employee 
development;  and  (3)  provide  a  huis  fw 
performance-related  decisions  in 
onpk^ee  development,  pay,  rewards, 
assignment,  promotioa,  and  retention. 
The  system  tvill  more  effectively 
communicate  to  employees  how  they 
me  performing  in  relation  to  their  peers, 
the  rewards  of  good  perfermuice,  and 
the  consequences  of  poor  performance. 

Performance-based  pay  increases  give 
an  operating  unit  the  ^Uity  to  raise  the 
pay  of  good  perforraers  more  rapidly, 
thus  improving  retention  of  good 
performers.  Tte  potential  higher  pay 


increases  for  good  performance  will 
encourage  achievement  and  promote  the 
objective  of  improved  individual  and 
organizational  performance. 

5.  Performance  Bonuses 

In  accordance  with  5  CFR  Part  451,  at 
the  end  of  the  aimual  performance 
period.  Rating  Officials,  with  the 
approval  of  Pay  Pool  Managers,  will 
have  the  opportunity  to  reward 
employee  performance  with  bonuses  up 
to  $10,000.  Bonuses  address  two 
objectives.  First,  rewarding  achievement 
will  make  high  achievers  more  likely  to 
remain,  thus  improving  retention  of  Use 
best  performers.  Second,  the  potential 
for  bonuses  for  achievement  will 
encourage  improved  individual 
performance. 

6.  More  Efficient  Systems 

The  Department  will  improve  the 
efficiency  of  human  resource  systems  by 
streamlining  procedures,  reducing 
paperwork,  a^  automating  processes 
wherever  possible. 

7.  Line  Management  Authority 

The  operating  units  will  delegate 
greater  authority  and  Mxxruntability  to 
line  managers.  This  delegation  is 
intended  to  improve  the  effectiveness  of 
human  resources  management  by 
strengthening  the  role  of  line  managers 
as  the  human  resources  managers  of 
their  units.  The  project  %vill  be  managed 
by  the  Departmental  Persoimel 
Man^ement  Board  (DPMB),  chaired  by 
the  Deputy  Director  of  NIST,  now  the 
DoC  Acting  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration. 
Each  major  operating  unit  will  have  its 
own  Operational  Pe^imel 
Management  Board  (OI^4B)  to  oversee 
local  operations.  (See  the  section  on 
Project  Management.) 

D.  Participating  Organizations 

Hre  Department  of  Commerce 
encourages,  serves,  and  promotes  the 
Nation's  international  trade,  economic 
growth,  and  technological  advancemmt. 
Within  this  fiamework,  and  in  the 
interests  of  promoting  the  national 
interest  through  the  encouragement  of 
the  competitive  free  enterprise  system, 
the  Department  provides  a  wide  variety 
of  prognuns,  some  of  which  are 
included  in  the  proposed  coverage: 

OFFICE  OF  THE  CHIEF  FINANCIAL 
OFFICER  AND  ASSISTANT 
SECRETARY  FOR  ADMINISTRATION 
(CFO/ASA),  OFFICE  OF  THE 
SECRETARY 

The  (Mfioe  of  the  CFO/ ASA  is 
responsible  for  Departmental  ^licy  and 
opwatioBS  dealing  arith  financial 


management,  budget,  organizational 
planning  and  devdopment, 
telecommunications,  information  policy 
and  planning,  civil  rights,  human 
resources  management,  facilities  and 
property  management,  transportation, 
security,  and  acquisition.  Tl^  coverage 
provides  an  appucation  of  project 
systems  to  positions  dealing  with 
administrative  policy  setting  for  a  large 
and  diverse  Fecbral  executive  agency, 
an  arena  never  before  addressed  by 
broad  banding  principles.  It  also  covers 
the  DoC  Office  of  Human  Resources 
Management  (OHRM),  which  will 
provide  HRM  expertise  for  the  proposed 
project.  The  DoC  Director  of  Human 
Resources  Management  will  be  a 
member  of  the  Departmental  Personnel 
Management  Board  and  will  ]»ovide 
staff  resources  for  the  project  All  units 
of  the  Office  of  the  CFO/ASA  are 
located  at  the  DoC  headquarters 
building  in  Washington,  D.C. 

The  work  of  the  organization  is 
reflected  in  the  following  key 
occupations:  Computer  Specialist; 
Management  Analyst;  General 
Admb^stration;  Budget  Analyst; 
Personnel  Management  Specialist; 
Accoimtant;  Contracts  Specialist; 
General  Business  Specialist;  and 
Security  Office. 

OFFICE  OF  THE  GENERAL  COUNSEL 
(OGC),  OFFICE  OF  THE  SECRETARY 

The  OGC  is  responsible  for  providing, 
legal  services  for  the  Department.  It 
prepares  or  examines  for  legal  form  and 
effect  all  orders,  rules,  and  regulations 
issued  by  the  Department  and  all  legal 
instruments  entered  into  by  the 
Department.  It  appears  on  behalf  of  the 
Department  before  tribunals  and  courts. 
It  prepeues  or  reviews  all  legislative 
proposals.  This  coverage  provides  an 
application  of  project  systems  to 
positions  dealing  with  legal  services  for 
a  large  and  diverse  Federal  executive 
agency,  an  arena  never  before  addressed 
by  broad  banding  principles.  All  units 
of  the  OGC  are  located  in  DoC 
headquarters  in  the  Washington 
Hsetropolitan  area. 

The  key  occupations  are  Attcuney, 
Paralegal  Specialist,  and  Intelligence 
Operations  Specialist. 

OFFICE  OF  THE  UNIffiR  SECRETARY, 
TECHNOLOGY  ADMINISTRATION 
(TA) 

The  Technology  Administration, 
which  oversees  NIST  and  the  Natimidi 
Technical  Information  Service  (NTIS), 
was  established  by  Coagraas  in  19M  as 
the  premiOT  technology  agency  working 
with  U.S.  industry  in  im|»oving 
competitiveness  and  increasing  the 
impact  of  technology  on  eooaoauc 
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growth.  The  TA  coverage  would  include 
only  the  Office  of  the  Under  Secretaiv 
for  Technology  Administration  and  me 
Office  of  Technology  Policy.  This 
coverage  would  be  an  opportunity  to 
apply  broad  banding  principles  to  a 
policy,  planning,  and  development 
environment  dealing  with  issues  vital  to 
the  future  of  the  U.S.  economy  as  it  is 
affected  by  tedmology.  All  TA  offices  in 
the  proposed  coverage  are  located  at  the 
DoC  headquarters  building  in 
Washington,  D.C. 

The  key  occupations  are:  General 
Administration;  Management  Analyst; 
and  General  Business  Specialist 

BUREAU  OF  ECONOMIC  ANALYSIS 
(BEA),  ECONOMICS  AND  STATISTICS 
ADMINISTRATION 

BEA  is  responsible  for  providing  a 
current  picture  of  the  U.S.  econcony 
through  the  preparation,  development, 
and  interpretation  of  the  nationri 
income  and  product  accounts  showing 
the  gross  domestic  product,  business 
and  other  components  of  the  national 
wealth  accounts,  indiistrial  market  • 
interrelationships  traced  by  the  input- 
output  accounts,  and  other  aocormts 
showing  such  economic  indicators  as 
personal  income,  foreign  investment, 
and  balance  of  payments.  The  bureau 
also  develops  surveys  and  other  tools 
for  analyrdng  and  forecasting  economic 
developments.  This  coverage  provides  a 
test  of  the  NIST  system  in  an 
environment  that  uses  economists  and 
accountants  as  analysts,  reporters,  and 
forecasters.  BEA  is  located  at  1441  L 
Street,  NW.,  Washincton,  DC 

The  economic  analysis  woric  of  the 
organization  is  reflected  in  the  following 
key  occupations:  Economist; 

Accountant;  Financial  Administrator, 
Computer  Specialist;  Statistician;  and 
Statistical  Assistant 

INSTITUTE  FOR 

TELECOMMUNICATION  SCIENCES 
(ITS),  NATIONAL 
TELECOMMUNICATIONS  AND 
INFORMATION  ADMINISTRATION 

ITS  is  a  major  component  of  the 
National  Telecommunications  and 
Information  Administration  (NTIA).  ITS 
is  the  principal  Federal 
telecommunications  research  and 
engineering  labmatory.  The  Institute 
conducts  telecommunications  research 
in  support  of  NTlA’s  responsibiUties  in 
advising  the  President  on 
telecommunications  and  information 
policy;  developing  U.S.  plans  and 
policies  in  international  forums;  and 
developing  policy  for  Federal  tise  of  the 
radio  frequency  spectrum.  This 
appUcation  will  test  how  well  the  NIST 
interventions  work  in  an  R&D 


environment  quite  different  from  the 
NIST  environment.  ITS  is  located  in 
Boulder,  Colorado. 

The  rre  R&D  woric  is  carried  out 
primarily  by  Electronics  Engineers,  with 
help  from  ^thematicians. 

'me  remaining  units  are  subunits  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA): 

OmCE  OF  OCEANIC  AND 
ATMOSPHERIC  RESEARCH  (OAR) 

OAR  is  the  primary  research  ami 
development  unit  of  NOAA.  OAR 
provides  the  science  and  technology  to 
suppmt  improvements  in  NOAA 
services  and  address  current  and  future 
problems.  OAR  conducts  research 
programs  in  coastal,  marine, 
atmospheric,  and  space  sciences 
throu^  its  own  lalmratmies  and  offices, 
as  well  as  through  netwoiks  of 
university-based  programs.  The  work 
consists  of  research,  modeling,  and 
environmental  observations  relating  to 
weather,  climate,  and  environment^ 
resources.  The  laboratory  compmient  of 
OAR  is  the  Environmental  Research 
Laboratories  (ERL).  ERL  includes 
research  labOTatmies  in  space 
environment,  aeronmny,  enviroiunental 
technology,  weather  forecast  systems, 
climate  monitoring  and  diagnostics, 
severe  storms,  air  resources, 
oceanography,  and  geophysical  fluid 
dynamic.  This  diversity  provides  a  rich 
new  R&D  environment  for  the  testing  of 
broad  banding  principles.  OAR  and  ERL 
headquarters  are  located  in  Silver 
Spring,  Maryland.  All  ERL  laboratories 
wUl  be  included  in  the  project,  except 
the  Great  Lakes  Environmental  ResMunch 
Laboratory  (Aim  Arbor,  MI),  the 
Geophysical  Fluid  Dynamics  Laboratory 
(Princeton,  N)),  and  the  Pacific  Marine 
Environment^  Laboratory  (Seattle, 

WA).  The  project  laboratories  are: 
Aeronomy  Lab— Boulder,  CO 
Atlantic  Oceanographic  and 
Meteorology  Lah-^ami,  FL 
Air  Resources  Lab— Silver  Spring,  MD 
Climate  Diagnostic  Center — Boulder,  CO 
Climate  Monitoring  and  Diagnostics 
Lab— Boulder,  CO 
Environmental  'Technology  Lab — 
Boulder,  CO 

Forecast  Systems  Lab — Boulder,  CO 
Geophysic^  Fluid  Dynamics  Lab— 
P^ceton,  N) 

National  Severe  Storms  Lab— Norman, 
OK 

Pacific  Marine  Environmental  Lab — 
Seattle.  WA 

Space  Environmental  Lab — Boulder,  CO 
The  dominant  occupation  within  OAR 
is  Meteorologist.  Other  key  occupations 
are  Physical  Scientist,  Physicist, 
Electronics  Engineer,  Computer 


Specialist,  Electronics  Technician, 
Physical  ^ence  Technician,  and 
Mathematician. 

NATIONAL  ENVIRONMENTAL 
SATELLITE,  DATA,  AND 
INFORMA'nON  SERVICE  (NESDIS) 

NESDIS  opiates  NOAA’s  satellites 
and  ground  facilities;  collects, 
processes,  and  distributes  imnotely 
sensed  data;  conducts  studies,  plaiu 
new  systems,  and  carries  out  the 
mgineering  required  to  develop  and 
implement  new  or  modified  satellite 
systems;  carries  out  research  and 
development  on  satellite  products  and 
services;  provides  ocean  ^ta 
management  and  services  to  researches 
and  o^er  users;  and  acquires,  stees, 
and  disseminates  worldwide  data 
related  to  solid  earth  geophysics,  solar- 
terrestrial  physics,  and  ma^e  geology 
and  ^physics.  h^DIS  provides  b<^ 
a  ted^cal  operations  environment  and 
a  new  RAD  enviromnent  for  testing  the 
NIST  interventions.  NESDIS 
headquarters  and  most  of  its  offices  are 
locat^  in  Suitland,  Maryland,  (kound 
staticms  are  located  at  Wallops  Island, 
Virginia,  and  Fairbanks,  Alaska.  The 
National  Climatic  Data  Center  is  located 
in  Asheville,  North  Carolina.  All  of 
NESDIS  will  be  included  in  the  project, 
except  for  the  Wallops  Island  ground 
station. 

The  key  occupations  within  NESDIS 
are  Physical  Scientist,  Meteorologist, 
Computer  Specialist,  Oceanographer, 
Phyrical  Science  Technician. 
Meteorological  Technician,  Electronics 
Engineer,  Engineering  Technician, 
Geophysicist,  and  Mathematician. 

NA'nONAL  MARINE  HSHERIES 
SERVICE  (NMFS) 

The  mission  of  the  National  Marine 
Fisheries  Service  is  the  stewardship  of 
living  marine  resources  for  the  benefit  of 
the  Naticm  through  their  science-based 
conservation  and  management  and 
promotion  of  the  health  of  their 
environment.  NMFS  supports  domestic 
and  international  conservation  and 
management  of  living  marine  resources. 
The  ^als  of  NMFS  are  to  rebuild  and 
maintain  sustainable  fisheries,  to 
promote  the  recovery  of  protected 
species,  and  to  protect  and  maintain  the 
health  of  coastal  marine  habitats.  NMFS 
brings  in  a  variety  of  work  in  the 
biological  sciences  never  before 
addressed  by  broad  banding  prind^es. 

In  addition  to  the  headquarters  office 
in  Silw  Spring,  Maryland,  there  are 
five  regions,  ec^  of  which  consists  of 
a  Regional  Office  and  a  Fisheries 
Science  Center.  The  regional  offices  are 
located  in  the  following  areas:  Northeast 
(Gloucester,  Massachusetts);  Southeast 
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(St.  Petersburg,  Florida);  Northwest 
(Seattle,  Washington);  Southwest  (Long 
Beach,  California);  and  Alaska  (Juneau). 
All  the  above  units  of  NMFS  would  be 
included  in  the  project  except  for  the 
following:  in  Headquarters,  the  Office  of 
Enforcement  and  the  Inspection 
Services  Division;  and  in  the  regions, 
the  Fisheries  Science  Centers  located  in 
Woods  Hole.  Massachiisetts;  Miami, 
Florida;  Seattle.  Washington;  La  Jolla, 
California;  and  the  Alas^  Center 
located  in  Seattle,  Washington. 

NMFS  is  supported  maimy  by 
occupations  in  the  biological  sciences: 
Fish  Biologist,  Biologist,  Microbiologist, 
and  Biology  Technician.  Other 
important  occupations  are  Chemist, 
Oceanographer,  Wildlife  Biologist, 
Computer  Specialist,  and  General 
Business  Specialist. 

E.  Participating  Employees 

The  project  covers  all  positions  that 
would  otherwise  be  in  the  General 
Schedule  (GS)  system.  Wage  Grade 
positions  are  not  included. 

Table  1  shows  the  total  number  of 
employees  in  each  operating  unit  to  be 
covered  by  the  project.  Table  2  lists  the 
occupatitmal  series  in  which  current 
positions  are  classified  and  shows  the 
number  of  employees  in  each  series. 
The  OPM  occupational  series  will  be 
retained.  The  series  are  listed  under  the 
career  path  in  which  they  will  be 
placed.  (See  Position  Classification  for 
definitions  of  the  four  career  paths.) 
Table  3  shows  the  niunber  of  covered 
employees  in  each  series,  by  General 
Schedule  grade. 


Table  1.— Number  of  (Covered 
Employees  by  Unit 


Operating  unit 

Number 

CFO/ASA,  OS _ 

433 

OGC,  OS  _ 

177 

TA  . 

38 

BEA,  ESA  _ 

411 

ITS,  NTIA _ 

86 

NOAA .  _ 

2093 

OAR . 

(689) 

(705) 

(699) 

3238 

NESOIS _ 

NMFS  . . . 

Total  . 

Table  2.— Occupational  Series,  by 
Career  Path 


Series 

Titie 

Number 

Scientific  and  Engineering  (ZP)  Career  Path 

101 

Social  Sdenlist _ 

1 

110 

Economist  . 

244 

150 

Geographer*  _ 

1 

Table  2.— Occupational  Series,  by 
Career  Path— Continued 


Series 

Title 

Number 

184 

Sociologist*  . 

1 

190 

Anthropologist* . 

1 

334 

Computer  Specialist . . 

316 

401 

Biologist  . 

58 

403 

Microbiologist . 

3 

408 

Ecologist*'. . 

9 

480 

Fish  Administrator*  _ 

46 

482 

Fish  Biologist* . 

165 

486 

Wildlife  Biologisr  . 

2 

499 

Biological  Science  Student 

1 

690 

Industrial  Hygienist  . 

1 

701 

Veterinary  Medical  Officer* 

1 

801 

General  Engineer . 

3 

810 

Ci\rtl  Enginaar . 

5 

'  830 

Mechanicai  Ertgineer . 

4 

850 

Electrical  Engineer _ 

1 

854 

Computer  Engineer . 

2 

855 

Electronics  Engineer _ 

101 

861 

Aerospace  Engineer . 

1 

1301 

General  Physical  Scientist 

194 

1310 

Physicist . 

75 

1313 

Geophysicist* . :... 

9 

1315 

Hydrologist* . 

4 

1320 

Chamist . . . 

26 

1330 

Astronomer  _ 

8 

1340 

Meteorologist* . 

235 

1350 

Geologist . .  . 

2 

1360 

Oceanographer  . . 

77 

1382 

Food  Technologist* . 

2 

1399 

Physical  SderKe  Student 

3 

1515 

Op^tions  Research  Ana- 

lyst . 

1 

1520 

Mathamatician . . . 

27 

1529 

Mathematical  Statistician  .. 

1 

1530 

Statistinan . 

12 

1550 

Computer  Scientist  _ 

6 

ZP 

Total . 

1649 

Scientific  and  Engineering  Technician  (ZT) 
Career  Path 


332 

Compiler  Operator . 

12 

404 

Biology  Technician . 

11 

802 

Engineering  Technician  .... 

24 

856 

Electronics  Technician _ 

27 

1311 

Physical  Sderx^e  Techni- 

dan . 

83 

1341 

Meteorological  Technician* 

40 

1531 

Statistical  Clerk/Assistanr 

24 

ZT 

Total . . . 

221 

Administrative  (ZA)  Career  Path 

18 

Safety  Specialist _ 

2 

80 

Secu^  (Officer . 

14 

130 

Foreign  Affairs  Specialist* 

10 

131 

Intemationai  Relations 

Specialist* . . 

7 

132 

intelligence  Operations 

SpedaisT . . . 

8 

201 

Personnel  Management 

Spedaist . 

23 

212 

Personnel  Staffing 

SpedaSsr . . . 

1 

223 

Sal^  arKf  Wage 

Spedalsr _ 

1 

230 

Employee  Relations  Spe- 

daist  . 

8 

Table  2.— Occupational  Series,  by 
Career  Path — Continued 


Series 

Title 

Number 

260 

Equal  Employment  Spe- 

dalist  . 

22 

301 

Miscellaneous  Administra- 

tion . 

107 

340 

Program  Manager . 

2 

341 

Administrative  Officer . 

24 

342 

Support  Services 

Specialist* . 

3 

343 

Management  Analyst _ 

117 

391 

Telecommunications  Spe- 

dalist . 

12 

501 

Financial  Administrator _ 

16 

510 

Accountant . 

66 

560 

Budget  Analyst . 

49 

610 

Nutm* . 

1 

696 

Coraumer  Safety  Special- 

ist . 

1 

904 

LawCleik*  . 

2 

905 

Attorney* . 

124 

930 

Appeals  Officer* . 

2 

950 

Paralegal  Specialist* . 

7 

1001 

General  Arts  and  Informa- 

tion . 

3 

1008 

Interior  Designer* . 

2 

1035 

Public  Affairs  Specialist  ..„ 

2 

1082 

Writer/Editor . 

16 

1083 

Technical  Writer/Editor  ..... 

5 

1084 

Visual  Information  Special- 

ist . 

12 

1101 

General  Business  Special- 

ist . 

71 

1102 

Contracts  SpedaHst _ 

21 

1140 

Trade  Specialist . . 

10 

1165 

Loan  Specialist* . 

10 

1170 

Realty  Specialist* . 

4 

1176 

Buildl^  Management 

Specialist* . 

2 

1222 

Patent  Attorrtey* . . 

1 

1410 

Lihrarnn  . 

18 

1412 

Technical  Information  Spe- 

dalist  . . . 

3 

1601 

General  F«:ilities  Manager 

1 

1654 

Printing  Martager  . 

11 

1670 

Equipinent  Specialist . 

1 

2010 

Inventory  Maifiager _ 

2 

2030 

Distribution  Fadlities 

Specialist* . 

1 

2101 

Transportation  Spedalist  .. 

2 

ZA 

Total . 

827 

Support  (ZS)  Career  Path 

29 

Environmental  Protection 

Assistant*  . 

2 

86 

Security  CtertVAssistant*  .. 

9 

203 

Person^  Clerk/Assistant 

10 

303 

MisceHaneous  ClerK/As- 

sistant . 

96 

305 

Mail  and  FHe  Clerk . 

1 

309 

CorresporxJence  Clerk/As- 

sistant . 

1 

318 

Secretary . . 

236 

322 

Clerk-Ty^  ...... _ 

3 

326 

Office  Automation  Cleik/ 

Assistant _ _ _ 

47 

335 

Computer  Cterk/Assistant 

46 

344 

Management  Cterk/Assist- 

ant . . . 

8 

361 

Equal  Opportunity  Clerk/ 

1 

Assist . 

1 

888 
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Table  2.— Occupational  Series,  by  Table  2.— Occupational  Series,  by  Table  2.— Occupational  Series,  by 
Career  Path— Continued  Career  Path— Continued  Career  Path— Continued 


Number  Series 


Number  Series 


399  I  Student  Trainee . 

Financial  Clerk/Assistant  .. 

525  I  Accounting  Technician . 

Cash  Cleit^eller* . 

Payroll  Clerk/Technidan  ... 

Budget  Clerk/Assistant  . 

Legal  Instruments 
Examiner* . 


1087  Editorial  Clerk/Assistant .... 
1101  Trade  Information/Finaiv 
dal  Assistant . 

1105  Purchasing  Agent . 

1 1 06  Procurement  Qerk/Assist- 

ant  . 

1411  Library  Technician  . 

2005  Supply  Clerk/Assistant . 


2102  Transportation  Clerk/As¬ 
sistant  . 


ZS  Total  ...... 


*These  occupations  were  not  tested  by  the 
NIST  project 


Table  3.— Covered  Employees,  by  Series  and  Grade 
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Senior  Executive  Service  and  ST-3104 
Positions 

The  personnel  systems  for  SES 
positions  (see  5  U.S.C.  3131—3136  and  5 
U.S.C.  5381-5385)  will  not  change  for 
the  project  SES  classification,  staffing, 
compensation,  performance  appraisal, 
awards,  and  reduction  in  force  will  be 
based  on  standard  SES  methods.  The 
personnel  systems  for  ST— 3104 
positions  (see  5  U.S.C  3104  and  5376) 
will  change  only  to  the  extent  that  ST- 
3104  positions  are  in  the  same 
performance  appraisal,  awards,  and 
reduction-in-force  systems  as  General 
Schedule  positions.  Classification, 
staffing,  and  compensation,  however, 
will  not  change.  Neither  S^  nor  ST- 
3104  employees  will  be  subject  to  the 
pro  rata  share  payouts  upon  conversion 
to  the  demonstration  system.  Pay 
adjustments  for  their  positions  vtnder 
the  project  will  be  carried  out  in 
accordance  with  existing  Federal  rules 
pertaining  to  SES  and  ST-3104  pay 
adjustments. 

General  Schedule  Positions 

All  General  Schedule  (GS  and  GM) 
positions  are  incorporated  in  the  new 
career  path/pay  band  system.  The  step 


increases  of  the  General  Schedule  will 
be  replaced  by  the  armual  performance 
pay  increases.  Except  as  otherwise 
provided  in  the  project  plan,  laws  and 
regulations  pertaining  to  GS  employees 
(e.g.,  overtime  pay  and  cost-of  living 
allovrance  provisions)  continue  in  force 
for  all  project  employees  in  the  same 
way  as  they  do  for  GS  employees. 

F.  Labor  Participation 

There  is  one  bargaining  unit  within 
the  Office  of  the  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration 
(CFO/ ASA),  represented  by  the 
Graphics  Communications  International 
Union  (GQU).  All  other  unions  affected 
by  the  project  are  local  unions  of  the 
American  Federation  of  Goverrunent 
Employees  (AFGE).  All  of  the  AFGE 
representation  is  within  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  The  following 
table  shows  the  number  of  project 
employees  represented  by  each  union 
loced. 


Table  4.— Bargaining  Unit 
Coverage 


Operating 

unit 

Location 

1 

Union 

local 

Employ¬ 
ees  cov¬ 
ered 

CFO/ASA 

Washing¬ 
ton,  DC. 

Gau  1- 
C. 

21 

NESOIS  .. 

Camp 

Spring- 

s,MD. 

AFGE 

3680. 

118 

Asheville, 

NC. 

AFGE 

146. 

146 

NMFS  ..... 

Silver 

Spring, 

MD. 

AFGE 

2703. 

169 

MASC  ..... 

Boulder, 

CO. 

AFGE 

2186. 

84 

OAR  ....... 

Triangle 

Park, 

NC. 

AFGE 

3347. 

39 

The  project  operating  units  provided 
numerous  brie^gs  on  the  project  to 
employees  and  union  representatives. 
Human  resources  representatives 
traveled  to  the  various  organizational 
locations  to  conduct  three-hour 
information  briefings.  In  addition,  each 
bargaining  unit  covered  was  invited  to 
send  a  representative  to  Boulder, 
Colorado  at  management’s  cost  to 
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receive  further  information  on  the 
project  and  to  interact  with  a  panel  of 
NIST  managers  and  employees  currently 
in  the  NIST  project  The  project 
operating  iinits  offered  Iinpact  and 
Implementation  Bargaining  to  each  of 
these  unions  on  the  conditions  and 
provisions  of  the  proposed  project.  All 
of  the  imions  on  the  list  have  agreed  to 
the  project 

G.  Project  Design/Methodology 

The  project  methodology  is  to 
introduce  into  selected  DoC  operating 
units  certain  innovations  in  human 
resources  management,  and  to  evaluate 
over  time  the  effects  of  those 
innovations  on  the  ability  of  the 
operating  units  to  manage  their  human 
resources.  The  methodology  includes 
the  following  steps: 

1.  Selection  of  Innovations:  After 
review  of  the  innovations  tested  at' 

NIST,  the  Department  has  determined 
that  all  would  have  potential  benefit  in 
other  DoC  units  and  therefore  should  be 
included  in  the  proposed  project.  These 
innovations,  and  the  proc^ures 
associated  with  them,  are  described 
below  under  Position  Classification, 
Staffing,  Reduction-in-Force,  Pay 
Administration,  and  Performance 
Evaluation  and  Rewards. 

2.  Selection  Of  Operating  Units:  The 
Department  has  selected  several 
operating  units  (See  Participating 
Organizations.)  that  will  provide  a 
useful  test  ot whether  the  innovations 
successfully  tested  at  NIST  wiU  produce 
similarly  successful  results  in  other 
environments. 

3.  Establishment  of  Goals  and 
Objectives:  The  following  section  on 
Gocds  and  Objectives  describes  the 
overall  goals  of  the  project  and  the 
objectives  associated  with  each  of  the 
innovations. 

4.  Partnership:  The  Department  has 
sought  input  on  the  proposal  ficm  each 
affected  local  rmion.  (Sm  Labor 
Participation.)  The  Department  will  also 
ensure  that  partnership  in  accordance 
with  Executive  Order  12871  continues 
to  be  an  integral  part  of  plaiming  and 
implemmitation. 

5.  Baseline  Evaluation:  To  provide  a 
basis  of  comparison  between  employee 
opinions  of  the  ciirrent  system  and  their 
future  opinions  of  the  project  system, 
each  employee  in  the  covered  operating 
units  will  be  asked  to  complete  an 
opinion  questionnaire  on  die  current 
system  prior  to  implementation  of  the 
project.  To  establi^  a  baseline  cost 
analysis,  each  operating  unit  will  be 
required  to  analyze  its  personnel  costs 

'  during  fiscal  years  1994, 1995,  and 
1996. 


6.  Training:  The  Department  and  the 
operating  units  will  provide  training  to 
human  resources  staff,  managers,  and 
employees  prior  to  implementation  of 
the  project  and  will  provide  additional 
training  to  managers  on  the  pay-for- 
performance  system  prior  to  the  end  of 
the  first  performance  cycle.  (See 
Training.) 

7.  Implementation:  To  ensiue  a 
smooth  implementation,  the  Department 
and  the  operating  iinits  will  emphasize 
top  management  support;  the 
development  of  detailed  operating 
procediires  prior  to  implementation; 
thorough  training  of  managers  and 
human  resources  office  st^;  step-by- 
step  implementation  planning;  adequate 
badnip  systems,  particularly  in 
automated  personnel  and  payroll 
systems;  md  sufficient  operating 
resources. 

8.  Operation:  Hie  Department  will 
exercise  continual  oversight,  under  the 
direction  of  the  Departmental  Personnel 
Management  Board  (See  Project 
Management.)  to  ensure  that  project 
authorities  and  procedures  are 
administered  correctly. 

9.  Evaluation:  The  Department  will 
arrange  for  an  annual  evaluation  of  the 
project  under  an  OPM-approved 
evaluation  plan.  (See  Project 
Evaluation.)  The  evaluation  will  be 
designed  to  determine  whether  the 
innovationa  are  achieving  the  goals  and 
objectives  described  in  the  following 
section  and  are  operating  within 
acceptable  cost  limits  (Sm  Budget 
Discipline.) 

in.  Porsonnel  S]r8tem  Qianges 
A.  POSITION  CLASSinCATION 

1.  Introduction 

Career  paths  will  replace  occupational 
groups,  Ivoad  bands  will  replace  grades, 
and  Departmental  broad-band  standards 
will  replace  OPM  classification 
standards.  Ihe  classificaticm  system  will 
be  automated,  and  classification 
authority  will  be  delegated  to  line 
managers. 

These  changes  are  intended  to 
simplify  and  speed  up  the  classification 
process,  make  the  process  more 
serviceable  and  understandable, 
improve  the  effectiveness  of 
classification  decision-making  and 
accoimtability,  and  facilitate  pay  for 
performance.  Broad  bands  provide 
larger  classification  targets  that  can  be 
defined  by  shorter,  simpler,  and  more 
understandable  classification  standards. 
This  simpler  system  will  be  easier  to 
automate,  will  require  fewer  resources 
to  operate,  and  will  facilitate  delegation 
to  line  managers. 


By  providing  broader  and  more 
flexible  pay  ranges  for  setting  entry  pay, 
broad  bimding  provide  hiring 
officials  with  an  important  tool  for 
attracting  high-quality  candidates  and 
thus  will  contriWe  to  the  objectives  of 
increasing  the  quality  of  new  hires  and 
improving  worUorce  performance. 

By  providing  more  flexible  pay  setting 
bas^  on  performance,  broad  banding 
will  give  managers  the  ability  to 
increase  the  pay  of  good  performers  to 
higher  and  more  competitive  levels, 
thus  improving  the  retention  of  good 
performers.  At  the  same  time,  the 
promise  of  higher  pay  increases  for  good 
performance,  support  hy  the  broader 
pay  ranges  of  broad  banding,  will 
contribute  to  the  objective  of  improving 
organizational  and  individual 
performance. 

2.  Career  Paths 

A  career  path  aggregates  comparable 
occupations  that  have  parallel  career 
patterns  and  are  suitable  for  similar 
treatment  in  staffing,  classification,  pay, 
and  other  persormel  functions.  Hiere 
are  four  career  paths: 

(a)  Scientific  and  Engineering  (23*): 
research,  policy,  staff,  and  managerial 
positions  in  science,  engineering, 
comput^,  and  mathematics. 

(b)  Scientific  and  Engineering 
Technician  (ZT):  science  and 
endearing  supp^  positions. 

(c)  Admmistrative  (ZA):  speciaUst 
positions  in  such  fields  as  finance, 
procurement,  human  resources 
management,  public  information, 
technical  information,  accounting,  and 
managament  analysis. 

(d)  Support  (ZS):  clerical,  assistant, 
secretarial,  police,  and  other  support 
positions  not  fitting  the  definition  of 
any  of  the  other  career  paths. 

3.  Bands 

Each  career  path  is  divided  into  five 
bands,  which  replace  GS  grades.  The 
maximum  rate  of  a  band  is  step  10  of  the 
highest  GS  grade  in  the  band  including 
lonlity  rates  in  the  48  contiguous  States 
and  the  District  of  Columbia.  When  a 
special  rate  for  one  w  more  of  the 
occupations  in  the  band  is  higher  than 
the  applicable  locality  rate,  the 
Departmental  Personnel  Management 
Bo^  will  have  the  option  of  using  the 
maximum  applicable  special  rate  to  set 
the  maximum  rate  of  the  band.  For  each 
regular  band,  there  is  a  corresponding 
supervisory  band  for  employees  who 
receive  supervisory  pay  differentials. 
The  supervisory  bwd  has  the  same 
TTiinimiifn  rate  as  the  nonsupervisory 
band,  but  has  a  maximum  rate  6  percent 
hi^er  than  the  maximum  rate  of  the 
nonsupervisory  band.  Positions  in  the 
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supervisory  band  include  positions  that 
involve  formal  supervisory  duties  that 
occupy  at  least  25  percent  of  the 
incumbent’s  time  and  other  positions 


approved  by  the  DPMB  on  a  case-by- 
case  basis.  The  following  chart  shows 
the  four  project  career  paths,  the  bands 
in  each  career  path,  and  the  relationship 


between  bands  and  General  Schedule 
grades. 

BILLMQ  CODE  632S-01-P 


CHART  1:  CAREER  PATHS  AND  BANDS 
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4.  Occupatimial  Series 

The  General  Schedule  occuptational 
series  will  be  retained.  New 
eocupadfwal  soiea  naay  be  added  or 
dele^  in  response  to  progranunatic 
needs.  New  or  revised  series  may  also 
be  estaUiriied. 

5.  ClasnficatioB  Standards 

Each  ckssificatirm  standard  will 
describe  eadi  bmid  in  two  factors:  (1) 
general  duties  and  responsibilities  and 
(2)  knowledge,  skills,  and  abilities. 
These  two  factors  complement  each 
otho*  at  each  band  in  a  career  path  and 
may  not  be  separated  in  classifying  a 
position.  classification  standards 
will  not  be  used. 

6.  Positimi  Descriptions 

Line  managers  will  follow  an 
automated  menu-driven  {nocess  to 
classify  positions  mid  pr^uce  position 
descriptions. 


7.  Delegs^im  of  Clasnfication  Autiiority 

The  Departmental  Persoimel 
Managemoit  Board  will  oversee 

the  delegati(m  of  classification  authority 
to  line  managers.  Under  authority 
delegated  by  the  DPMB,  the 
Depaiteimit’s  human  resources  staff  will 
monitor  and  review  classification 
decisions  made  by  managers  to  ensure 
consistmit  and  unifcnm  apphcatirm  of 
classification  policies  and  guidelines. 
Undw  this  authority,  the  Department’s 
Director  for  Human  Resources 
Management  will  establish  a  plan  to 
review  the  accuracy  of  classification 
deciskms  made  by  line  managers  and 
midee  pmiochc  reports  to  the  DPMB.  A 
variety  of  approaches  will  be  used  to 
conduct  deification  reviews,  such  as 
regularly  scheduled  Departmental 
oversight  reviews  as  well  as  ad  hoc 
reviews  crmducted  to  address  spedfic 
classification  issues  identified  through 
data  analyns,  random  sampling  of 
classification  actions,  {^1^  evaluation 
reports,  etc.  The  Govemmentwide 


systmn  of  approvd  of  SES  and  ST-3104 
pomticms  will  be  maintained. 

8.  Classification  Appeals 

An  employee  covered  by  the  DoC 
Demonstration  Project  may  appeal  the 
care«r  path,  occupaticmal  series,  or  pay 
bmid  of  his  or  hm  position  at  any  time. 
An  employee  wishing  to  formally 
a{^ieal  must  first  appi^  to  the 
Oj^rating  Unit  (OU).  If  the  employee  is 
dissatisfied  with  the  OU  dedsion,  he  or 
die  may  appeal  furthm*  to  the 
Department  level.  The  dedsicm  of  the 
Department  will  be  final. 

-  Details  pertaining  to  the  classification 
appeals  process  are  found  in  the  Projed 
Iterating  Procedures. 

B.  Staffing 
1.  Introduction 

The  project  operating  units  will  use  a 
variety  of  staffing  methods  to  fill 
positions,  including  Direct  Examination, 
Agency-Based  Staffing,  Merit 
Assignment,  and  various 
noncompetitive  placements.  Recruiting 
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and  examining  will  be  earned  out 
directly  by  the  operating  units  except 
for  positions  covered  by  the  Luevano 
Consent  Decree.  OPM  registers  will  not 
be  used.  These  methods  will  be 
supplemented  by  other  stafiBng  tools, 
such  as  paid  advertising,  flexible  entry 
salaries,  probation,  recruitment  and 
retention  payments,  and  more  flexible 
pay  increases  associated  with 
promotion.  The  Department  will  make 
necessary  adjustments  in  response  to 
future  revisions  in  staffing  statutes. 

These  changes  are  intended  to  attract 
higher-quahty  candidates,  speed  up  the 
recruiting  and  examining  process, 
increase  the  effectiveness  of  the 
probationary  review  process,  and 
improve  the  retention  of  good 
performers. 

Agency-based  staffing,  supported  by 
paid  advertising,  will  aUow  hiring 
officials  to  foctis  on  more  relevant 
recruiting  sources.  Direct  examination 
will  allow  managers  to  hire  individuals 
with  shortage  sk^  as  they  find  them, 
get  them  on  board  faster,  and  avoid  the 
loss  of  good  candidates  who  may  grow 
impatient  with  a  long  hiring  process, 
thus  contributing  to  the  objectives  of 
increasing  the  quality  of  new  hires  and 
improving  the  fit  between  position 
requirements  and  candidate  skills.  The 
three-year  probationary  period  will  help 
ensme  that  scientists  and  engineers  who 
are  retained  beyond  probation  are 
capable  of  carrying  out  a  full  cycle  of 
RW  work,  thus  contributing  to  the 
objectives  of  higher-quality  hires  and  a 
higher-performing  workforce.  Local 
authority  for  recruiting  and  retention 
payments  will  provide  extra  incentives 
for  hiring  and  retaining  individuals  with 
shortage  skills,  thus  contributing  to  the 
objectives  of  increasing  the  quaUty  of 
new  hires,  improving  the  fit  between 
position  requirements  and  individual 
qualifications,  and  improying  the 
retention  of  good  performers. 

2.  Direct  Examination 

The  project  will  apply  two  direct 
examination  authorities;  Direct 
Examination  Critical  Shortage 
Occupations  and  Direct  Examination 
Critietd  Shortage  Highly  Qualified 
Candidates.  These  vacancies  will 
normally  be  filled  through  direct 
recruiting  by  selecting  officials, 
supplemented  by  a  required  search  of 
the  operating  unit  Applicant  Supply 
File.  Direct  examination  procedures  are 
not  exempt  fiom  the  application  of 
veteran  preference  rules. 

(a)  Direct  Examination:  Critical 
Shortage  Occupations. 

Direct  exami^tion  procedures  will  he 
used  for  categories  of  occupations 
which  require  skills  that  are  in  short 


supply.  All  occupations  for  which  there 
is  a  special  rate  under  the  General 
Schedule  pay  system  constitute  a 
shortage  category,  and  all  occupations  at 
Band  ffi  and  above  in  the  ZP  Career  Path 
constitute  a  shortage  category.  Any 
position  in  these  shortage  categories 
may  be  filled  through  direct 
examination  procedures. 

(b)  Direct  Examination:  Critical 
Shorta^  Highly  Qualified  Candidates. 

Direct  examination  procedures  will  be 
used  for  additional  positions  for  which 
there  is  a  shortage  of  highly  qualified 
candidates.  Candidates  for  positions  at 
Band  I  or  n  of  the  7F  Career  Path  who 
have  a  bachelor’s  degree  with  at  least  a 
2.9  GPA  (on  a  4.0  sc^e)  in  a  job-related 
major  or  a  master’s  degree  in  a  job- 
related  field  constitute  a  shortage 
category;  candidates  for  positions  at 
Band  I  of  the  ZT  Career  Path  who  have 
at  least  a  2.9  GPA  in  a  job-related  field 
driring  a  minimum  of  at  least  2  years  in 
an  acoredited  college,  junior  coUege,  or 
technical  institute  constitute  a  shortage 
category;  and  candidates  for  positions  at 
Band  n  of  the  ZT  Career  Path  who  have 
at  least  a  2.9  GPA  in  a  job-related  field 
in  4  years  of  college  study  constitute  a 
shortage  category. 

3.  Agency-Based  Staffing 

Agency-based  staffing  procedures  will 
be  lued  to  fill  vacancies  not  covered  by 
direct  examination  or  the  project 
operating  unit  Merit  Assignment  Plan 
(MAP).  Vacancies  filled  by  agency-based 
procedures  will  be  advertised  at  a 
minimum  through  the  Govemmentwide 
automated  employment  information 
system  operate  by  (OPM). 

4.  Merit  Assignment  Plan  (MAP) 

MAP  procedures  will  be  used  to  fill 
positions  restricted  to  current  or  former 
Federal  employees  with  competitive 
status.  These  plans  will  be  amended  to 
include  any  demonstration  project 
flexibilities. 

5.  Applicant  Supply  Files 

The  operating  units  will  advertise  the 
availability  of  joh  opportvmities  in 
direct-examination  occupations  by 
continuous  posting  of  an  Applicant 
Supply  Bulletin  on  the 
Govemmentwide  automated 
employment  information  system 
operated  by  OPM.  The  operating  units 
will  accept  applications  for  this  file  on 
an  open-continuous  basis  for  all  direct- 
hire  authorities.  Selecting  officials  will 
he  able  to  recruit  directly  for  applicants, 
but  any  applicants  they  find  must 
compete  with  applicants  who  apply 
through  the  Applicant  Supply  Bulletin 
and  other  applicants  whose  applications 


are  stored  in  the  operating  unit 
Appliczmt  Supply  File. 

6.  Referral  Procedures  for  Direct 
Examination  and  Agency-Based  Staffing 
Authorities 

Either  direct  referral  or  rating  and 
ranldng  will  be  used  to  refer  applicants 
for  vacancies  under  direct  examinatiem 
and  agency-based  staffing  authorities. 

(a)  Direct  referral. 

A  qualified  candidate  may  be  referred 
directly  without  rating  and  ranking: 

(1)  When  there  are  no  more  than  three 
qualified  candidates  and  no  preference 
eligibles;  or 

(2)  If  the  candidate  is  a  preference 
eligible  with  a  compensable  Service- 
connected  disability  of  10  percent  or 
more.  (These  preference  eligibles  are 
given  absolute  preference  except  wben 
die  position  is  at  Band  IB  or  above  in 
the  Scientific  and  Engineering  Career 
Path.)  Selecting  officii  may  choose 
any  of  these  preference  eligibles  when 
more  than  one  are  refened. 

(b)  Rating  and  ranking. 

Rating  and  ranking  (including  veteran 
preference  and  “rule-of-three” 
procedures)  will  be  used  when  the  list 
of  qualified  candidates  contains: 

(1)  More  than  three  candidates;  or 

(2)  Two  or  more  candidates  including 
at  least  one  preference  eligible  (except 
when  direct  referral  of  a  10-point 
veteran  is  made  under  lb  above). 

7.  Priority  Placement 

All  Department  of  Commerce  and 
OPM  priority  placement  programs  will 
be  followed. 

8.  Paid  Advertising 

Paid  advertising  may  be  used  as  one 
of  the  first  steps  in  recruitment  without 
having  to  first  try  unpaid  methods. 

9.  Private  Sector  Temporaries 

Private  sector  temporary  help  services 
may  be  used  as  appropriate. 

10.  Probationary  Period 

Probation  under  the  project  will 
follow  current  law  and  regulations, 
except  when  an  employee  in  the 
Scientific  and  Engineering  (ZP)  Career 
Path  is  required  to  serve  a  probationary 
period.  The  ZP  probationary  period  will 
be  three  years,  except  that  a  supervisor 
may  end  the  probationary  period  of  a 
sulrardinate  ZP  employee  anytime  after 
one  year.  Near  the  end  of  the  first  year 
of  a  TIP  employee’s  probationary  period, 
the  supervisor  will  be  required  to  decide 
whether  to  (1)  change  the  employee 
hum  probationary  status  to  non¬ 
probationary  status;  (2)  remove  the 
employee;  or  (3)  continue  the  employee 
on  probation.  If  the  employee  is 
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continued  on  probation,  the  supervisor 
miist  select  from  the  same  options  near 
the  end  of  the  second  year  of  probation. 

If  probation  is  continued  into  the  third 
year,  the  supervisor  must  make  a  final 
decision  on  whether  to  retain  or  remove 
the  employee  near  the  end  of  the  third 
and  final  year  of  probation. 

The  purpose  of  the  three-year 
probationary  period  for  scientists  and 
engineers  o^y  is  to  allow  a  hiring 
official  to  view  the  full  cycle  of  a 
research  assignment  before  making  a 
final  decision  on  retaining  the 
employee.  The  one-year  probationary 
period  is  insufficient  to  cover  the  full 
cycle  of  research  and  development  from 
assignment  of  a  research  profect  to 
publication  of  results.  For  the  other 
three  career  paths,  the  (me-year 
probationary  period  is  adequate. 

11.  Qualification  Standards 

The  qualifications  required  for 

placement  within  a  band  and  within  a 
career  path  will  be  based  on  the  OPM 
Qualification  Standards  for  General 
Schedule  Positions,  except  that  testing 
requirements  will  not  be  used  and  the 
Superior  Academic  Criterion  udll  be 
defined  as  a  2.9  CS*A  (on  a  4.0  scale). 
The  minimum  qualifications  for  the 
occupation  and  for  the  GS  grade 
corresponding  to  the  lowest  grade  in  the 
band  will  apply.  The  DPMB  may 
authorize  new  or  modified  qualification 
standards  based  on  current  practices  in 
the  scientific,  engineeiing,  and 
computer  science  fields  and  to  reflect 
modem  curricula  in  recognized  degree 
programs. 

12.  Recruitment  and  Retention 
Pa3rments 

The  project  operating  units  may  grant 
recruiting  and  retention  payments  in 
appropriate  circumstances,  not  to 
exceed  $10,000  or  25  pocent  of  basic 
pay,  whichever  is  greater.  Decisions  on 
allowances  will  be  based  on  market 
factors  sudi  as  salary  comparability  and 
salary  offer  issues,  relocation  and 
dislocation  issues,  programmatic 
urgency,  emerging  tecJ^ologies, 
turnover  rates,  special  qualifications, 
and  shortage  categories  at  scarcity  of 
positions  unique  to  the  operating  unit. 
All  scientific,  engineering,  and  c^er 
hard-to-fill  positions  will  be  eligible. 
Recruitment  and  retention  payments 
will  not  be  considered  part  of  basic  pay. 

13.  Travel  Expenses 

Travel  and  transportation  expenses, 
advancement  of  funds,  per  diem 
expenses  incident  to  travel,  and/or 
relocation  expenses  may  be  provided  to 
new  hires  in  the  same  marmer  as  is 
authorized  in  sections  5723, 5724, 


5724a.  5724b.  and  5724c  of  title  5.  U.S. 
Code.  Recipients  must  sign  service 
agreements  indicating  commitment  to  at 
least  12  months  of  continued  service. 

14.  Promotion 

A  promotion  is  a  chanm  of  an 
employee  to  (1)  a  higher  band  in  the 
same  career  path,  or  (2)  a  band  in 
another  career  path  in  combination  with 
an  increase  in  pay.  To  be  eligible  for 
promotion,  an  employee  must  have  a 
ciirrent  performance  rating  of  Ebgible. 
The  time-in-band  requirement  for 
promotion  eligibility  is  52  weeks,  with 
two  exceptions:  (1)  an  onployee  may  be 
promoted  firom  Band  I  to  Band  n  in  the 
Support  Career  Path  without  time 
restriction:  and  (2)  an  employee  may  be 
promoted  from  Bcmd  n  to  Band  IB  in  the 
Support  Career  Path  without  time 
restriction  if  the  employee  was  not 
promoted  from  a  Band  I  to  a  Band  II 
posititHi  during  the  previous  52  weeks. 
(Fm  pay  provisions  related  to 
promotion,  see  Pay  Administration.) 

C.  Reduction-in-Force 

1.  Introduction 

The  project  operating  units  will 
follow  reduction-in-force  procedures 
contained  in  law  and  regulation,  except 
that  career  path  will  be  added  to  the 
definition  of  competitive  areas, 
retortion  credit  for  performance  will  be 
based  on  performance  ranking,  and 
grades  will  be  convoled  to  bmds  for  the 
purpose  of  interpreting  reduction-in¬ 
force  reet^ticms. 

The  (mjective  of  the  link  between 
career  paths  and  competitive  areas  is  to 
improve  the  fit  between  the  «kilU  of 
di^laced  employees  and  the  positions 
they  are  offered  through  reduction-in- 
foroe  procedures.  The  objective  of  the 
link  between  performance  and  retention 
standing  is  to  continue  to  make 
performance  a  factor  in  retention  during 
reduction-in-force. 

2.  Competitive  Areas 

Each  of  the  four  career  paths  in  each 
project  operating  unit  local  commuting 
area  will  be  a  separate  competitive 
area — separate  ^m  the  other  career 
paths  and  separate  from  the  competitive 
areas  of  other  operating  unit  employees. 

3.  Link  Between  Performance  and 
Retention 

An  employee  with  an  overall 
performance  score  in  the  top  10  percent 
of  scores  within  a  peer  group  (Sm 
Performance  Evaluation  and  Rewards 
below.)  will  be  credited  with  10 
additional  years  of  service  for  retention 
purposes.  The  total  credit  will  be  based 
on  the  employee’s  three  most  recent 
annual  performance  ratings  of  record 


received  during  the  4-year  period  prior 
to  an  establish^  cutoff  date,  for  a 
potential  total  credit  of  30  years.  Career 
status  and  veteran  preference  will 
continue  to  have  the  same  effect  on 
retention  standing  as  they  now  have 
under  current  regi^tions.  No 
performance-related  retention  credit 
Mali  convert  to  this  system  from  any 
other  performance  appraisal  system. 

4.  Link  Between  Bands  and  Grades 

OPM  reduction-in-force  regulations 
on  assignment  rights  (5  CFR  351.701) 
will  be  applied  to  the  project  by 
substituti]^  “one  band”  for  “tluee 
grades”  and  “two  bands”  for  “five 
grades.” 

D.  Pay  Administration 
1.  Introduction 

The  most  important  change  in  pay 
administration  is  the  introduction  of 
pay  for  performance,  which  will  govran 
inffividual  pay  progression  within 
bands.  Hie  amount  of  the  basic  pay  and 
locality  pay  increases  approved  by 
Congress  and  the  President  will 
continue  to  be  applied  to  pay  schedules 
and  employee  salves,  with  the 
variations  described  below.  Other  pay 
tools  are  supervisory  pay  differentials, 
flexible  pay  setting  for  new  hires,  and 
more  flexible  pay  setting  upon 
promotion. 

Pay  for  performance  promotes  frdmess 
and  provides  a  motivational  tool  and  a 
retention  tool.  It  is  foir  that  higher 
achievement  should  produce  higher 
rewards.  In  particular,  the  quality  work 
that  arises  from  a  commitment  to  the 
goals  and  objectives  of  the  organization 
should  be  rewarded  by  higher  pay 
increases.  As  a  motivational  tool,  the 
promise  of  higher  pay  increases  for  good 
performance  encourages  high 
achievement.  As  a  retention  tool,  pay  for 
performance  allows  the  organization  to 
more  quickly  move  the  salaries  of  good 
performers  to  levels  that  are  more 
competitive  in  the  labor  market. 

Supervisory  pay  differentials  provide 
an  extra  performance  incentive  for 
supervisors,  addressing  the  objective  of 
improved  individual  and  organizational 
performance.  Supervisory  pay 
differentials  also  address  the  objective 
of  improving  retention  by  raising  the 
pay  of  hj^-performing  supervisors  to 
more  competitive  levc^.  Flexible  pay 
setting  for  new  hires  is  a  recruiting  tool 
that  gives  hiring  officials  greater 
flexibility  to  offer  more  competitive 
salaries  to  high-quality  candidates, 
addressing  the  objective  of  improving 
the  quality  of  new  hires.  The  greater 
flexibility  in  setting  pay  upon 
promotion  gives  managers  another 
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retentioB  tool  to  help  retain  top 
performers. 

2.  Pay  for  Performance 

Pay  for  performanc»  has  three 
components:  (a)  the  annual  adjustment 
to  b^ic  pay,  wUch  includes  the  annual 
general  increase  and  the  locality  pay 
increase;  (b)  annual  performance  pay 
increases;  uid  (c)  bonuses.  The 
component,  the  annual  adjustment  to 
basic  pay,  is  set  according  to  the 
subse^ons  referring  to  general  and 
locality  increases.  The  second 
compcment,  performance  pay  increases, 
is  set  accordhig  to  the  procedures  under 
Performance  Valuation  and  Rewards. 
The  third  component,  bonuses,  is 
managed  in  accordance  with  the 
subsection  on  Performance  Bonuses 
vmder  Performance  Evaluation  and 
Rewards. 

3.  Placement  in  a  Lower  Band 

An  employee  whose  performance 
rating  is  Unsatisfactory  does  not  receive 
the  annual  adjustment  to  basic  pay. 
Because  the  minimum  pay  rate  for  each 
band  is  increased  each  year  by  the 
mnount  of  the  annu^  adjustment  to 
basic  pay,  it  is  possible  that  the  new 
minimum  rate  of  a  band  will  exceed  the 
basic  pay  of  an  employee  in  that  band 
who  does  not  receive  the  annual 
adjustment  to  basic  pay  due  to 
unsatisfactory  performance.  When  this 
happens,  the  employee  is  placed  in  the 
next  lower  band.  This  plammmit  shall 
not  be  considered  an  adverse  action 
under  5  U.S.C  7512,  nor  shall  grade 
(i.e.,  band)  retention  under  5  U.S.C 
5362  be  applicable. 

4.  Supervisory  Pay  EMfferentials 

Appropriate  supervisory  and 
managerial  pay  dififerenti^  will  be 
provided,  ^ployees  who  spend  at  least 
25  percent  of  their  time  performing 
supervisory  duties  will  receive 
supmvisoiy  differentiab.  (Other 
employees  may  be  approved  by  the 
DPMB  on  a  case-by-case  basis  to  receive 
the  supervisory  differential.) 
Supervisory  diffiarentials  will  be 
considered  a  part  of  basic  pay. 

Upon  conversion  to  the  project,  all 
eligible  superviscHy  positions  will  be 
placed  in  the  superviscny  bands.  The 
incumbenb  of  these  positions  will  be 
convmled  at  their  basic  pay  (including 
special  rates  or  locality  pay)  at  the  time 
of  (xmversifMi,  except  for  ^entific  and 
Enginaning  (ZP)  st^Mrvisors,  who  will 
be^  receiving  the  added  diflerential 
upen  conversicm.  New  hires  into 
supervisory  positioiu  after  the  date  of 
conversion  will  have  their  pay  set  at  the 
supervisor’s  discretion  within  the  pay 


range  of  the  applicable  supervisory 
band. 

There  will  be  two  types  of 
differentiab.  llie  first  type  will  apply  to 
supervisors  in  the  ZP  Ca^r  Path  only. 
The  amoimt  of  thb  type  of  differential 
will  be  fixed  at  3  percent  or  6  percent, 
for  first  and  second-level  (and  higher) 
supervisors,  respectively.  The  second 
type  of  supervisory  differential  will 
apply  to  all  bands  in  all  career  paths 
vmere  there  are  supervisms.  Supervisors 
receiving  thb  type  of  differentia  will  be 
eligible  for  higj^r  pay  band  ceilings 
which  they  may  readi  through  pay  for 
performance.  The  higher  pay  bmd 
ceilings  are  set  in  accordmce  with  the 
Project  Operating  Procedures. 

granting  of  a  differential  is  not 
considered  a  promotion  cnt  a  competitive 
action.  The  differential  b  uancel^ 
when  an  employee’s  supervisory 
responsibilities  are  discontinued.  'The 
canceUation  of  a  supervisory  differential 
does  not  constitute  an  adverse  action, 
and  there  b  no  right  of  appeal  under  5 
U.S.C.  Chapter  75.  Pay  retention  under 
5  U.S.C.  5363  b  not  applicable.  Before 
entering  a  supervisory  position,  an 
employee  will  be  required  to  sign  a 
statement  certifyir^  that  the  employee 
understands  that  the  differential  will  be 
canceled  when  the  employee  ceases  to 
be  a  supervisor. 

5.  Pay  and  Compensation  Ceilings 

The  maximum  rate  fcv  a  band 

(excluding  special  bands  established  to 
allow  for  the  supervisory  pay 
diffnential)  will  be  equ^  to  the 
maximum  rate — GS  rate,  locality  rate,  or 
special  rate,  as  applicable — ^payable  to 
GS  employees  for  the  grades 
corresponding  to  the  l^d.  An 
employee’s  buic  pay  may  not  exceed 
the  maximum  rate  of  the  employee’s 
band  (including  a  supervisory  band), 
except  for  employees  receiving  retained 
rates  of  pay. 

An  employee’s  rate  of  basic  pay 
payaUe  undiOT  any  pay  band  may  not 
exceed  the  rate  of  b^c  pay  payable  for 
Level  IV  of  the  Executive  Schedule.  An 
employee’s  aggregate  monetary 
compensation  for  a  calendar  year  may 
not  exceed  the  basic  rate  of  pay  for 
Level  I  of  the  Executive  Schedule,  as 
required  by  5  U.S.C.  5307  and  (CXM) 
regulations  in  Sul^>art  B  of  5  CHI  530. 

6.  Locality  Pay 

Locality  pay  b  implemented  as  basic 
pay  for  aU  purposes  except  as  otherwise 
provided  in  this  plan.  Tim  locality 
adjustment  urill  applied  to  the 
minimum  and  maximum  rates  of  each 
band.  For  bands  affected  by  special 
rates,  the  maximum  rate  will  be  the 
hitler  of  the  special  rate  and  the 


locality  rate.  A  locality  adjustment  may 
be  applied  to  an  eligibb  employee’s 
basic  pay  only  to  the  extml  that  it  does 
not  cause  the  employee’s  basic  pay  to 
exceed  the  maximum  rate  of  the  b^d. 

7.  Special  Salary  Rates 

When  appropriate,  special  salary  rates 
will  be  us^  to  determine  employees’ 
maximum  pay  rates  in  lieu  of  the 
normal  pay  btmd  ceilings.  Hie 
provisions  of  current  rc^ubtions  (5  CFR 
530.303)  wiU  be  follovr^  to  determine 
the  appropriateness  of  special  salary 
rates.  As  provided  for  under  these 
regubtions,  special  salary  rates  will  be 
restricted  to  occupadcms  mid/or 
geographic  locaticms  for  which  there  b 
an  existing  or  likely  difficulty  in  the 
recruitment  or  retention  of  well- 
qualified  personnel. 

8.  Effect  of  General  and  Locality  Pay 
Increases  on  Bands 

The  minimum  and  maximum  rates  of 
each  band  will  be  increased  at  the  time 
of  a  general  pay  increase  imder  5  U.S.C 
5303  and/m  a  locality  pay  increase 
under  5  U.S.C  5304  cn  5304a  so  that 
they  equal  the  new  locality-CKijusted 
itiinimiim  and  maximum  rates  of  the 
grades  cmrespondir^  to  the  band.  The 
maximum  rates  of  bmds  set  according 
to  ^lecial  rates,  however,  may  exceed 
thb  amount  to  the  extent  necessary  to 
equal  the  10th  step  of  the  appropriate 
special  rate  scale  if  diat  rate  b  higher. 

0.  Effect  of  General  and  Locality  Pay 
Increases  on  Individual  Pay 

Chily  employees  with  a  current  annual 
performance  rating  of  recmd  of  Eligible 
may  receive  an  increase  in  their  baric 
pay  at  the  time  of  band  adjustments. 

This  increase  in  baric  pay  will  reflect 
any  applicable  general  and/or  locality 
pay  increase  for  General  Schedule 
employees.  The  increase  in  basic  pay  for 
eligible  mnployees  ndiose  basic  pay  is  at 
the  ceiling  of  tlieir  band  will  equal  the 
increase  in  the  ceiling. 

The  basic  pay  iiKTease  for  eligible 
employees  whose  baric  pay  b  below  the 
ceiling  of  thrir  band  will  be  calcubted 
by  applying  two  factors  to  the 
employee’s  rate  of  pay.  Oie  factor  is  the 
general  increase  fa^or  representing  the 
increase  in  General  Schedub  rates 
under  5  U.S.C  5303  (e.g.,  1.02  if  the 
general  incraese  is  2  percent).  The 
second  factmr  b  the  locality  pay  increase 
factor,  which  b  derived  by  dividing  the 
newly  applicabb  locality  pay 
percental  factor  by  the  CcniMly 
applicabb  locality  pay  percentage 
f^or.  (Fm  exmnpb,  ff  the  locality 
payment  percentage  for  an  area 
increased  from  4.23  percent  to  5.40 
pOToent,  the  locality  pay  increase  factor 
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would  be  1.0548  divided  by  1.0423,  or  rate  of  basic  pay  would  be  calculated 
approximately  1.012.)  Thus,  the  new  using  the  following  formula: 

, .  ,  1  newly  applicable  locality  pay  percentage 

new  pay  rate  -  general  increase  factor  x - -  - = — x  fomer  pay  rate 

1 + formerly  applicable  locality  pay  percentage 


However,  a  basic  pay  increase  will  be 
applied  only  to  the  extent  that  it  does 
not  cause  an  employee’s  basic  pay  to 
exceed  the  ceiling  of  the  applicable 
band. 

10.  Basic  Pay 

Employees  covered  by  the  project  will 
not  have  separate  basic  pay  rates  and 
locality  pay  rates,  as  do  General 
Schedule  employees.  Project  basic  pay 
rates  will  be  basic  pay  for  all  purposes, 
except  as  specifically  provided  in  the 
demonstration  project  plan. 

11.  Pay  Setting  Upon  Promotion 

The  new  basic  pay  rate  upon 

promotion  may  be  set  at  any  level  in  the 
new  band  (If  the  move  is  to  a  different 
career  path,  any  band  in  the  new  path 
would  be  considered  a  “new  band.’’), 
except  that  the  minimum  pay  increase 
upon  promotion  is  6  percent.  The 
maximum  percentages  allowed  upon 
promotion  are  described  in  the  Project 
Operating  Procedures. 

12.  Pay  Setting  for  New  Hires 

The  setting  of  initial  salaries  within 
bands  for  new  appointees  will  be 
flexible,  particul^ly  for  hard-to-fill 
positions  in  the  Scientific  and 
Engineering  Career  Path.  Supervisory 
guidance  on  setting  pay  for  new  hires  is 
included  in  the  Project  Operating 
Procedures. 

13.  Conversion  of  Employees  From  the 
General  Schedule  to  the  Demonstration 
System 

For  employees  being  converted  from 
the  GS  pay  system  to  the  demonstration 
project,  GS  grades  will  translate  directly 
to  the  project’s  career  path  and  band 
structure.  Employees  will  be  converted 
at  their  current  highest  rate  under  the 


GS  pay  system  (i.e.,  highest  of  locality 
rate  or  special  rate  or  similar  rate)  at  the 
time  of  conversion,  except  for 
supervisors  in  the  Scientific  and 
Engineering  Career  Path  who  qualify  for 
a  supervisory/managerial  pay 
differential  upon  conversion.  No  one’s 
salary  will  be  reduced  as  a  result  of  the 
conversion.  When  conversion  of  an 
employee  into  the  project  is 
accompanied  by  a  geographic  move,  the 
employee’s  GS  pay  entitlements 
(induding  any  lo<^ty  rate  or  special 
rate)  in  the  new  area  will  be  determined 
before  converting  the  employee’s  pay  to 
the  demonstration  project  pay  system. 

At  the  time  of  conversion,  eadi 
converted  employee  will  be  given  a 
liunp-svim  cash  payment  for  the  time 
credited  to  the  employee  toward  what 
would  have  been  ^e  employee’s  next 
within-grade  increase.  The  payment  for 
a  Geneid  Schedule  employee  will  be 
computed  by  (1)  calculating  the  ratio  of 
(a)  the  number  of  days  the  employee 
will  have  spent  in  the  employee’s 
current  rate  through  the  day  prior  to  the 
day  of  conversion,  to  (b)  the  total 
niunber  of  days  in  the  employee’s 
current  waiting  period  for  a  regular 
within-grade  increase  (364,  728,  or  1092 
days),  and  (2)  multiplying  that  ratio  by 
the  dollar  value  of  the  employee’s  next 
within-grade  increase,  as  in  effect  at  the 
time  of  conversion. 

14.  Movement  of  GS  Employees  From 
Other  Organizations  to  the 
Demonstration  System 

GS  employees  can  move  into  the 
project  fiiom  other  organizations  through 
transfer,  reassignment,  promotion,  or 
new  appointment.  When  the  movement 
is  by  lateral  transfer  or  lateral 
reassignment,  the  employee’s  GS  grade 


will  translate  directly  to  the  project’s 
career  path/band  structure  and  the 
employee’s  rate  of  basic  pay  under  the 
demonstration  project  will  equal  his  or 
her  current  highest  rate  under  the  GS 
pay  system  (i.e.,  highest  of  locality  rate 
or  special  rate  or  similar  rate),  except  for 
the  addition  of  a  supervisory  differential 
if  the  position  is  a  supervisory  position 
in  the  Scientific  and  Engineering  Career 
Path.  When  a  lateral  transfer  or  lateral 
reassignment  is  accompanied  by  a 
geographic  move,  the  employee’s  GS 
pay  entitlements  (including  any  locality 
rate  or  special  rate)  in  the  new  area  will 
be  determined  before  converting  the 
employee’s  pay  to  the  demonstration 
project  pay  system.  When  the  movement 
is  by  new  appointment,  promotion, 
reassignment  with  pay  adjustment 
(through  merit  assignment  plan 
competition),  or  transfer  to  “higher 
grade’’  (i.e.,  to  a  band  higher  thm  the 
band  that  corresponds  to  the  employee’s 
current  GS  grade,  the  new  pay  rate  is  set 
according  to  project  pay  setting 
flexibilities  for  new  hii^  and 
promotions. 

15.  Pay  Setting  Upon  Movement  of  an 
Employee  to  a  Different  Pay  Area 

Employees  who  move  (volimtarily  or 
involvmtarily)  finm  one  geographic  area 
to  another  within  their  operating  unit 
will  hsve  their  pay  adjusted  to  accoimt 
for  any  change  in  the  band  maximvun 
rates  ^tween  the  two  areas.  'This 
adjustment  ensures  that  the  employee’s 
relative  position  in  the  band  (measured 
as  a  percentage  of  the  band  maximum 
rate)  will  be  maintained  upon 
movement.  The  pay  rate  in  the  new  area 
will  be  derived  using  the  following 
formula: 


,  1-t-newlyamdicable  locality  pay  percentage 

new  pay  rate  -  general  increase  factOTX - - - -  ■  - — — xfonner  pay  rate 

1 + formerly  tqiplicable  locality  pay  percentage 


The  new  pay  rate  is  calculated  before 
any  other  simultaneous  pay  action  (e.g., 
general  pay  adjustment  or  promotion 
effective  on  the  same  date).  Any 
reduction  in  pay  solely  attributable  to  a 
movement  from  one  pay  area  to  a  lower- 
paying  area  shall  not  be  considered  a 
le^ctirm  in  basic  pay  under  the 


adverse  action  provisions  of  5  U.S.C. 
7512(4)  or  rmder  the  pay  retention 
provisirms  of  5  U.S.C.  5363.  (The 
employee  retains  the  right  to  grieve  or 
file  a  complaint  regarding  a  geographic 
reassignment  if  there  is  an  allegation  of 
a  violation  of  nondiscrimination  statutes 
or  a  prohibited  persoimel  practice.) 


16.  Severance  Pay  -- 

(OPM)  severance  pay  regulations  (5 
Cro  550.703)  will  be  applied  to  the 
project  by  substituting  “one  band’’  for 
“two  grades’’  and  “two  grades  or  pay 
levels.’’ 
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17.  Grade  and  Pay  Retention 

Grade  and  pay  retention  will  follow 
current  law  and  regulations,  except  as 
allowed  by  specific  waiver  (e.g.,  “career 
path  and  band”  for  “grade”).  Specific 
waivers  are  listed  in  the  section  entitled 
Authorities  and  Waiver  of  Laws  and 
Reffilations  Required. 

E.  Performance  Evaluation  and  Rewards 

1.  Introduction 

The  most  important  feature  of  the 
performance  evaluation  system  is  that  it 
is  based  on  the  application  of  a 
weighted  100-point  scoring  system  in 
support  of  pay  for  performance.  As  in 
the  current  system,  each  employee  has 
an  individiial  performance  plan 
composed  of  several  performance 
elements.  Through  application  of 
benchmark  performance  standards  and  a 
100-point  scoring  system,  supervisors 
rank  employees  by  performance  within 
peer  groups  and  grant  performance  pay 
increases  according  to  the  ranking. 
Highly  ranked  employees  within  a  peer 
group  receive  relatively  high  pay 
increases  and  lower  raiiked  employees 
receive  relatively  lower  pay  increases. 

The  performance  appraisal  process  is 
intended  to  (1)  promote  good 
performance;  (2)  encourage  a  continuing 
dialogue  between  supervisors  and 
employees  on  organizational  ob)ectives, 
supervisory  expectations,  employee 
p^ormance,  employee  needs  for 
assistance  and  guidmce,  and  employee 
development;  and  (3)  provide  a  basis  for 
performance-related  decisions  in 
employee  developmmit,  pay,  rewards, 
assignment,  promotion,  and  retention. 
The  system  will  more  effectively 
communicate  to  employees  how  they 
are  performing  in  relation  to  their  peers, 
the  consequences  of  poor  performance, 
and  the  rewards  for  good  performance. 

Performance-based  pay  increases  give 
an  operating  unit  the  ability  to  raise  the 
pay  of  good  performers  more  rapidly, 
thus  improving  retention  of  good 
performers.  The  promise  of  Ugher  pay 
increases  for  good  performance  will 
encourage  achievement  and  promote  the 
objective  of  improved  individual  and 
organizational  performance. 

2.  Coverage 

All  employees  covered  by  the  project 
will  be  covered  by  the  project 
performance  evaluation  and  rewards 
system,  except  that  the  Departmental 
Persormel  Management  Board  may 
remove  firom  the  system  any  position 
not  filled  by  career  or  career  conditional 
appointment.  ST-3104  employees  will 
have  their  performance  evaluated  under 
the  structure  of  the  performance 
evaluation  system  and  may  receive 


bonuses,  but  do  not  receive  performance 
pay  increases.  Members  of  the  Senior 
Executive  Service  will  remain  imder  the 
non-demonstration  DoC  SES 
performance  appraisal,  pay,  and  bonus 
systenL 

Upon  conversion  to  the 
demonstration  project,  any 
administrative  action  alrei^y  initiated 
under  a  previous  appraisal  program  will 
continue  to  be  processed  in  accordance 
with  the  requirements  and  procedures 
of  the  program  in  effect  when  the  action 
was  initiated. 

3.  Performance  Cycle 

The  performance  year  begins  October 
1  and  ends  Septeml^r  30.  Tlie  stages  of 
the  performance  cycle  are  performance 
planning,  performance  review, 
performance  appraisal,  and 
performance-related  decisions. 

4.  Performance  Plans 

Performance  plans  will  be  developed 
each  year  by  supervisors  with  input 
fiom  employees.  Critical  performance 
elements  will  be  established  for  each 
position.  (All  elements  are  critical.)  The 
supervisor  weights  each  element  so  that 
the  total  weight  of  all  elements  is  100 
points.  Benchmaric  performance 
standards  define  the  range  of 
pmformance.  A  supervisor  may  add 
supplemental  standards  to  a 
p^ormance  plan  to  further  elaborate  on 
the  benchmark  performance  standards. 

5.  Mid-Year  Review 

A  required  mid-year  review  addresses 
mid-year  accomplishments, 
performance  successes  and  deficiencies, 
and  any  nqed  for  performance  plan 
modifications.  Additional  reviews  may 
be  held  as  needed. 

6.  Performance  Appraisal 

Performance  appraisals  bring 
supervisors  and  employees  together  to 
discuss  performance  and 
accomplishments  during  the 
performance  year.  The  appraisals  lead  to 
decisions  by  supervisors  and  Pay  Pool 
Managers  on  performance  scores, 
performance  ratings,  performance  pay 
increases,  and  bomises.  Performance 
appraisal  is  scheduled  for  the  final 
weeks  of  the  performance  year. 

However,  at  any  time  of  the  year,  a 
supervisor  may  determine  that  an 
employee’s  performance  is  not 
satisfactory  on  one  or  more  critical 
elements  and  place  the  employee  on  a 
Performance  Improvement  Plan. 

7.  Performance  Ratings 

The  demonstration  project 
performance  ratings  are  Eligible  (for 
performance  pay  increase,  bonus,  and 


annual  adjustment  to  basic  pay)  and 
Unsatisfactory.  The  rating  Eligible 
covers  ^e  same  performance  range  as 
the  former  ratings  of  Marginal,  Fully 
Successful,  Commendable,  and 
Outstanding.  Unsatisfactory  covets  the 
same  performance  range  as  the  former 
ratings  of  Unsatisfactory  and 
Unacceptable.  An  employee  whose 
performance  is  unsatisfactory  is  placed 
on  a  performance  improvement  plan 
and  given  an  opportimity  to  improve 
before  a  final  rating  is  assigned. 

8.  Performance  Scores 

Each  element  is  evaluated 
individually  against  the  benchmark 
performance  standards  and  any 
supplemental  standards.  If  a  single 
element  in  an  employee’s  plan  is  rated 
Unsatisfactory,  the  overall  rating  is 
Unsati^actory  and  there  is  no 
performance  score.  If  all  elements  meet 
at  least  the  minimally  acceptable 
benchmark,  the  oversdl  rating  is  Eligible. 
Rating  Officials  score  the  pe^rmance 
of  employees  rated  Eligible  on  a  100- 
point  scale,  ^tdiich  corresponds  to  the 
100-point  element  weight  scale.  An 
individual  element  score  may  be  as  high 
as  the  weight  of  that  element.  The  total 
performance  score  is  the  sum  of  the 
element  scores.  A  perfoct  score  on  each 
element  would  produce  a  total  score  of 
100  points. 

9.  POTformance  Ranking 

Employees  are  ranked,  by 

performance  score,  within  a  peer  group. 
A  peer  group  may  involve  no  more  thm 
one  career  path,  but  may  be  otherwise 
organized  %  any  combination  of 
organization,  occupation,  band,  or 
appointment  type.  Rating  Officials  rank 
their  ovm  employees,  then  Pay  Pool 
Managers  interleave  the  rankings  of 
subordinate  Rating  Officials  to  produce 
peer  group  rankings  at  the  pay  pool 
level.  A  Pay  Pool  Manager  is  a  line 
manager  who  manages  his  or  her 
organization’s  pay  increase  and  bonus 
funds  and  has  fined  decision  authority 
over  the  performance  scores, 
performance  pay  increases,  and  bonuses 
of  submdinate  employees. 

10.  Performance  Pay  Decisions 

The  Performance  Pay  Table  divides 
each  band  into  three  segments  or 
intervals.  Each  interval  is  linked  to  a 
range  of  potential  percentage  pay 
iacreases  beginning  at  zero  and 
progressing  to  a  maximum  percentage 
pay  increase.  The  maximum 
performance  pay  increase  an  employee 
may  receive,  therefore,  depends  on  the 
interval  into  which  the  employee’s 
salary  falls.  The  Pay  Pool  Manager 
makes  a  performance  pay  decision  for 
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each  employee  in  a  peer  group,  based  on 
the  Pay  Pool  Manager’s  ranking  and  the 
pay  increase  ranges  in  the  Performance 
Pay  Table.  With^  a  peer  group,  an 
employee  may  not  receive  a  higher 
proportion-of-range  than  a  higher- 
ran^g  employee  or  a  lower  proportion- 
of-range  than  a  lower-ranking  employee. 
Proportion-of-range  is  the  percentage  of 
the  maximum  pay  increase  allowed  for 
a  particular  interval  of  a  pay  band,  i.e., 
a  percent  of  a  percent.  For  example,  if 
the  pay  increase  range  for  the  pay 
interval  is  0-12  percent,  and  the 
employee  receives  a  9  percent  increase, 
that  employee  receives  a  proportion-of- 
range  that  equals  75  percent  of  the 
maximum  12  percent. 

11.  Performance  Bonuses 

Bonuses  are  the  only  cash  awards 
directly  linked  to  the  project 
performance  appraisal  system,  and  are 
awarded  at  the  end  of  the  performance 
year  in  conjimction  with  decisions  on 
performance  pay  increases.  A  Pay  Pool 
Manager  may  award  a  bonvis  to  any 
employee  with  an  Eligible  rating.  The 
OPMBs  will  determine  the  bonus 
authority  to  be  delegated  to  their  pay 
pool  managers. 

Bonrises  address  two  objectives.  First, 
the  ability  to  reward  the 
accomplishments  of  good  performers 
will  make  them  more  likely  to  remain, 
thus  imj^ving  the  retention  of  high 
achievers.  Second,  the  promise  of 
bonuses  for  achievement  will  encourage 
unproved  individual  performance. 

12.  Action  Based  on  Unsatisfactory 
Performance 

If,  after  an  (^pertiuuty  to  imj^ve,  an 
employee’s  performance  is  still  not 
sati^Bctory,  the  opmatiBg  unit  will  give 
a  rating  of  Unaatisfoctory  «ad  must  take 
action  to  reassign  or  remove  tke 
mnployee,  tx  place  the  employee  in  a 
lower  bttid,  in  accordance  witii 
pmicHmance  acticm  proviuons  in  law 
and  regulation. 

IV.  Conversion  or  Movement  Fnnn  a 
Project  Positkm  to  a  Genend  Schedule 
PositkHi 

If  a  DoC  Demonsbration  Project 
employee  moves  to  a  General  Schedule 
position,  the  following  procedures  will 
be  used  to  ctmvnt  the  employee’s 
project  pay  band  to  an  equivdent  G^ 
grade  and  the  employee’s  {uoject  rate  of 
pay  to  equivalent  GS  rates  of  pay.  The 
converted  GS  grade  and  rates  of  pay 
must  be  determined  beftue  movement 
out  of  the  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  lateral  reassignments  and 
lateral  transfers,  the  ccmverted  GS  grade 


and  rates  of  pay  will  become  the 
employee’s  actual  GS  grade  and  rates  of 
pay,  unless  immediately  affected  by  a 
simultaneous  geographic  movement  or 
another  pay  action.  For  non-lateral 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rates  of  pay 
will  be  deemed  to  be  the  employee’s 
grade  and  rates  of  pay  at  the  time  of 
movement  out  of  the  project  and  will  be 
used  in  applying  applicable  pay  setting 
rules  (e.g.,  promotion  rules.) 

A.  Grade-Setting  Provisions 

An  employee  in  a  band  corresponding 
to  a  single  GS  grade  is  converted  to  that 
grade.  An  employee  in  a  band 
corresponding  to  two  or  more  grades  is ' 
converted  to  one  of  those  grades 
according  to  the  following  rules: 

1.  The  employee’s  project  basic  rate  of 
pay  is  compared  with  step  4  rates  in  the 
hipest  applicable  GS  rate  range 
(including  a  rate  range  in  the  GS  base 
schedule,  a  rate  range  in  the  applicable 
locality  rate  schedule,  or  a  rate  range  in 
a  special  rate  schedule  for  the 
employee’s  occupation).  If  the  series  is 
a  two-grade  interval  series,  only  odd- 
numbered  grades  are  considered  below 
GS-11. 

'  2.  If  the  employee’s  pay  rate  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade. 

3.  If  the  employee’s  pay  rate  is  lower 
than  the  applicable  step  4  rate  of  the 
highest  grade,  the  pay  rate  is  compared 
with  the  step  4  rate  of  the  second 
highest  grade  in  the  employee’s  band.  If 
the  employee’s  pay  rate  equals  or 
exceeds  step  4  ^e  second  highest 
mde,  the  ^ployee  is  cmivert^  to  that 
grade. 

4.  Hus  process  is  repeated  for  each 
successively  lewM  grade  in  the  band 
until  a  grade  is  found  in  whidi  tiw 
onployee’s  rate  of  basic  pay  equals  or 
exceeds  the  aj^dicable  step  4  rate  of  the 
grade.  The  employee  is  then  ccmverted 
at  that  grade.  If  the  employee’s  rate  of 
pay  is  below  the  step  4  rate  ol  the  lowest 
^de  in  the  band,  the  employee  is 
ccmvMted  to  the  lowest  grade. 

5.  Excepticms:  (1)  If  the  employee’s 
pay  rate  exceeds  the  maxiinum  rate  of 
the  grade  assigned  under  the  above- 
described  “step  4’’  rule  but  fits  in  the 
rate  range  ftw  the  next  highm'  applicable 
grade  in  the  band  (i.e.,  between  step  1 
and  step  4),  then  the  employee  shall  be 
converted  to  that  next  higher  applicable 
grade;  (2)  An  employee  will  not  be 
converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
in  the  project  unless  since  that  time  the 
employee  has  undergone  a  reducrtion  in 


band;  (3)  In  Band  I  of  the  ZP  and  21A 
Career  Paths,  students  without  a 
bacdielor’s  degree  or  comparable 
experience  are  converted  no  higher  than 
GS-4. 

B.  Pay-Setting  Provisions 

An  employee’s  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  project  rate  to  GS  pay  rates  in 
accordance  with  the  following  rules: 

1.  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee’s  movement  out  of  the 
demonstration  project. 

2.  An  employee’s  project  rate  is 
converted  to  a  rate  on  the  highest 
applicable  rate  range  for  the  converted 
GS  grade  (including  a  rate  range  in  the 
GS  base  schedule,  a  rate  range  in  the 
applic:able  loc:ality  rate  scdiedule,  or  a 
rate  lange  in  a  special  rate  schedule  for 
the  emplovee’s  ocxmpation). 

3.  If  the  nighest  applicable  rate  range 
is  a  locality  pay  rate  range,  the  project 
rate  is  convert^  to  a  GS  locality  rate  of 
pay.  If  this  rate  falls  between  two  steps 
in  the  locality-adjusted  schedule,  the 
rate  must  be  set  at  the  higher  step.  The 
converted  GS  rate  of  basic  pay  is  the  GS 
base  rate  corresponding  to  the  converted 
GS  locality  rate  (i.e.,  same  step 
position).  (If  this  employee  is  also 
covered  by  a  special  rate  scdiedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee’s  hi^er  locality 
rate  is  nut  basic  pay.) 

4.  If  the  highest  applicable  rate  range 
is  a  special  rate  range,  the  project  rate 
is  converted  to  a  special  rate.  If  this  rate 
f^s  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  ccmverted  GS  rate  of 
ba^c  pay  will  be  the  GS  rate 
ccHTe^xmding  to  the  convmted  specnal 
rate  (i.e.,  same  step  position). 

5.  ExceptioQ^If  an  employee’s  project 
rate  exce^ls  the  maximum  rate  of  the 
highest  applicable  rate  range  upcm 
convwsion  to  the  General  Sch^ule,  the 
affected  employee’s  project  rate  will  be 
(xmvmted  to  a  retained  rate  under  5 
U.S.C.  5363.  If  an  employee  is  entitled 
to  a  special  rate  vmder  the  General 
Scdiedule,  the  {m)ject  rate  is  ccmverted 
directly  to  a  retained  rate.  If  an 
employee  is  only  entitled  to  Icxxdity  pay 
under  the  Gene^  Schedule,  the 
retained  rate  is  derived  by  dividing  the 
project  rate  by  the  applicable  Icx^ality 
pay  foctor  (i.e.,  1  plus  the  Icx^aUty 
payment  percentage).  Thus,  the  locality- 
adjusted  retained  rate  will  equal  the 
project  rate  the  employee  had  been 
receiving  before  conversion.  Since  the 
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employee’s  total  rate  of  pay  is  not 
leduc^  upon  conversion,  this  change  to 
converted  rates  under  the  General 
Schedule  will  not  be  considered  a 
reduction  in  basic  pay  under  5  U.S.C. 
5363  or  7512. 

6.  After  conversion  or  movement  out 
of  the  demonstration  project,  an 
employee’s  converted  GS  rates  will  be 
us^  in  applying  GS  pay  administration 
rules,  as  necessary,  in  lieu  of  using  his 
or  her  demonstration  project  rate.  Thus, 
for  example,  the  converted  GS  rate  of 
basic  pay  (or  converted  special  rate,  if 
applicable)  will  be  iised  in  applying  GS 
ndes  for  promotions,  maximum  payable 
rate  determinations,  and  pay  retention, 
as  appropriate.  For  conversions  upon 
termination  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  rates 
will  bwome  the  employee’s  GS  rates 
immediately  after  movement  out  of  the 
demonstration  project  (before 
processing  any  accompanying 
geographic  move). 

V.  Budget  Discipline 

Each  project  operating  unit  will 
maintain  compensation  during  the 
project  at  the  level  it  would  have 
reaped  under  the  current  system. 
Current  costs  will  be  reallocated  to 
cover  project  costs.  To  ensure 
appropriate  carryover  of  costs  from  pre¬ 
project  to  project  years,  a  base 
assessment  will  be  made  using  three 
base  years:  Fiscal  Years  1994, 1995,  and 
1996.  Budget  discipline  will  be  required 
and  achieved  by  imposing  specific 
funding  principles  (describe  in  detail 
in  the  section  on  Funding  Pools  for 
Performance  Pay  Increases  and 
Bonuses).  Finally,  both  longitudinal  and 
site  comparisons  will  be  usi^  to  ensure 
that  spending  remains  within  acceptable 
limits. 

A.  Reprogramming  Costs 

The  following  actions  and  their  costs 
will  be  eliminated  by  the  new  system: 

1.  Promotions  finm  one  grade  to  a 
higher  grade  where  both  grades  are  now 
in  the  same  broad  band.  For  example, 
because  Band  m  of  both  the  ZP  and  ZA 
career  paths  will  cover  the  same  pay 
range  as  current  grades  GS-11  and  GS- 
12,  there  will  be  no  more  promotions 
fiom  GS-11  to  GS-12. 

2.  Regularly  scheduled  Within-Grade 
Step  Increases  and  Quality  Step 
Increases.  There  are  no  steps  in  the 
broad  band  system.  These  actions  will 
be  eliminated. 

3.  Cash  awards  related  to  the 
performance  appraisal  cycle  (These 
funds  will  be  applied  to  bonus  pools 
only — not  to  pay  pools). 


The  cost  savings  from  eliminating 
these  actions  will  be  used  to  finance  the 
following  new  actions: 

— ^Performance-based  pay  increases 
within  bands,  including  the  ability  to 
increase  the  pay  of  supervisors, 
through  performance-based  pay 
increases,  to  a  higher  level  than  under 
the  current  system.  There  is  no 
guaranteed  performance  pay  increase 
in  the  proposed  system,  however,  for 
Eligible  performance;  and 
— Penormance  bonuses. 

B.  Base  Cost  Assessment 

In  order  to  determine  whether  project 
costs  are  being  maintained  at  acceptable 
levels,  a  base  assessment  of  pre-project 
costs  will  be  needed.  Costs  will  be 
computed  as  annual  averages  over  three 
pre-project  years:  Fiscal  Years  1994, 

1995,  and  1996.  The  costs  of  all 
personnel  actions  of  types  that  are  being 
replaced  by  project  systems  will  be 
totaled  and  averaged. 

C.  Funding  Pools  for  Performance  Pay 
Increases  and  Bonuses 

The  results  of  the  base  cost 
assessment  will  provide  a  basis  for:  (1) 
setting  maximmn  spending  limits;  and 
(2)  constructing  performance  pay 
increase  and  bonus  funding  pools  by 
organization,  career  path,  bmd,  and 
sal^.  Performance  pay  pools  for 
project  employees  will  be  subject  to  the 
same  budgetary  constraints  and 
reductions  imposed  on  other 
Department  fimding  allocations.  Neither 
allocations  nor  authorizations  convey 
funding.  Therefore,  manners  will  be 
required  to  make  payout  decisions  tied 
to  their  individual  budgets,  within 
allocations.  The  following  principles 
will  be  observed: 

1.  In  terms  of  career  paths  and  bands, 
costs  will  be  kept  for  the  most  part 
where  they  are  found  in  the  ba^ 
assessment.  That  is,  base  costs  for 
promotions,  within-grade  increases,  and 
cash  awards  in  a  particular  band  and 
career  path  will  form  the  basis  for 
project  spending  in  the  same  band  and 
career  path. 

2.  Formvdas  will  be  devised  to 
authorize  pay  increase  and  bonus  pools 
up  to  the  limits  calculated  fiom  bc^ 
year  spending.  For  each  pool,  the 
authorized  spending  ceiling  will  depend 
on  the  numl^r  of  employees  in  the  pool 
by  career  Mth.  band,  and  salary. 

3.  No  allocation  will  be  placra  in 
performance  pay  increase  pools  for 
employees  who  are  not  eligible  for  a 
performance  pay  increase,  such  as  those 
who  have  insufficient  time  in  the 
positirai  to  be  rated  and  those  whose 
salaries  are  at  the  ceilings  of  their  bands. 
No  money  will  be  placed  in  bonus  pools 


for  employees  not  eligible  for  a  bonus, 
such  as  those  not  eligible  for  a 
performance  rating  or  who  are  not  on 
the  payroll  the  last  day  of  the 
performance  cycle. 

4.  The  potential  size  of  performance 
pay  increases  will  be  relatively  high  for 
employees  whose  salaries  are  near  the 
minimum  rate  of  the  band  and  relatively 
low  for  those  whose  salaries  are  near  the 
maximum  rate  of  the  band.  This 
arrangement  imposes  a  reduced  rate  of 
salary  increases  as  an  individual 
advances  in  the  band,  similar  to  the 
reduced  rate  of  within-grade  increases 
in  a  General  Schedrde  grade  imposed  by 
the  one-year,  two-year,  and  thr^year 
waiting  periods. 

5.  There  will  be  no  guaranteed 
performance  pay  increase  in  the 
proposed  system.  An  employee  with  an 
Eligible  performance  rating  may,  if 
ranked  at  or  near  the  bottom  of  a  peer 
group,  get  no  performance  pay  increase. 

6.  Although  Pay  Pool  Managers  will 
not  be  allow^,  under  normal 
circumstances,  to  exceed  their  allocated 

y  increase  and  bonus  pools,  they  will 
allowed  to  spend  less  than  the  full 
amounts  of  their  pools. 

7.  Funds  previously  used  to  pay  cash 
awards  will  be  appli^  to  bonus  poob 
only — not  to  performance  pay  pools. 

D.  Budget  Monitoring 

These  procedures  permit  changes  in 
operating  unit  expenditures  whi^ 
result  from  legislatively  mandated 
program  changes  and  changes  in  Federal 
pay  and  benefits.  The  operating  units 
may  oftset  selected  salary  increases  with 
savings  by  reducing  turnover, 
ftliminating  urmecessary  overhead,  and 
cutting  other  persormel  costs. 

The  operating  units  will  measure  their 
adherence  to  cost  control  by  preparing 
budget  estimates  based  on  prescribed 
Federal  budget  processes  and 
monitoring  actual  spending  under  the 
project  against  this  budget  estimate. 

Two  cost  comparisons  will  be  used: 

1.  Longitudinal  Comparisons 

a.  Project  costs  will  be  calculated  on 
an  established  schedule. 

b.  Costs  will  be  compared  against  the 
spending  limits  calculated  fiom  the  base 
years  to  ensure  that  budget  limitations 
are  not  being  exceeded. 

c.  Each  year,  the  funding  of  the 
performance  pay  increase  and  bonus 
pools  will  be  us^  as  an  opportunity  to 
“balance  the  books.’’  That  is,  the 
funding  of  the  pools  Mali  be  limited  to 
the  amount  that  is  judged  to  maintain 
budget  discipline. 
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2.  Site  Comparisons 

a.  A  number  of  non-project  units  will 
be  selected  firom  within  the  Department 
to  serve  as  comparison  sites.  The 
comparison  sites  will  be  selected  to 
reflect,  as  nearly  as  possible,  the 
missions  and  workforces  of  the  project 
units. 

b.  Periodically,  the  rate  of  increase  in 
salaries  in  the  project  units  will  be 
compared  to  the  rate  of  increase  in 
salaries  in  the  comparison  units. 

c.  When  it  is  found  that  salaries  in 
project  units  are  outpacing  salaries  in 
comparison  units,  and  the  differences 
cannot  be  explained  by  non-project 


variables,  appropriate  adjustments  will 
be  made  in  project  funding. 

VI.  Pn^ect  Evaluation 
The  Department  will  arrange  for 
periodic  evaluations  of  the  project 
under  an  OPM-approved  evaluation 
plan.  The  evaluation  will  be  designed  to 
determine  whether  the  interventions  are 
achieving  the  goals  and  objectives  of  the 
project  within  acceptable  cost  limits. 

(See  Costs.) 

The  following  table  lays  out  the. 
project  evaluation  model,  beginning 
with  and  flowing  firom  the  objectives 
that  the  project  is  designed  to  achieve. 
The  Objective  colunm  and  the 
Intervention  column  together  serve  as 

Table  5.— Project  Evaluation  Model 


the  project  hypotheses;  i.e.,  the 
hypotheses  to  be  tested  are  that  the 
objectives  will  be  achieved  by  the 
interventions  linked  to  them.  Most 
objectives  are  linked  to  more  than  one 
intervention.  Each  intervention  is 
associated  with  at  least  one  expected 
result  The  Measures  colunm  lists  the 
means  by  which  the  actual  results  will 
be  measured,  and  the  Data  Sources 
colunm  shows  where  the  data  required 
for  the  measurements  can  be  found. 

A  hypothesis  will  be  supported — that 
is,  the  intervention  will  be  deemed  to 
have  achieved  the  objective— when 
actual  results  are  found  to  match 
expected  results. 


CXijeclives 


Interventions 


Expected 

results 


Measures 


Data 

sources 


Increased  quaHty  of  new 
hires;  improved  fit  be¬ 
tween  position  require¬ 
ments  and  inrividual 
quaifications;  greater 
Nkelihood  of  getting  a 
highly  qualified  candktate. 


Agency-Baaed  Staffing 


Hiring  (rffidals  will  be  able 
to  focus  on  more  rel¬ 
evant  recruiting  sources 
and  avoid  losing  car>- 
dkiales  who  grow  impa¬ 
tient  with  long  hiring 
processes. 


Direct  Examination _ 


For  skill  areas  in  which 
wen  qualified  individuals 
are  hard  to  find,  man¬ 
ages  wHI  be  able  to  hire 
good  candidates  as  they 
find  them,  thus  avoiding 
the  loss  of  wen  qualified 
iTKlividuais  through 
delays. 


Broad-band  Classification 
System,  in  conjunction 
with  Fieodble  Entry  Sala¬ 
ries. 


More  FlexMe  Paid  Adver¬ 
tising. 


3-Year  Probationary  Pe¬ 
riod  for  Scientists  md 
Engineers. 


Locai  Authority  for  Recruit¬ 
ment  Payments. 


Broad  bands  and  flexible 
entry  salaries  within 
bands  provide  a  more 
competitive  range  of 
errtry  salaries  for  man¬ 
agers  to  use  in  negotiat- 
ifig  with  carvjidates,  thus 
increasing  the  ability  to 
hire  highly  qualified  cart- 
didates. 

Managers  will  be  able  to 
make  greater  use  of 
paid  advertising,  thus 
expanding  the  scope  of 
recruiting  efforts  or  fo¬ 
cusing  the  recruitment 
effort  on  specialized 
sources. 

Greater  likelihood  that  sci¬ 
entists  and  engineers 
who  are  retained  after 
probation  will  be  capa¬ 
ble  of  the  full  range  of 
R&D  functions. 

The  ability  of  martagers  to 
grant  recruitmertt  pay¬ 
ments  durir^  negotia¬ 
tions  with  highly  quali¬ 
fied  candidates  will  ir>- 
crease  competitiveness. 


•  Hiring  offidais’  judg¬ 
ments  of  the  improve¬ 
ment  in  the  quality 
new  hires. 

•  Hirirtg  officials’  judg¬ 
ments  of  improvements 
in  the  fit  of  qualifications 
of  new  hires. 

•  Rate  of  acceptance  of 
offers. 

•  Hiring  officials'  judg¬ 
ments  of  the  improve¬ 
ment  in  the  quality  of 
new  hires. 

•  Hiring  officials’  judg¬ 
ments  of  improvements 
in  the  fit  of  qualifications 
of  new  hires. 

•  Rate  of  acceptance  of 
offers. 

•  Hiring  offidais’  judg¬ 
ments  of  the  itnprove- 
ment  in  the  quality  of 
new  hires. 

•  Hiring  officials’  judg¬ 
ments  of  improvements 
in  the  fit  of  qualifications 
of  rrew  hires. 

•  Rate  of  acceptance  of 
offers. 

Number  of  selections  re¬ 
sulting  from  paid  adver¬ 
tising. 


•  Interviews  with  hiririg  of¬ 
ficials. 

•  Focus  groups. 

•  HRM  office  records  on^ 
offers  and  acceptances. 

•  Periocfic  employee/ su¬ 
pervisor  surveys. 

•  Exit  interviews. 


Interviews  with  hirirtg  offi¬ 
cials. 

•  Focus  groups. 

•  HRM  office-records  on 
offers  and  acceptances. 

•  Periodic  empk})^  su¬ 
pervisor  surveys. 


•  Interviews  with  hiring  of¬ 
ficials. 

•  Focus  groups. 

•  HRM  oMice  records  on 
offers  and  acceptances. 

•  Periodic  employee/ su¬ 
pervisor  surveys. 


HRM  office  records. 


Number  of  scientists  and 
engineers  released  dur¬ 
ing  probation  after  the 
first  year. 


•  Automated  history  file 
data. 

•  HRM  office  records. 


Nimiber  of  selections 
made  for  which  the  re¬ 
cruitment  payment  was 
instrumental  in  attracting 
the  candidate. 


•  HRM  office  records. 

•  Interviews  with  hiring  of¬ 
ficials. 

•  Focus  groups. 
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Table  5.-— Project  Evaluation  Model— CorHinued 


Objectives 


Increaeed  retention  of  good 
performers. 


Interventions 


Broad-Band  Ctassificalion 
System. 


Performance-Based  Pay 
Increases. 


Bonuses 


Local  Authority  for  Reterv- 
tion  Payments. 


Supervisory  Pay  Differerv 
tites. 


More  Flexible  Pay  bv 
crease  Upon  Promotion. 


Improved  indMdual  arxJ  or¬ 
ganizational  performance. 


Two-Level,  lOfM’oinL 
Peer  Group  Perform¬ 
ance  Appraisal  System. 


Pay  kxxeases  Linked  to 
Performance. 


Supervisory  Pay  Differen¬ 
tials. 


Bonuses  Linked  to  Per- 
formenoe. 


atxrve). 


Expected 

results 


Broad-bOTKing  gives  an 
operating  unit  the  ability 
to  raise  the  pay  of  good 
performers  to  higher  artd 
more  contpeVBve  levels, 
thus  improving  retention 
of  good  performers. 
PerformanM-based  pay 
increases  give  an  oper¬ 
ating  unit  ^  abilty  to 
raise  the  pay  of  good 
performers  morerapkMy, 
thus  improving  retention 
of  good  performers. 

The  ability  to  reward  the 
aocom^hments  of 
good  performers  wiN 
make  them  more  Kkeiy 
to  remain. 

The  ability  of  managers  to 
grant  retention  pay¬ 
ments  wM  improve  their 
ability  to  retain  employ¬ 
ees  in  critical  skM  areas 
in  a  job-related  course 
of  study. 

The  ability  to  raise  the  pay 
of  high-performance  su¬ 
pervisors  to  higher  lev¬ 
els  win  make  their  sala¬ 
ries  more  competitive, 
improving  retention. 
Flextote  pay  inaeases 
.  upon  promotion  gives  an 
operaing  unit  the  ability 
to  raise  the  pay  of  high- 
performing  employees 
atxl  employees  in  critical 
skin  areas  to  higher  and 
more  competkive  levels, 
thus  improving  their  re¬ 
tention. 

This  system  wiN  more  ef¬ 
fectively  communicate  to 
employees  how  they  are 
perfonning  in  relation  to 
their  peers,  the  corv 
sequences  of  poor  per- 
foniwice,  and  the  re¬ 
wards  for  good  perform¬ 
ance. 

The  promise  of  higher  pay 
increases  for  high 
achievement  vrl  encour¬ 
age  improved  perform- 
arx:e. 

The  promise  of  higher  pay 
levels  for  effective  su¬ 
pervision  wW  encourage 
improved  supervisory 
performance. 

The  promise  of  bonuses 
for  good  performance 
wM  erxxMjrage  improved 
performance. 

By  improving  the  quality  of 
new  hires,  the  hiring 
interventions  wNI  gradu- 
aHy  produce  a  higher- 
performing  vrorfdoroe. 


Measures 


Turnover  rates  among 
good  performers. 
Turnover  rates  of  tow  per¬ 
formers. 


Turnover  rates  amorrg 
good  performers. 


Turnover  rtees  compared 
to  size  of  bonus. 


A  count  of  the  instances  in 
which  a  retention  pay¬ 
ment  is  inaSumental  in 
retaining  ah  employee 
vkK)  would  othenvise 
have  lefL 

TurTX>ver  rates  among  su¬ 
pervisors  in  relteion  to 
pay  and  performance. 


Turnover  rates  in  relalion 
to  pay  arxl  performance. 


Data 

sources 


Automated  histoiv  Be 


Judgments  of  Pay  Pool 
Managers,  Rating  Offi- 
ctals,  arKi  Employees. 


Judgments  of  managers, 
supervisors,  and  em¬ 
ployees. 


Judgments  of  Isf^wr-tovel 
managers. 


JudgmorMs  of  managsrs, 
sipervieors,  and  em- 


Judgments  of  managers 
and  supervisors. 


•  Automated  history  Be 
data. 

•  Interviews  with  hiring  of¬ 
ficials. 

•  Focus  groups. 


Automated  history  file 


•  HRM  office  records. 

•  Interviews  with  hiring  of¬ 
ficials. 

•  Focus  groups. 


Automated  history  Be 
data. 


Automated  history  file 
data. 


•  Interviews  with  hiring  of¬ 
ficials. 

•  Periodic  employee/ su¬ 
pervisor  surveys. 

•  Focus  groups. 


•  Periodic  employee/  su¬ 
pervisor  surveys. 

•  Focus  groups. 


•  Management  interviews. 


•  Periodto  employee/ su¬ 
pervisor  surveys. 

•  Focus  groups. 

•  Interviews  with  hiring  of- 
fidats. 

•  Focus  groups. 
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Table  6.— Project  Evaluation  Model— Continued 


Objectives 


More  effective  human  re¬ 
sources  managemenL 


More  efficient  human  re¬ 
sources  martagemenL 


Interventions 


Retention  Interventions 
(listed  above). 


Broad-Band  Classification 


Delegated  Classification 
Authority  to  Managers. 


Delegated  Pay  Authority  to 
Managers. 


Automated  Broad-Band 
Classification  System. 


Expected 

results 


By  improving  the  retention 
of  good  performers,  the 
quality  of  the  wortdoroe 
win  be  higher  than  it  oth¬ 
erwise  would  be. 

The  broad-band  classifica¬ 
tion  system  wil  be  sim¬ 
pler  to  use,  more  urtder- 
starxlable  to  managers 
and  employees,  and 
more  accurate. 

Line  ntanagers  understarKf 
the  organizational  mis¬ 
sion  and  the  work  relat¬ 
ed  to  the  mission  and 
are  therefore  better  pre¬ 
pared  to  classify  the 
work. 

Line  managers  are  in  a 
better  position  to  under¬ 
stand  the  labor  market 
forces  related  to  the 
work  they  manage  and 
wiH  therefore  be  more 
effective  pay  managers. 

The  broad-band  das^fica- 
tion  system  will  be  skn- 
pler,  faster,  easier  to 
automate,  require  fewer 
resources  to  operate, 
and  involve  fewer  dassi- 
fication  decisions. 


Measures 


Judgments  of  managers 
arxj  supen/isors. 


Judgments  of  managers, 
supervisors,  arto  env 
pk^ees. 


Judgments  of  managers 
arxj  supervisors. 


Judgments  of  managers 
arxj  supen/isors. 


•  Judgments  of  managers 
and  supen/isors. 

•  Time  required  to 
produce  position  de¬ 
scriptions  arxJ  classify 
positions. 

•  Number  of  classification 
decisions. 


Data 

sources 


•  Interviews  with  hiring  of¬ 
ficials. 

•  Focus  groups. 


•  Interviews  with  marv- 
agers. 

•  Periodic  employee/ su¬ 
pervisor  sur^s. 


•  Interviews  with  hiring  of¬ 
ficials. 

•  Periodc  employee/ su¬ 
pervisor  surveys. 

•  Focus  groups. 


•  Interviews  with  hiring  of¬ 
ficials. 

•  Focus  groups. 


•  Interviews  with  hiring  of¬ 
ficials. 

•  Periodk:  employee/ su¬ 
pervisor  surveys. 

•  Focus  groups. 

•  HRM  office  records. 

•  Automated  history  file. 


Vn.  Project  Management 

The  Office  of  Personnel  Management 
will  oversee  the  project  under  its 
demonstration  proj^  authority  in  5 
U.S.C  4703.  The  E)oC  Departmental 


Personnel  Management  Board  will 
manage  the  project  at  the  Department 
level. 

Each  major  operating  unit  will  have 
its  own  Operational  Personnel 


Management  Board  to  oversee  local 
operations.  The  following  table  lists  the 
separate  responsibilities  of  these  three 
bodies. 
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Table  6.— Project  Authorities 


Arena 


General 


Position  Classiication 


Staffing 


Reduction  in  Force 


Project  authorities 


0PM 


final  approval  authority  for 
the  Prefect  Plan.  Impiement- 
ing  Regulations,  arxt  any  fu¬ 
ture  changes  to  the  plan  or 
implement  regulations. 


•  approval  of  the  project  Clas¬ 
sification  Interventions. 


approval  of  the  project  Staff- 
ing  Interventions. 


•  approval  of  the  project  reduc¬ 
tion  in  force  Interventions. 


DPMB 


approval  authority  within  the  Depart¬ 
ment  for  the  Project  Plan  arxi  Imple¬ 
menting  Regulations. 
appro\^  authority  within  the  Depart¬ 
ment  for  proposing  changes  in  the 
Project  Plan  or  Implementing  Regula¬ 
tions  to  (0PM). 

monitoring  the  success  of  project  inter¬ 
ventions  so  as  to  propose  appropriate 
mid-course  corrections  to  (OP^. 
setting  project  policies  within  the  pa¬ 
rameters  of  the  Project  Plan  and  Im^ 
meriting  Regulations, 
delegating  authority  to  OPMBs,  includ¬ 
ing  the  wHhdrawal  of  authority  when 
warranted. 

exercising  the  authority  to  make  excep¬ 
tions  to  rxxmal  project  procedures  on  a 
case-by-case  basis  when  It  believes  an 
exception  is  warranted  (the  OPMBs  win 
not  have  this  authority). 

'  assuring  adequate  resources  for  de¬ 
signing,  implementing,  and  operating 
the  project 

>  establishing  a  training  plan  to  train 
managers,  employees,  and  support 
staff  in  project  poKc^  and  procedures. 

>  setting  pro^  classification  policy  with- 
bi  the  Prefect  Plan  arxl  Impiernenting 
Regulations. 

>  approving  automated  classification  sys¬ 
tems  and  classification  standards. 

»  approving  new  occupational  series  and 
titles. 


establishing  operating  unit  project 
guidelines  within  the  Project  Plan,  Im¬ 
plementing  Regulations,  and  DPMB 
policies. 

management  of  authorities  outined 
below  and  any  additional  authorities 
deiegaM  by  the  DPMB. 
delegating  authority  to  managers  within 
the  operating  untt.  inducing  the  wilh- 
•  drawal  of  authority  when  warranted, 
assuring  adequate  resources  for  imple¬ 
menting  and  operating  the  project  within 
the  operating  unit 

overseeing  training  of  operating  unK 
managers,  employees,  and  support 
staff  in  project  pdides  and  procedures. 


•  approving  project  staffing  poldes  .... 

•  establishing  polcy  and  criteria  for  re¬ 
cruiting  and  rdenlion  payments.. 


approving 

policies. 


project  reduction-lr>4orce 


OPMB 


establishing  operating  unit  classification 
guidelines  wititin  the  Project  Plart,  Im- 
ptomonmiQ  Hsguanons,  sno  ui'Mu 
poRdes. 

delegating  classification  authority  to  op¬ 
erating  unit  managers, 
establishing  career  ladders, 
erwurirtg  proper  classification  of  posi¬ 
tions  within  the  operating  unit 
resolving  issues  in  operating  unit  dassf- 
Ifcations. 

approving  or  delegating  the  approval  of 
new  specialty  descriptors, 
establishing  oper^big  uni  staffing 
guidelines  within  the  Projed  Plan,  Im¬ 
plementing  Regiiations,  and  DPMB 
policies. 

approving  or  delegating  the  approval  of 
indvidual  recruiting  and  retention  pay- 


•  establishing  career  ladders. 

•  approving  use  of  recruiting  services. 

•  delegating  and  overseeing  use  of  paid 
advertising. 

•  overseeing  the  application  of  the  Vvee- 
year  probationary  period. 

•  establishing  operding  unit  practices  on 
vacancy  dtotribution,  opening  time¬ 
frames,  and  similar  local  issues. 

•  establishing  operating  unit  reduclion-lrv 
force  guidelines  within  the  Projed  Plan, 
Implementing  Regulations,  arid  DPMB 
potides. 

•  estabtishing  procedures  on  operalirrg 
unit  competitive  levels. 

•  establishing  guidelines  for,  and  over¬ 
seeing,  reductions  in  force  wtittin  the 
operating  unit 
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Table  6.— Project  Authorities— Continued 


Project  authorities 

0PM 

DPMB 

OPMB 

Pay  Administration  ... 

•  approval  of  the  project  Pay 
Administration  Interventions. 

•  approving  project  pay  administration 
and  pay-for-performance  policies. 

•  approving  project  pay  tables  . 

•  approvk^g  p^ormartce  pay  Hicrease 
ranges. 

•  approving  automated  performance  pay 
irxxease  systems. 

•  approving  formulas  used  to  develop 
p^ormance  pay  increase  pods. 

•  establishing  operating  unit  pay  guide¬ 
lines  within  the  Project  Plan,  Imple¬ 
menting  Regulations,  and  DPMB  pdi- 
cies. 

•  establisNng  operating  unit  performance 
pay  irxxease  pods. 

•  establishing  operating  unit  guidelines 
and  delegating  approval  authorities  for 
setting  pay  levete  for  new  Nres  and 
proTTKitions. 

Performance  Evalua- 

•  approval  of  the  project  Per- 

•  approving  project  performance  evalua- 

•  establisNng  operating  unit  performance 

lion. 

formance  Evaluation  Inter¬ 
ventions. 

tion  policies. 

•  approving  project-wide  forms  for  per¬ 
formance  plans  and  appraisals  arxJ  for 
recording  outcomes. 

evaluation  gdddines  witNn  the  Project 
Plan,  Implementing  Regulations,  and 
DPMB  policies. 

•  overseeing  the  operating  imit  annual 
perkxmance  appraisal  process,  from 
development  of  plans  to  irxividual  pay 
increases  and  borujses. 

•  establisNng  operating  urst  guiddines  on 
perfonramce  elements. 

•  delegating  rating,  review,  and  pay  pod 
management  authorities. 

Bonuses  _ 

•  approval  of  the  project  Bonus 
Interventions. 

•  approving  project  bonus  pdides - 

•  delegating  bo^  limits  to  OPMBs . ^ 

•  establisNng  operating  urtit  bonus  guide¬ 
lines  within  the  Project  Plan,  Imple¬ 
menting  Regulations,  arxl  DPMB  pdi- 
des. 

•  delegating  borxis  limits  to  pay  pod 
managers. 

•  establisNng  operating  unit  bonus  pools. 

Costs  and  Budget 
Discipime. 

•  approval  of  the  project  cost 
piw. 

•  approving  project  budget  pdides _ 

•  establisNng  and  oversedng  operating 
unit  budget  procedures. 

•  assuring  operating  unit  budget  dis¬ 
cipline. 

•  designating  pay  pod  managers. 

•  establishing  and  overseeing  the  use  of 
operating  unit  performance  pay  irv 
crease  and  bonus  pods. 

Project  Evaluation  .„. 

•  approval  of  the  project  Eval¬ 
uation  Model. 

•  clearing  anrHjal  evaluation 
reports. 

•  transmitting  artnual  evalua¬ 
tion  reports  to  Congress. 

•  approving  the  approach  for  selecting  an 
evaluator  to  carry  out  the  annual  project 
evaluation. 

•  assuring  adequate  resources  for  project 
evaluation. 

•  approving  projed  pdides  for  internal 
Departmental  assessments. 

•  overseeing  and  assuring  operating  urkt 
partidpetion  in  project  evaluations,  in- 
ckxfing  data  cdlectlon,  focus  group  par¬ 
ticipation  by  operating  unit  employees, 
and  availability  of  managers  for  inter¬ 
views. 

•  approving  objectives  and  procedures  for 
internal  operating  unit  assessments. 

The  DoC  Chief  Financial  Officer/ 
Assistant  Secretary  for  Administration 
will  chair  the  Departmental  Personnel 
Management  Bo^  (DPMB).  The  DPMB 
members  will  be  senior  managers  of  the 
operating  units  in  the  project  and  the 
DoC  Director  of  Human  R^urces 
Management.  Each  OPMB  will  typically 
be  chaired  by  the  senior  manager 
designated  to  serve  on  the  DPMB.  The 
operating  imits  will  appoint  other  key 
managers  to  their  boaids  as  they  think 
appropriate. 

Vm.  Training 

The  project  operating  imits  will 
schedule  training  for  managers, 
supervisors,  employees,  and  support 
staff. 


A.  Manager  and  Supervisor  Training 

The  operating  units  will  give 
managers  and  supervisors  general 
training  in  the  overall  features  of  the 
project  and  specific  hands-on  training  in 
the  new  authorities  they  are  to  exercise. 
Computer  training  facilities  will  be  used 
to  teach  managers'and  supervisors  how 
to  use  the  automated  clasdfication 
system  to  produce  position  descriptions. 
1^e  classification  training  will 
emphasize  principles  of  project 
classifies' ion,  siu^  as  the  classification 
logic  embedded  in  the  automated 
classification  system,  career  path 
coverage  criteria,  occupational  series 
definitions  and  coverage,  proper 
classification  by  bands  in  accordance 
with  project  classification  standards. 


sound  titling  practices,  and  economic 
and  effective  position  management. 

Managers  and  supervisors  will  also  be 
given  specific  training  in  performance 
apprai^  and  pay-for-performance.  A 
key  part  of  this  training  will  be  a 
simulation  of  the  performance 
evaluation  and  rewards  system  prior  to 
the  actual  end-of-year  performance 
evaluation.  Prior  to  the  simulation,  each 
Rating  Official  and  Pay  Pool  Manager 
will  be  trained  in  the  automated 
performance  pay  increase  system. 

During  the  simulation,  rating  officials 
and  pay  pool  managers  will  carry  out 
the  appraisal,  scoring,  rating,  and 
perfdhnance  pay  increase  process  just  as 
they  would  at  the  end  of  a  performance 
year,  but  for  training  purposes  only.  The 
results  will  not  be  official  and  will  not 
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be  communicated  to  employees.  This 
training  exercise  was  usmI  in  the  first 
year  of  the  NIST  project  and  was  found 
to  be  an  effective  approach  to  revealing 
and  correcting  problems  and 
misunderstandings  prior  to  the  real  end- 
of-year  process. 

B.  Employee  Training 

Through  general  presentations, 
handouts,  and  direct  training  ficm 
supervisors,  employees  will  be  given  an 
understanding  of  project  systems  and 
how  those  systems  affect  them. 

In  the  general  presentations 
schedule  for  everyone  covered  by  the 
project,  employees  will  be  led  through 
all  project  systems,  ficm  classification 
to  pay  administration  to  pay  for 
performance.  As  each  system  is 
presented,  it  will  be  contrasted  vrith  the 
General  Schediile  system  so  employees 
can  see  how  the  system  is  changing  and 
how  the  changes  affect  them.  The 
presentations  wall  also  cover  employee 
rights  and  grievance  procedures. 
Employees  will  be  given  ample 
opporhmity  to  ask  questions  at  the 
presentations  and  will  be  given  the 
names  and  niunbers  of  individuals  to 
call  if  they  have  Questions  later. 

In  addition  to  tne  general 
presentations  that  will  be  scheduled  for 
all  employees,  supervisors  will  be 
instructed  to  pass  along  more 
individualized  information  about  the 
system  in  conjunction  with  the 
implementation  of  those  systems.  For 
example,  at  the  time  supervisors  give 
employees  their  new  project  position 
descriptions,  the  supervisors  will 
explain  the  position  descriptions,  the 
process  that  produced  them,  and  the 
process  for  keeping  them  cmrent.  Also, 
at  the  time  of  the  performance  appraisal 
simulation,  supervisors  will  explain  to 
employees  how  they  fit  into  the 
performance  scoring  and  peer-group 
ranking  process  and  how  the  process 
leads  to  decisions  on  performance  pay 
increases. 

C.  Support  Staff  Training 

There  are  three  categories  of  support 
staff:  (1)  personnel  specialists  in  the 
varioxis  HRM  offices  serving  project 
operating  units;  (2)  budget  specialists  in 
operating  unit  budget  offices  assigned  to 
monitor  and  advise  on  budget  di^pline 
issues  and  specifically  to  assist  in 
establishing  performance  pay  increase 
and  bonus  pools;  and  (3)  administrative 
officers  in  the  operating  units,  who  will 
assist  in  processing  personnel  actions, 
distributing  local  performance  pay 
increase  and  bonus  pools,  and 
electronically  transmitting  pay  pool 
manager  decisions  to  the  automated 
payroll  system. 


Two  of  the  HRM  offices  that  will 
serve  project  operating  units  have 
served  the  NICT  Demonstration  Project 
since  its  implementation  in  1988.  Tliese 
two  offices  will  help  train  personnel 
specialists  in  the  other  HRM  offices. 
Budget  specialists  in  the  operating 
units,  besides  receiving  the  gener^ 
employee  training,  will  receive  advice 
from  a  NIST  budget  specialist  and  will 
receive  further  training  on  the 
distribution  of  performance  pay  increase 
and  bonus  pools  during  the  simtilation 
of  the  performance  evaluation  and 
rewards  system.  Administrative  officers 
will  be  invited  to  take  part  in  the 
supervisory  trainiiig  sessions  and  will 
also  receive  further  training  during  the 
simulation  of  the  performance 
evaluation  and  rewards  system. 

IX.  Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
must  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
DPMB,  with  DoC  and  OPM  approval, 
will  authorize  minor  modifications, 
such  as  changes  in  the  occupational 
series  in  a  career  path,  without  further 
notice.  Major  changes,  such  as  a  change 
in  the  number  of  career  paths,  will 
require  OPM  approval  and  will  be 
published  in  the  Federal  Register. 

X.  Authorities  and  Waiver  of  Laws  and 
Regulations  Required 

The  following  waivers  of  law  and 
regulation  are  necessary: 

Title  5,  U.S.  Code 

Section  3308  Competitive  Service; 

examinations;  educational 
'  requirements  prohibited;  exceptions 
Chapter  51  Classification 
Section  5303  Annual  adjustments  to 
pay  schedules 

Section  5304  Locality-based 
comparability  payments 
Section  5305  Special  Pay  Authority 
Subchapter  III  of  chapter  53  General 
Schedule  Pay  Rates 
Subchapter  VI  of  chapter  53  Grade  and 
Pay  Retention  (Waiver  is  applicable 
only  to  allow  the  following 
moffifications:  (1)  using  bwds  in  lieu 
of  grades;  (2)  providing  no  band 
retention  if  reduction  in  band  is 
caused  by  employee’s  pay  being 
exceeded  by  l^d  minimum  rate;  (3) 
providing  no  pay  retention  upon 
reduction  in  pay  caused  solely  by 
geographic  movmnent;  (4)  providing 
no  pay  retention  upon  conversion  to 
the  General  Schedule  as  long  as  the 
employee’s  total  rate  of  pay  is  not 
reduc^;  and  (5)  providi^  no  pay 


retention  upon  cancellation  of  a 
supervisory  differential.) 

Section  5753^754  Recruitment  and 
relocation  bonuses;  Retenticm 
allowances  (except  that  relocation 
bonuses  under  Section  5753  continue 
to  apply) 

Section  7512(3)  Actions  covered 
(Waiver  is  applicable  only  to  use 
bands  in  lieu  of  grades  and  to  exclude 
firom  section  7512(3)  reductions  in 
band  not  accompanied  by  a  reduction 
in  pay,  due  to  the  employee’s  pay 
being  exceeded  by  the  bmd  minimiiTn 
rate.) 

Section  7512  (4)  Actions  covered 
(Waiver  is  applicable  only  to  allow 
the  following  modifications:  (1) 
exclude  reductions  in  pay  that  are 
solely  due  to  recomputation  upon 
geographic  movement;  (2)  exclude 
conversions  to  GS  pay  that  do  not 
result  in  a  reduction  in  the 
employee’s  total  rate  of  pay;  and  (3) 
exclude  reductions  in  pay  due  to  the 
cancellation  of  a  supendsory 
differentiaL) 

Title  5,  Code  of  Federal  Repilations 

Section  315.801  Probationary  period; 
when  required  (Waived  only  for 
positions  in  the  Scientific  and 
Engineering  Career  path) 

Section  315.M2  Length  of 
probationary  period  (Waived  only  for 
positions  in  the  Scientific  and 
Engineering  Career  path) 

Section  351.401  Determining  retention 
standing 

Section  351.402  Competitive  area  in 
RIF 

Section  351.403  Competitive  level  in 
RIF 

Section  351.504  Credit  for 
performance 

Section  351.701  Assignment  involving 
displacement 

Part  511  Classification  under  the 
General  Schedule 

Part  330,  Subpart  C,  Special  salary  rate 
schedules 

Part  531  Pay  under  the  General 
Schedule 

Part  536  Grade  and  Pay  Retention 
Waived  only  to  allow  the  following 
modifications:  (1)  using  bands  in  lieu  of 
grades;  (2)  providing  no  band  retenticm 
if  reduction  in  band  is  caused  by 
employee’s  pay  being  exceeded  by  band 
minimum  rate;  (3)  providing  no  pay 
retention  upon  reduction  in  pay  caused 
solely  by  geographic  movement;  (4) 
providing  no  pay  retention  upon 
conversion  to  the  General  Schedule  as 
long  as  the  employee’s  total  rate  of  pay 
is  not  reduced;  and  (5)  providing  no  pay 
retention  upcm  cancellation  of  a 
supervisory  differential. 

Seracm  550.703  Definition  of 
reasonable  offer  (Waiver  is  applicable 
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only  to  allow  substitution  of  (1)  “one 
band”  for  “two  grade  or  pay  levels” 
and  “two  grades”  and  (2)  “band”  for 
“grade.”) 

Part  575,  Subpart  A,  Recruitment 
bonuses 

Part  575,  Subpart  C,  Retention 
allowances 

Section  752.401(a)(3)  Coverage, 
Reductions  in  grade  (Waiver  is 


applicable  only  to  use  bands  in  lieu 
of  grades  and  to  exclude  reductions  in 
band  not  accompanied  by  a  reduction 
in  pay  due  to  the  employee’s  pay 
being  exceeded  by  the  bimd  minimum 
rate.) 

Section  752.401(a)(4)  Coverage, 
Reductions  in  pay  (Waiver  is  7 

applicable  only  to  exclude  reductions 
in  pay  that  are  solely  due  to 


recomputation  upon  geographic 
movement;  (2)  exclude  conversions  to 
GS  pay  that  do  not  result  in  a 
reduction  in  the  employee’s  total  rate 
of  pay;  and  (3)  exclude  reductions  in 
pay  due  to  the  cancellation  of  a 
supervisory  differential.) 

(FR  Doc.  97-11317  Filed  5-l-«7;  8:45  am) 

BIUMQ  CODE  S32fr^-P 
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DEPARTMENT  OF  THE  TREASURY 
FIscai  Service 
31  CFR  Part  351 

[Department  of  the  Treasury  Circular,  Public 
DebtSerieeNo.  1-80] 

Offering  of  United  States  Savings 
Bonds,  Series  EE 

agency:  Bureau  of  the  Public  Debt, 

Fiscal  Service,  Treasury. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
offering  circular  for  Series  EE  United 
States  Savings  Bonds  to  change  the  rate 
structure  for  Series  EE  United  States 
Savings  Bonds  with  issue  dates  of  May 
1, 1997,  or  thereafter.  The  purpose  of 
these  changes  is  to  simplify  the  rate 
structure  for  Series  EE  United  States 
Savings  Bonds. 

EFFECTIVE  DATE:  May  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Earnest,  Director,  Division  of 
Staff  Services,  Savings  Bond  Operations 
Office,  Bureau  of  the  PubUc  Debt, 
Parkersburg,  West  Virginia  26106-1328, 
(304)  480-6319  or  through  the  Internet 
at  weamest^pd.treas.gov;  or  Ed 
Gronseth,  Deputy  Chief  Counsel,  Office 
of  the  Chief  Coimsel,  Bureau  of  the 
Public  Debt,  Parkersburg,  West  Virginia 
26100-1328,  (304)  480-5192  or  through 
the  Internet  at  egronset@bpd.treas.gov; 
or  Bob  Riffle,  Attorney- Adviser,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  Parkersburg,  West  Virginia 
26106-1328,  (304)  480-5192  or  through 
the  faitemet  at  brifile@bpd.treas.gov. 
Copies  of  this  amendment  can  be 
downloaded  firom  the  Internet  at  the 
following  address;  http;// 
www.publicdebt.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  1995,  Treasury  published  a  new 
rate  structure  for  Series  EE  savings 
bonds  with  issue^dates  of  May  1995  or 
thereafter.  That  rate  structure  simpUfied 
market-based  rates  and,  among  other 
things,  eliminated  minimum  yields 
(except  that  redemption  values  at  the 
date  of  original  maturity — 17  years  after 
the  date  of  issue — are  not  less  than  the 
foce  amoimt).  Based  on  experience  since 
May  1995,  Treasury  has  determined  that 
it  is  appropriate  to  simplify  the  program 
further,  and  to  change  the  rate  structure 
to  make  savings  bonds  with  issue  dates 
of  May  1, 1997,  or  thereafter,  more 
attractive  to  savers.  These  changes 
include;  (1)  a  rate  structure  bas^  on 
90%  of  the  average  of  tibe  5-year 
Treasury  securities  yields  from  the  date 


of  issue  through  original  maturity  (17 
years  from  the  date  of  issue)  and 
through  the  final  maturity  period  (17 
years  to  30  years  fit>m  the  ^te  of  issue) 
vmless  the  terms  and  conditions 
applicable  to  a  final  maturity  period  are 
expressly  amended  prior  to  the 
begiiming  of  such  period;  (2)  a  3-month 
interest  penalty  for  bonds  redeemed 
prior  to  five  years  finm  the  date  of  issue; 
and  (3)  monthly  increases  in 
redemption  values  beginning  with  the 
fourth  month  from  the  date  of  issue  (due 
to  the  3-month  interest  penalty)  through 
original  maturity  (17  years  firom  the  date 
of  issue)  and  through  the  final  maturity 
pmod  (17  years  to  30  years  from  the 
date  of  issue)  unless  the  terms  and 
conditions  applicable  to  a  final  maturity 
period  eue  expressly  amended  prior  to 
the  beginning  of  such  period. 

Currently,  the  interest  rate  on  savings 
bonds  for  ^e  first  five  years  is  85 
percent  of  the  average  of  6-month 
Treasury  securities  yields  (see  31  CFR 
351.2(j)(l)(ii)  for  information  on  how 
the  short-term  rate  is  determined);  and, 
for  holding  periods  beyond  the  fimt  five 
years,  the  rate  is  85  percent  of  the 
average  of  the  5-year  Treasury  securities' 
yields  (see  31  351.2(j)(l)(iii)  for 

information  on  how  the  long-term  rate 
is  determined).  This  final  rule  provides 
a  new  rate  structrire  for  Series  EE 
savings  bonds  issued  May  1, 1997,  or 
there^er.  The  new  rates  are  90  percent 
of  the  average  of  5-year  Treasriry 
securities  yields  from  the  date  of  issue 
through  original  maturity  (17  years  from 
the  date  of  issue). 

This  final  rule  includes  a  3-month 
interest  penalty  for  6arly  redemptions  to 
encourage  owners  to  hold  their  bonds 
for  the  longer  term.  This  penalty  applies 
only  to  owners  that  redeem  their  Irands 
prior  to  5  years  after  the  date  of  issue 
and  wovild  not  affect  those  who  hold 
bonds  for  5  years  or  more.  Like  other 
Series  EE  savings  bonds,  savings  bonds 
issued  May  1, 1997,  or  thereafter,  may 
be  redeemed  after  six  months  from  the 
date  of  issue  (31  CFR  351.2(d)); 
however,  the  3-month  interest  penalty 
would  apply  if  redeemed  prior  to  5 
years  from  ffie  date  of  issue. 

Redemption  values  published  in  tables 
reflect  the  3-month  interest  penalty  for 
redemptions,  if  the  bonds  are  redeemed 
prior  to  5  years  after  the  date  of  issue. 

The  third  feature  of  the  new  savings 
bonds  rate  structure  is  the  monthly 
accrual  of  interest.  The  new  rate 
structure,  taking  into  accoimt  the  3- 
month  interest  penalty,  provides  owners 
with  increases  in  value  every  month 
beginning  with  the  fourth  month  from 
the  date  of  issue  through  original 
maturity.  This  contrasts  with  savings 
bonds,  described  in  31  CFR  351.2(h), 


issued  March  1, 1993,  through  April  1, 
1995,  in  which  the  redemption  values 
increase  on  the  first  day  of  each  month 
from  the  third  through  the  sixtieth 
month  after  issue,  and  thereafter  either 
on  the  first  day  of  each  month  or  on  the 
first  day  of  each  successive  6-month 
period,  whichever  accrual  schedule 
ensures  that  the  actual  yield  from  issue 
date  to  redemption  date  is  in  no  case 
less  than  4  percent  per  annum, 
compotmd^  semiannually. 

No  changes  are  being  made  to  the 
terms  and  conditions  for  outstanding 
Series  EE  savings  bonds  with  issue  dates 
prior  to  May  1, 1997,  or  to  the 
regulations  governing  the  offering  of 
savings  notes  or  Series  E,  H,  and  HH 
savings  bonds  in  31  CFR  Parts  316,  332, 
and  352. 

n.  Summary  of  Amendments 

Section  351.0  is  being  amended  to 
change  the  effective  date  of  the  offering 
circular  to  May  1, 1997. 

Section  351.2  is  being  amended  to 
limit  the  applicability  of  paragraph  (j)  to 
Series  EE  savings  bonds  with  May  1995 
through  April  1997  issue  dates. 

A  new  paragraph  (k)  is  added  to 
Section  351.2  to  describe  terms  and 
conditions  for  Series  EE  savings  bonds 
offered  for  sale  on  and  after  May  1, 

1997.  Paragraph  (k)  sets  forth  definitions 
applied  in  the  determination  of  values 
for  Series  EE  savings  bonds  issued  May 
1, 1997,  or  thereafter.  The  definitions  for 
market  yields,  base  denominations, 
issue  dates,  original  matiuity,  and  final 
maturity  parallel  definitions  used  in 
previous  offerings  of  savings  bonds  (see 
similar  definitions  in  paragraph  (j)  for 
bonds  issued  May,  1995,  through  April 
1997).  In  addition,  paragraph  (k)(l) 
contains  three  new  defi^tions; 

Savings  bonds  rate.  Paragraph  (k)(l)(ii)  sets 
forth  the  definition  of  savings  bonds  rate.  To 
determine  this  rate.  Treasury  compiles  5-year 
Treasiuy  securities  yields  as  of  the  close  of 
business  for  each  day  of  the  previous  six 
months  and  calculates  the  monthly  average 
to  the  nearest  one-hundredth  of  one  percent. 
The  savings  bonds  rate  is  then  determined  by 
taking  90  percent  of  the  6-month  average  and 
rounding  the  result  to  the  nearest  one- 
hundredth  of  one  percent. 

Accrual  dates.  Paragraph  (k)(l)(v)  sets  forth 
the  definition  of  accrual  dates.  Interest  on  a 
Series  EE  savings  bond  accrues  on  the  first 
day  of  each  month  beginning  with  the  fourth 
month  from  the  date  of  issue.  The 
redemption  value  of  a  bond  does  not  change 
between  these  accrual  dates. 

Semiannual  Rate  Periods.  Paragraph 
(k)(lKvi)  describes  the  6-month  time  periods 
between  the  semiaimual  anniversaries  of  the 
date  of  issue  running  through  original 
maturity  (17  years  from  the  date  of  issue). 

Paragraph  (k)(2)  sets  out  an 
e^qplanation  of  interest  rates  and 
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monthly  accruals  for  savings  bonds  with 
issue  dates  of  May  1, 1997,  or  thereafter. 
Savings  bonds  rates  are  defined  in 
paragraph  (k)(l)(ii).  This  paragraph 
expl^s  how  the  savings  bonds  rates  for 
Series  EE  savings  bonds  are  determined 
during  the  first  semiannual  rate  period 
beginning  on  or  after  the  effective  date 
of  the  rate. 

Interest  is  credited  on  the  first  day  of 
each  month  and  compounded 
semiannually.  Interest  accrues 
beginning  with  the  foiulh  month  from 
the  date  of  issue.  For  example,  a  bond 
issued  in  January  has  interest  first 
credited  on  May  1,  which  represents 
one  month  of  interest  because  of  the  3- 
month  interest  penalty.  A  table 
provided  in  paragraph  (k)(2)  shows,  for 
any  given  month  of  issue  with  rates 
annoimced  each  May  and  November, 
the  months  making  up  the  semiannual 
rate  period  during  which  interest  is 
earned  at  the  annovmced  rate 
(disregarding  the  penalty  for  bonds 
redeemed  prior  to  5  years  after  the  date 
of  issue)  and  the  months  in  which  the 
bonds  increase  in  value.  This  rate  is  an 
annual  rate  compounded  semiannually. 

Paragraph  (k)(3)  describes  a  3-month 
interest  penalty  t^t  is  applied  to  bonds 
issued  May  1, 1997,  or  thereafter  that 
are  redeemed  prior  to  5  years  following 
the  date  of  issue.  The  overall  earning 
period  for  these  bonds  is  reduced  and 
the  redemption  values  of  such  bonds 
will  reflect  the  3-month  interest  penalty. 
For  example,  if  a  bond  is  redeemed  9 
months  after  the  date  of  issue,  the 
redemption  value  will  be  determined  by 
applying  the  redemption  value 
odculation  formula  described  in 
paragraph  (k)(4)  and  the  savings  bonds 
rate  for  that  bond  at  6  months  after  the 
date  of  issue.  The  redemption  value  of 
a  bond  subject  to  the  3-month  interest 
penalty  sh^  not  be  reduced  below  the 
issue  price.  This  penalty  does  not  apply 
to  bonds  redeemed  5  years  or  more  after 
the  date  of  issue. 

Paragraph  (k)(4)  sets  out  the  formula 
and  definitions  for  calmilation  of  the 
redemption  value  of  savings  bonds 
issued  May  1, 1997,  or  thereafter.  An 
example  is  provided  to  help  explain  the 
redemption  value  calculations. 

Paragraph  (k)(5)  sets  forth  how 
interest  rates  will  be  applied  during 
extended  maturity  periods.  From  17 
years  after  date  of  issue  to  the  final 
maturity  date  (30  years  after  the  date  of 
issue),  the  bond  continues  to  earn 
interest  as  described  in  paragraph  (k)(2) 
unless  the  terms  and  conditions 
applicable  to  a  final  maturity  period  are 
expressly  amended  prior  to  the 
banning  of  such  period. 

Paragraph  (k)(6)  sets  out  the  finality  of 
the  Sectary’s  determination  of  market 


yields,  savings  bonds  rates,  extended 
maturity  period  rates  and  redemption 
values. 

Paragraph  (k)(7)  sets  out  the 
availability  of  redemption  tables  and 
states  that  redemption  values  reflect 
penalties  for  early  redemptions,  where 
applicable  because  bonds  are  held  less 
thm  5  years  after  the  date  of  issue. 

Section  351.9  is  being  revised  by 
replacing  the  ciurent  description  of  the 
savings  bonds  education  feature  with  a 
brief  paragraph  that  refers  the  reader  to 
authoritative  IRS  publications. 

The  heading  of  Table  3  appended  to 
31  CFR  Part  351  is  amended  to  replace 
the  March  1, 1993,  date  with  Mar^  1, 
1993,  throu^  April  1, 1995. 

Procedural  Requirements 

It  has  been  determined  that  this  Final 
Rule  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Older 
12866.  Therefore,  an  assessment  of 
anticipated  benefits,  costs  and 
regulatory  alternatives  is  not  reqiiired. 

This  rule  relates  to  matters  of  public 
contract.  The  notice  and  public 
procedures  requirements  of  the 
Administrative  Procediure  Act  are 
inapplicable,  pursuant  to  5  U.S.C 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Reg^tory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  reqiiired  by  this  Final  Rule, 
and,  therefore,  no  approval  pmsuant  to 
the  Paperwork  Reduction  Act,  is 
required. 

List  Subjects  in  31  CFR  Part  351 

Bonds,  Government  Securities. 

Dated;  April  28, 1997. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  above.  Part 
35l  of  Title  31,  Chapter  n  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

1.  The  authority  citation  fm  Part  351 
continues  to  read  as  foUows: 

Audiority:  5  U.S.C.  301;  12  U.S.C  391;  31 
U.S.C  3105. 

f  351.0  [Amended] 

2.  Section  351.0  is  amended,  in  the 
second  sentence,  by  removing  "May  1, 
1995”,  and  adding  in  its  place  "May  1, 
1997”. 

S  351.2  [Amended] 

3.  Secrtion  351.2  is  amended  as 
follows: 


A.  In  paragraph  (j),  the  heading  is 
amended  by  removing  the  words  "May 

1, 1995,  or  thereafter”  and  adding  in  its 
place  "May  1, 1995,  through  April  1, 
1997”; 

B.  In  paragraph  (j)(l),  the  introductory 
text  is  amended  by  removing  the  words 
"May  1, 1995,  and  thereafter”  and 
adding  in  its  place  "May  1, 1995, 
throu^  April  1, 1997”; 

C.  Paragraph  (j)(l)(vi)  is  amended  by 
removing  the  words  "N^y  1, 1995,  and 
thereafter”  and  adding  in  its  place  "May 

1, 1995,  throuA  April  1, 1997”; 

D.  Paragraph  (jK2)  is  amended  by 
removing  the  wor^  "May  1, 1995,  or 
thereafter”  and  adding  in  its  place  "May 

1, 1995,  through  April  1, 1997”; 

E.  Para^ph  (j)(3)  is  amended  by 
removing  the  words  "May  1, 1995,  or 
thereafter”  and  adding  in  its  place  "May 

1, 1995,  through  April  1, 1997”. 

F.  A  new  paragraph  (k)  is  added  to 
§  351.2  to  read  as  follows: 

{351.2  Description  of  bonds. 

•  *  •  *  * 

(k)  Interest  rate  and  redemption 
values — bonds  bearing  issue  dates  of 
May  1, 1997,  or  thereafter. 

(l)  The  following  definitions  apply  for 
detennining  the  interest  rates  and 
redempticm  values  for  bonds  bearing 
issue  dates  of  May  1, 1997,  or  thereafter: 

(i)  Market  yields.  Treasiiry  uses 
market  bid  yields  for  bills,  notes,  and 
bonds  to  create  a  yield  curve  based  on 
the  most  actively  traded  Treasiiry 
securities.  This  curve  relates  the  yield 
on  a  security  to  its  time  to  matiirity. 
Yields  at  particular  points  on  the  curve 
are  refenr^  to  as  "constant  matvuity 
yields”  and  are  determined  by  the 
Treasury  from  this  daily  yield  curve. 

The  5-year  Treasury  securities  yields 
described  below  are  derived  fr^  these 
yield  curves. 

(ii)  Savings  bonds  rate.  No  less 
frequently  than  on  each  May  1  and 
November  1,  Treasury  announces  a 
variable  maiket-based  savings  bonds 
rate.  To  determine  this  rate.  Treasury 
compiles  5-year  Treasiuy  securities 
yields  as  of  the  close  of  busing  for 
each  day  of  the  previous  six  months  and 
calculates  the  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
The  savings  bonds  rate  is  then 
determined  by  taking  90  percent  of  the 
6-month  average  and  rounding  the 
result  to  the  nearest  one-hundredth  of 
one  percent.  If  the  regularly  scheduled 
date  for  the  annoimcement  {for 
example.  May  1)  is  a  day  when  the 
Treasury  is  not  open  for  business,  then 
the  announcement  is  made  on  the  next 
business  day,  however,  the  effective 
date  of  the  rate  remains  the  first  day  of 
the  month  of  the  announcement. 
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(iii)  Base  denomination.  All 
redemption  value  calculations  are 
performed  on  a  hypothetical 
denomination  of  $25  having  a  value  at 
the  beginning  of  the  first  semiannual 
rate  period  equal  to  an  issue  price  of 
$12.50.  Redemption  values  for  bonds  of 
greater  denominations  are  in  direct 
proportion  according  to  the  ratio  of 
denominations. 

(iv)  Issue  date.  The  issue  date  of  a 
Series  EE  savings  bond  is  the  first  day 
of  the  month  in  which  payment  of  the 
issue  price  is  received  by  an  authorized 
issuing  agent. 

(v)  Accrual  date.  Interest  on  a  Series 
EE  savings  bond  accrues  on  the  first  day 
of  each  month  beginning  with  the  fourdi 
month  fiom  the  date  of  issue.  The 
redemption  value  of  a  bond  does  not 
change  between  these  accrual  dates. 


If  issue  month  is: 


JAN  or  JUL  ... 
FEB  or  AUG  . 
MAR  or  SEP  . 
APR  or  OCT  . 
MAY  or  NOV 
JUNorDEC  . 
JAN  or  JUL  ... 
FEB  or  AUG  . 
MAR  or  SEP  . 
APR  or  OCT  . 
MAY  or  NOV 
JUNorDEC  . 


(vi)  Semiannual  Rate  Periods. 
Semiannual  rate  periods  are  the  6- 
month  periods  beginning  on  the  date  of 
issue  and  on  each  semiannual 
anniversary  of  the  date  of  issue  to 
original  maturity. 

(vii)  Original  maturity.  Bonds  reach 
original  maturity  at  17  years  after  date 
of  issue. 

(viii)  Final  maturity.  Bonds  reach 
final  maturity  at  30  years  after  the  date 
of  issue.  Bonds  cease  to  earn  interest  at 
final  maturity. 

(2)  Interest  rates  and  monthly 
accruals  for  bonds  with  issue  dates  of 
May  1, 1997,  or  thereafter,  through 
original  maturity.  Savings  bonds  rates 
defined  in  paragraph  (k)(l)(ii)  of  this 
section  apply  to  earnings  during  the  first 
semiannu^  rate  period  beginning  on  or 
after  the  effective  date  of  the  rate. 


Interest  is  credited  on  the  first  day  of 
each  month  and  compounded 
semiannually.  Interest  accrues 
beginning  with  the  fourth  month  from 
the  date  of  issue.  For  example,  a  bond 
issued  in  January  has  interest  first 
credited  on  May  1,  which  represents 
one  month  of  interest  because  of  the  3- 
month  interest  penalty.  The  following 
table  shows,  for  any  given  month  of 
issue  with  rates  annoimced  each  May 
and  November,  the  months  making  up 
the  semiannual  rate  period  during 
which  interest  is  earned  at  the 
announced  rate  (disregarding  the 
penalty  for  bonds  redeemed  prior  to  5 
years  after  the  date  of  issue)  and  the 
months  in  which  the  bonds  increase  in 
value.  This  rate  is  an  annual  rate 
compounded  semiannually. 


And  rate  announce¬ 
ment/effective  date  is: 

Then,  semiannual  rate  peri¬ 
ods  in  which  interest  is 
earned  include  months  of: 

May  1  . . 

May  1  . 

May  1  . . . 

JUL  through  DEC . 

AUG  through  JAN  . 

SFP  through  FFB  . . . 

May  1  . 

May  1  . 

May  1  . 

November  1 . 

Novamhar  1  . 

OCT  through  MAR  . r 

MAY  through  OCT  . 

JUN  through  NOV . 

JAN  through  JUN . 

FPR  through  .llJt  . 

November  1 . 

MAR  through  AUG . 

November  1 . 

November  1 . 

November  1 _ 

APR  through  SEP . 

NOV  through  APR . 

DEC  through  MAY  . 

And  bonds  increase 
in  value  on  1st  day  of 
months  of: 


AUG  through  JAN. 
SEP  through  FEB. 
OCT  through  MAR. 
NOV  through  APR. 
JUN  through  NOV. 
JUL  through  DEC. 
FEB  through  JUL 
MAR  through  AUG. 
APR  through  SEP. 
MAY  through  OCT. 
DEC  through  MAY. 
JAN  through  JUN. 


(3)  Interest  penalty  for  Series  EE 
bonds  with  issue  dates  of  May  1, 1997, 
or  thereafter,  redeemed  less  than  5  years 
following  the  issue  dates.  If  a  Series  EE 
savings  bond  with  an  issue  date  of  May 
1, 1997,  or  thereafter,  is  redeemed  less 
than  five  years  following  the  date  of 
issue,  the  overall  earning  period  fiom 
the  date  of  issue  will  be  r^uced  by 
three  months.  For  example,  if  a  bond 
issued  January  1, 1998,  is  redeemed  9 
months  later  on  October  1, 1998,  the 
redemption  value  will  be  determined  by 
applying  the  redemption  value 
csdculatioa  formula  descrihed  in 
paragraph  (k)(4)  of  this  section  and  the 
savings  bonds  rate  for  that  bond  at  6 
months  after  the  date  of  issue  on  July  1, 
1998.  The  redemption  value  of  a  bond 
subject  to  the  3-month  interest  penalty 
shall  not  be  reduced  below  the  issue 
price.  This  penalty  does  not  apply  to 
bonds  redeemed  5  years  or  more  after 
the  date  of  issue. 

(4)  Redemption  value  calculations. 

(i)  Interest  on  a  bond  accrues  and 

becomes  part  of  the  redemption  value 
which  is  paid  when  the  bond  is 
surrender^  for  payment.  The 
redemption  value  of  a  bond  at  origuoal 


maturity  shall  not  be  less  than  the  face 
amount/denomination  of  the  bond. 

(ii)(A)  The  redemption  value  of  a 
bond  for  the  accrual  date  (the  first  day 
of  each  month  beginning  with  the  fourth 
month  finm  the  date  of  issue)  is 
determined  in  accordance  with  this 
section  and  ihe  following  formula: 

FV  =  PV  X  {[l+(i  +  2)]<™  ♦  *>}  where 
FV  (future  value)  =  redemption  value  on 
redemption  date  rounded  to  the 
nearest  cent. 

PV  (present  value)  =  redemption  value 
at  the  beginning  of  the  semiannual 
rate  peri^  as  defined  in  paragraph 
(h)(l)(vi)  of  this  section, 
i  =  savings  bonds  rate  as  defined  in 
paragraph  (k)(l)(ii)  nf  this  section 
convert^  to  decimal  form  by 
dividing  W 100. 

m  =  number  of  full  calendar  months 
outstanding  during  the  semiannual 
rate  period. 

(B)  The  following  hypothetical 
example  illustrates  how  this  formula  is 
applied: 

Example,  assume  a  hypothetical  savings 
bonds  rate  of  5.00%  effe^ve  May  1, 2002, 
for  a  bond  denominated  at  $25,  with  an  issue 
date  of  September  1, 1997  and  a  redemption 


value  of  $16.00  as  of  September  1,  2002.  The 
February  1,  2003,  redemption  value  is 
calculate  as  follows:  Bonds  issue  dated  in 
September  have  semiannual  rate  periods 
beginning  each  March  1  and  September  1. 

The  first  semiannual  rate  period  to  begin  on 
or  after  the  effef:tive  date  of  the  May  1,  2002, 
rate  would  be  the  period  beginning 
September  1,  2002.  PV,  the  present  value, 
would  be  the  value  of  the  bond  at  the 
beginning  of  the  semiannual  rate  period,  on 
September  1,  2002.  The  savings  bonds  rate  of 
5.00%  converted  to  a  decimal  would  be  0.05. 
The  number  of  months,  m,  is  5  since  5  full 
calendar  months  (September  through 
January)  have  lap^  since  the  beginning  of 
the  rate  period.  FV  is  then  the  result  of  foe 
formula: 

FV  =  $16.00  X{  (1  +  (0.05  +  2)I<5  ♦  «)}  =  $16.33 
after  rounding  to  foe  nearest  cent 

Using  the  example,  the  FV  of  a  savings 
bond  with  a  $50  or  larger  denomination  can 
be  determined  by  applying  the  appropriate 
multiple,  for  example:  $16.33  x  ($50.00 
$25.00)  for  a  bond  with  a  $50.00  foce  amount; 
or  $16.33  x  ($100.00  $25.00)  for  a  bond 
with  a  $100.00  foce  amount 

(5)  Interest  rates  and  redemption 
values  for  bonds  during  an  extended 
maturity  period.  From  17  years  after 
date  of  issue  to  the  final  maturity  date 
(the  “extended  maturity  period”)  the 
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bond  will  be  subject  to  the  terms  and 
conditions  in  effect  when  it  is  issued 
and  will  continue  to  earn  interest  as 
described  in  paragraph  (k)(2)  of  this 
section,  unless  the  terms  and  conditions 
applicable  to  an  extended  maturity 
period  are  expressly  amended  prior  to 
the  begiiming  of  such  period. 

(6)  The  Secretary’s  aetermination. 

The  determination  by  the  Secretary  of 
the  Treasury,  or  his  delegate,  of  market 
yields,  savings  bonds  rates,  rates 
applicable  during  any  extended 
maturity  period,  and  savings  bond 
redemption  values  shall  be  final  and 
conclusive. 

(7)  Tables  of  redemption  values. 
Tables  of  redemption  values  are  made 
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available  by  the  Bureau  of  the  Public 
Debt,  Parkersburg,  West  Virginia  26106- 
1328.  Redemption  values  published  in 
such  tables  reflect  the  3-month  interest 
penalty  applied  to  bonds  redeemed 
prior  to  5  years  from  the  date  of  issue. 

4.  Section  351.9  is  revised  as  follows: 

§  351.9  Education  savings  bond  program. 

A  bond  owner  or  coowner  may  be 
able  to  exclude  from  income  for  Federal 
income  tax  purposes  all  or  part  of  the 
interest  received  on  the  redemption  of 
qualified  U.S.  Savings  Bonds  during  the 
year  if  that  owner  or  coowner  paid 
qualified  higher  education  expenses 
during  the  same  year  and  certain  other 
conditions  are  satisfied.  This  exclusion 
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is  known  as  the  Education  Savings  Bond 
Program,  and  authoritative  information 
about  it  can  be  found  in  Internal 
Revenue  Service  Publication  17,  “Your 
Federal  Income  Tax”,  and  Publication 
550,  “Investment  Income  and 
Expenses”,  available  from  your  District 
Director  of  the  Internal  Revenue  Service. 

Table  3  to  Part  3S1 — [Amended] 

5.  The  heading  of  Table  3  to  Part  351 
is  amended  by  removing  the  words 
“.  .  .  beginning  March  1, 1993”  and 
adding  in  its  pL^e  “.  .  .  March  1, 1993, 
throu^  April  1, 1995.” 

[FR  Doc  97-11382  Filed  4-30-97;  2:30  pm] 
BaUNQ  CODE  4S10-W-P 
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DEPARmENT  OF  TRANSPORTATION 
Federal  Aviation  Admlntetratlon 
14  CFR  Part  187 

{Dodvt  No.  28860;  AmendnMnt  No.  187- 

q 

Rm2120-AQ17 

Fees  for  Air  Traffic  Servioee  for  Certain 
.  FUglite  Through  U.8.-Conlrolied 
Alrapace;  Technical  Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Interim  final  rule;  correction 
and  technical  amendment 

SUMMARY:  This  amendment  makes 
minor  technical  changes  to  the  interim 
final  rule  published  on  March  20, 1997 
(62  FR 13496).  The  interim  final  rule 
published  on  March  20, 1997, 
established  fees  for  FAA  air  traffic  and 
related  services  for  certain  aircraft  that 
transit  U.S.-controlled  airspace  but 
neither  take  off  from,  nor  Imd  in,  the 
United  States.  That  document  allows 
the  FAA  to  reasonably  recover  the  costs 
‘  it  incurs  in  performing  these  services, 
lliis  amendment  will  not  impose  any 
additional  restrictions  on  persons 
affscted  by  these  regulations. 

DATES:  Effective  on  May  19. 1997, 0001 
GMT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Wharff;  telephone  (202)  267- 
7035. 


SUPPLEMENTARY  R^ORMATION: 

Ckinection  to  die  Preamble 

In  rule  FR  Doc.  97-6980  published  on 
March  20, 1997,  make  the  following 
correctiorL  The  defiinition  of  dome^c 
airspace  is  to  be  corrected  in  the 
preamble  on  page  13497,  under  the  title 
The  Interim  Fii^  Rule,  second 
paragraph,  first  sentmice.  The  first 
sentence  of  the  second  paragraph  is 
being  replaced  to  read  as  follows: 

P(»  the  purpow  of  this  rulemaking  the 
U.S.-controlled  airspace  includes  both  U.S. 
sovereign  air  space  and  the  adjacent  airspace 
(transition  airspace)  where  air  traffic  services 
are  provide  (hereafter  “domestic  airspace”) 
and  all  other  airspace  allocated  to  the  United 
States  by  the  International  Qvil  Aviation 
Organization  (hweafter  “oceanic  airspace”). 

In  addition  the  time  at  which  the  rule 
will  become  effective  was  inadvertently 
omitted.  Therefore,  on  page  34956,  in 
the  first  colunm,  the  fir^  line  of  the 
Dates  heading  is  corrected  to  read  as 
follows:  DATES:  May  19, 1997,  0001 
GMT. 

Technical  Amendment 

The  technical  amendment  will  correct 
the  definition  of  domestic  airspwx  in 
the  rule  lang(uage. 

List  of  Subjects  in  14  CFR  Part  187 

Administrative  practice  and 
procedure  and  Air  transportation. 


Accordingly,  Title  14  of  the  Code  of 
Federal  Repilations  (CFR)  part  187  is 
amended  as  follows: 

PART  187— FEES 

1.  The  authority  citation  for  part  187 

continues  to  read  as  follows: 

\ 

Audunlty:  31  U.S.C  9701;  49  U.S.C 
106(g).  40104-40105, 40109, 40113-40114, 
44702, 45301-45303. 

2.  Appendix  B  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

Appendix  B  to  Part  187 — ^Fees  for  Air 
Tr^Bc  Services  for  Certain  Flights 
Through  U.S.>Controlled  Airspace 

(a)  Applicability.  Except  as  provided  in 
paragraph  (b)  and  (c)  of  tiiis  appendix,  this 
appendix  applies  to  any  person  who 
conducts  a  flight  through  U.S.-controlled 
airspace  that  does  not  include  a  landing  or 
takeoff  in  the  United  States.  U.S.-controlled 
airspace  includes  both  U.S.  sovereign  air 
space  and  the  adjacent  airspace  (transition 
airspace)  where  air  traffic  services  are 
provided  (hereafter  “domestic  airspace”)  and 
all  other  airspace  allocated  to  the  United 
States  by  the  International  Qvil  Aviation 
Organization  (hereafter  “oceanic  airspace”). 
***** 

Issued  in  Washington.  D.C  on  April  28, 
1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

(FR  Doc.  97-11412  Filed  4-30-97;  8:45  am] 
MUJNQ  coot  asia-is-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11, 21,  and  25 

[Docket  No.  28903;  Notice  No.  97-7] 

RIN  2120-AF68 

Type  Certification  Procedures  for 
Changed  Products 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
amend  the  procedural  regulations  for 
the  certification  of  changes  to  type 
certificated  products.  The  amendments 
are  need  to  address  the  trends  toward 
fewer  products  that  are  of  completely 
new  design  and  more  products  with 
repeated  changes.of  previously 
approved  designs.  S^ety  would  be 
enhanced  by  applying  the  latest 
airworthiness  standards,  to  the  greatest 
extent  practicable,  for  the  certification 
of  design  changes  of  aircraft  engines, 
and  propellers. 

DATES:  Comments  must  be  rec:eived  on 
or  before  September  2, 1997. 

ADDRESSES:  Comments  on  this  proposal 
must  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-200,  Docket  No.  28903,  800 
Independence  Avenue  SW,  Washington. 
DC  20591,  or  delivered  in  person  to 
room  915G  at  the  same  address. 
Comments  may  also  be  submitted 
electronically  to  the  following  Internet 
address:  9-NPRM-CMTSOCBa.doLgov. 
Comments  submitted  must  be  marked: 
Docket  No.  28903.  Comments  may  be 
inspected  in  room  915G  weekdays, 
except  Federal  holidays,  between  8:30 
am  and  5:00  pm. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyle 
C.  Davis,  Certification  Procedures 
Branch  (AIR-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW,  Washington,  DC  20591, 
telephone  (202)  267-9588. 

SUPPLEMBITARY  MFORMATKM: 

Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  comments  in  triplicate  to  the 
Rules  Docket  at  the  address  sp>ecified 
above.  All  comments  wrill  be  considered 
by  the  Administrator  before  action  on 


the  proposed  rulemaking  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  Federal  Aviaticm  ' 
Administration  (FAA)  personnel 
concerning  this  rulemaking  will  be  filed 
vrith  the  docket.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No  28903."  The  postcard  will  be 
dated  and  time  stamped  and  returned  to 
the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  docmnent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register’s  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA’s  Aviation 
Rulemaking  Advisory  Committee 
Brilletin  Board  service  (telejdione:  202— 
267-5948). 

Internet  users  may  reach  the  FAA’s 
web  page  at  http://www.faa.gov  or  the 
Federal  Register’s  web  page  at  http:// 

www.acce8s.gpo.gov/su _ docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW,  Washington, 
DC  20591;  or  by  calling  (202)  267-9680. 
Communications  must  identify  the 
notice  number  or  docket  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  fist  for  future  NPRM’s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.-ll-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

Statement  of  the  Problem 

Under  the  regulations  in  effect  prior 
to  the  early  1940’8,  an  applicant  for  a 
change  pr^uct,  such  as  an  alternate 
engine  installation,  was  required  to 
apply  for  a  new  type  certificate  and 
comply  with  the  standards  current  at 
the  time  of  application.  This  did  not 
present  an  unreasonable  burden  on  the 


applicant  then  because  the 
airworthiness  standards  did  not  change 
appreciably  over  short  periods  of  time; 
That  is,  the  standards  current  at  the  time 
of  an  application  were  essentially  the 
same  as  those  with  which  the  original 
product  had  to  comply.  Since  the  early 
1940’s,  however,  rapid  changes  in 
technology  have  resulted  in  significant 
changes  in  the  airworthiness  standards 
over  relatively  short  periods  of  time. 
Therefore,  an  applicant  for  an  extensive 
change  to  a  type  certificated  product, 
which  requfr^  a  new  type  certificate, 
could  be  laced  with  complying  with 
safety  standards  that  varied 
considerably  from  the  standards  for  the 
original  product.  To  relieve  this 
situation,  the  FAA’s  predecessor  agency 
required  an  application  for  a  new  type 
certificate  only  if  the  change  was  quite 
extensive. 

In  recent  years,  a  trend  has  developed 
towards  fewer  products  that  are  of  such 
significantly  new  design  that  a  new  type 
certificate  is  required.  In  many  cases, 
over  a  period  of  time,  a  series  of  changes 
could  permissively  be  made  to  a 
product  by  amenffing  its  original  type 
certificate  such  that  the  resultant  model 
is  substantially  different  finm  the 
original  model.  Although  each  changed 
pn^uct  in  such  a  series  of  changes  may 
differ  little  from  its  immediate 
predecessor,  the  changes  could 
collectively  result  in  a  product  with 
substantial  differences  from  the  original 
product.  As  a  result,  many  newly 
manufactured  aeronautical  products  are 
not  being  required  to  comply  with  the 
more  recent  airworthiness  standards. 

The  procedural  regulations  need  to  be 
changed  to  correspond  with  this  trend 
towa^  fewer  new  type  certificates. 

History  of  Type  Certification 

Title  49  U.S.C.  §  44701  authorizes  the 
FAA  Administrator  to  promote  safety  of 
flight  of  civil  aircraft  in  air  commerce  by 
prescribing  and  revising  minimum 
standards  governing  the  design  and 
construction  of  airc^,  airci^  engines, 
and  propellers  as  may  be  required  in  the 
interest  of  safety,  and  such  minimum 
standards  governing  appliances  as  may 
be  required  in  the  interest  of  safofy. 

Under  49  U.S.C.  §44704,  the  FAA 
may  issue  type  certificates,  including 
supplement^  type  certificates,  for 
ainaaft,  aircraft  engines,  and  propellers. 
The  FAA  may  prescribe  in  any  such 
certificates  the  duration  of  the 
certificate,  and  the  terms,  conditions, 
and  limitations  as  required  in  the 
interest  of  safety. 

The  general  certification  procedures 
for  products  (aircraft,  aircraft  engines, 
and  propellers)  and  parts  are  set  forth  in 
14  QHfl  part  21  (part  21).  As  described 
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in  §§  21.13  and  21.15,  any  interested 
person  may  apply  for  a  type  certificate 
by  submitting  an  application 
accompanied  by  the  required 
dociunentation  to  the  FAA.  Sections 
21.16  through  21.21,  21.101,  and  21.115 
specify  certain  regulations  and 
designate  the  applicable  airworthiness 
standards  for  type  certification  of  both 
new  and  changed  products. 

Section  21.17  designates  the 
applicable  regulations  for  the  issuance 
of  type  certificates.  In  order  to  be  issued 
a  type  certificate,  the  applicant  must 
show  that  the  product  complies  with  the 
airworthiness  standards  contained  in 
one  of  the  following  14  CFR  parts,  as 
applicable;  part  23  for  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes;  part  25  for  transport  category 
airplanes;  part  27  for  normid  category 
rotorcraft;  part  29  for  transport  category 
rotorcraft;  part  31  for  manned  firee 
balloons;  part  33  for  aircraft  engines; 
part  35  for  propellers;  and  part  21 
(§  21.17  (b)  and  (f))  for  spec^  classes  of 
aircraft  and  {Himary  category  aircraft 
re^ectively. 

The  airworthiness  standards  in  these 
parts  of  the  regulations  may  be  amended 
as  needed  to  reflect  continually 
changing  technology,  correct  design 
deficiencies,  and  provide  for  safety 
enhancements.  An  applicant  for  a  type 
certificate  is  required  imder  current 
§  21.17,  with  certain  exceptions,  to 
show  that  the  product  meets  the 
applicable  airworthiness  standards  that 
are  in  effect  at  the  date  of  the 
application.  The  exceptions  include 
instances  in  which  the  Administrator 
specifies  otherwise  or  in  which  the 
applicant  either  elects  or  is  required 
under  specific  circumstances  to  comply 
with  later  effective  amendments.  In 
addition,  the  Administrator  may 
prescribe  special  conditions. 

Under  §  21.16,  special  conditions  may 
be  prescribed  if  the  Administrator  finds 
that  the  existing  airworthiness  standards 
do  not  contain  adequate  or  appropriate 
safety  standards  berause  of  novel  or 
unusual  design  features  of  the  product 
to  be  type  certificated  relative  to  the 
design  features  considered  in  the 
applicable  airworthiness  standards. 

Alro,  imder  §  21.21^)(1),  if  any 
applicable  airworthiness  standards  are 
not  complied  with,  an  applicant  may 
nevertheless  be  entitled  to  a  type 
certificate  if  the  Administrator  finds  that 
those  standards  not  complied  with  are 
compensated  for  by  factors  that  provide 
an  equivalent  level  of  safety.  Such 
determinations  are  commonly  referred 
to  as  “equivalent  safety  finding"  and 
are  made  with  respect  to  the  level  of 
safety  intended  by  the  applicable 
standard.  In  addition,  under 


§  21.21(b)(2),  an  applicant  may  be 
denied  a  typte  certificate  if  the 
Administrator  finds  an  unsafe  feature  or 
characteristic  of  the  aircraft  for  the 
category  in  which  type  certification  is 
request^,  even  thoi^  the  aircraft  may 
comply  fully  with  the  applicable 
airworthiness  standards. 

Taken  together  §§  21.16,  21.17,  and 
21.21  designate  the  applicable 
airworthiness  regulations  for  type 
certification  and  acconunodate  those 
circumstances  when  the  airworthiness 
standards  do  not  adequately  cover  the 
design  features  of  a  product  These 
sections  recognize  and  balance  the 
following  four  important  considerations: 

(1)  The  obligation  of  the  FAA.  imder 
49  U.S.C.  §  44701,  to  keep  the 
airworthiness  standards  required  in  the 
interest  of  safety,  (i.e.,  parts  23,  25,  27, 
29,  31,  33  and  35)  as  current  as 
practicable; 

(2)  The  type  certificate  applicant 
needs  to  know,  early  in  a  certification 
program,  what  the  applicable 
airworthiness  standards  wUl  be  in  order 
to  finalize  the  detailed  design  of  its 
product  and  to  enable  the  applicant  to 
make  reasonable  performance 
guarantees  to  its  potential  customers; 

(3)  In  the  interest  of  safety,  rapid 
technological  advances  presently  being 
made  by  the  civil  aircraft  industry 
necessitate  that  the  FAA  be  able  to  issue 
special  conditions  to  addr^  novel  or 
unusual  design  features  that  it  has,  as 
yet,  not  had  an  opportunity  to  address 
in  the  airworthiness  standards  through 
the  general  rulemaking  process,  or  to 
address  novel  or  unusu^  design 
features  that  were  not  consid«^  by  the 
appropriate  airworthiness  standards 
applicable  to  changes  to  type 
certificates;  and 

(4)  To  allow  flexibility  in  design. 
Wherever  possible,  the  airworthiness 
standards  of  14  CFR  Chapter  1, 
subchapter  C,  are  intentiQnally  objective 
in  nature,  and  the  procedural 
regulations  permit  design  changes  over 
the  operational  life  of  a  product 

Originally,  the  FAA  would  issue 
special  conditions  informally  as  an 
interpretation  of  the  “no  uns^  feature 
or  characteristic”  regulations;  however, 
in  1967,  the  FAA  formalized  the  process 
with  the  adoption  of  §  21.16.  As 
provided  in  that  section,  special 
conditions  are  issued  as  r^ulations  in 
accordance  with  public  comment 
provisions  of  14  CFR  part  11  (part  11). 
The  adoption  of  S  21.16  extended  the 
special  condition  process  to  include 
aircraft  engines  and  propellers.  The 
provision  in  $  21.21foH2).  that  a  type 
certificate  would  be  i^ed  for  an 
aircraft  only  if  no  unsafe  feature  or 


characteristic  existed,  remained 
unchanged. 

The  phrase  “novel  or  unusual”  is 
used  in  describing  design  features  for 
the  issuance  of  special  conditions  under 
the  provisions  of  §  21.16.  These  design 
features  involve  a  state  of  technology 
not  considered  for  the  applicable 
airworthiness  standards  at  the  time  they 
were  written;  in  some  areas,  the  state  of 
the  regulations  may  lag  the  state  of  the 
art  of  new  designs.  This  disparity  is  due 
to  both  the  rapidity  in  which  the  state 
of  the  art  is  advancing  in  civil 
aeronautical  design  and  the  need  to 
develop  a  sufficient  experience  base 
with  new  technology  before  proceeding 
with  general  rulemaking.  Therefore, 
there  may  be  instances  in  which  special 
conditions  are  required  for  design 
features  consider^  “state  of  the  art”  in 
the  aircraft  industry.  Conversely,  many 
new  design  features  that  might  be 
thought  of  as  “novel  or  unusual”  in  the 
context  of  the  product’s  original 
certification  basis  may  already  be 
covered  by  existing  regulations,  thereby 
obviating  the  need  to  issue  special 
conditions.  This  feet  is  recopiized  in 
existing  §  21.101(b)(1). 

For  example,  in  1980,  the  holder  of  a 
small  airplme  type  certificate  who 
installed  turboprop  engines  in  place  of 
reciprocating  engines  ffid  so  by 
complying  with  appropriate  later 
regulations.  Because  appropriate 
regulations  were  available  for  the 
installation  of  turboprop  engines, 
special  conditions  were  not  issued  for 
installation  of  the  engines.  These 
changes  were  made  ti^ugh  the  FAA 
issuing  an  amendment  to  the  type 
certificate  originally  issued  in  1964.  The 
airworthiness  regulations,  part  23,  were 
changed  to  accommodate  turboprop 
engines  in  1969. 

Special  conditions  are  not  issued  for 
general  upgrading  of  the  applicable 
airworthiness  standards  to  achieve  a 
higher  level  of  safety.  Whenever  the 
FAA  concludes  that  a  compelling  need 
exists  for  a  higher  level  of  safety  in  type 
designs,  rulemaking  is  proposed  in 
accordance  writh  the  generd  rulemaking 
procedures  of  part  11,  the 
Administrative  Procedure  Act,  and 
Executive  Order  12866.  Finally,  §§  23.2, 
25.2,  27.2,  and  29.2  provide  retroactive 
regulations  in  the  airworthiness 
standards.  A  complete  statement  of  the 
FAA  intent  with  respect  to  the 
application  of  special  conditions  is 
found  in  the  preamble  to  amendment  51 
to  Part  21  (45  FR  60154,  September  11, 
1980)a  That  intent  is  in  no  wray  changed 
by  the  proposals  herein. 

Sometimes  new  airworthiness 
standards  contain  provisions  that,  in  the 
interest  of  safety,  should  be  applied 
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retroactively  to  existing  aircraft. 
Typically  tMs  is  accomplished  by 
proposing  changes  to  14  CFR  parts  121 
and  135,  and  sometimes  part  91, 
through  rulemaking  procedures. 

History  of  Type  Certification  of  Changes 

Part  21  designates  the  applicable 
airworthiness  standards  for  changed 
products.  Section  21.19  describes  the 
circumstances  in  which  an  applicant  for 
type  certification  of  a  chang^  product 
must  apply  for  a  new  t3rpe  certificate. 
Prior  to  the  early  1940’s,  an  applicant 
for  a  changed  product,  such  as  an 
airplane  writh  an  alternate  engine 
installation,  was  required  to  apply  for  a 
new  type  certificate.  The  regulations  in 
efiect  prior  to  the  early  1940’s  required 
an  applicant  for  a  changed  product  to 
apply  for  a  new  type  certificate  for  a 
change  such  as  an  alternate  engine 
installation.  When  a  new  type  certificate 
was  required,  the  applicant  had  to 
comply  with  the  standards  current  at 
the  time  of  application.  This  did  not 
present  an  unreasonable  burden  on  the 
applicant  then  because  the 
airworthiness  standards  did  not  change 
appreciably  over  a  period  of  time.  The 
then  current  standards  were,  therefore, 
essentially  the  same  as  those  with 
which  the  original  product  had  to 
comply.  Later,  more  rapid  changes  in 
technology  resulted  in  significant 
changes  in  the  airworthiness  standards 
over  relatively  short  periods  of  time.  An 
applicant  for  a  type  certificate  for  a 
changed  product  could  thus  be  faced 
with  complying  with  airworthiness 
standards  that  varied  considerably  fiom 
those  %vith  which  the  original  product 
complied.  In  some  instances,  me 
difCmnces  in  standards  could  be  so 
great  that  an  applicant  would  be 
discouraged  finm  making  any  changes, 
including  changes  that  would,  in 
themselves,  contribute  to  the  safety  of 
the  product  To  relieve  thin  situation,  by 
the  early  1940’s,  an  application  for  a 
new  type  certificate  was  required  only 
if  the  change  was  extensive. 

Section  21.19(a)  requires  a  new  type 
certificate  when  a  change  is  considered 
so  extensive  that  a  substantially 
complete  investigation  of  compliance 
with  the  r^ulations  is  required.  In 
addition,  $§  21.19  (b),  (c),  and  (d) 
provide  specific  types  of  changes  that 
require  an  application  for  a  new  type 
cei^cate  berause  those  types  had 
already  been  determined  to  be 
substantial  per  §  21.19(a).  For  a  normal, 
utility,  acrobatic,  commuter,  or 
transport  category  aircraft,  paragraph  (b) 
requira  a  new  aircraft  type  cer^cate  if 
the  proposed  change  is  (1)  in  the 
nuinber  of  engines  or  rotors,  or  (2)  to 
engines  or  rotors  using  diffieoent 


principles  of  propulsion  or  to  rotors 
using  difierent  principles  of  operation. 
Similarly,  paragraph  (c)  requires  a  new 
engine  type  certificate  if  the.proposed 
change  is  in  the  engine’s  principle  of 
operation,  and  paragraph  (d)  requires  a 
new  propeller  type  certificate  if  the 
proposed  change  is  in  the  number  of 
blades  or  in  the  principle  of  pitch 
change  operation. 

The  basis  for  §  21.19(b)(1)  originated 
in  the  early  1950’s  following  the 
issuance  of  an  amended  type  certificate 
to  an  applicant  who  altered  a  popular 
single-engine,  four-passenger,  li^t 
airplane  into  a  twin-engine  model. 
Al^ough  that  conversion  was  approved 
by  an  amendment  to  the  original  type 
certificate,  the  agency  reco^oized  that 
the  conversion  from  one  to  two  engines 
added  considerable  complexity  to  the 
airplane  and  greatly  affected  its 
handling  characteristics.  Therefore,  the 
predecessor  of  §  21.19(b)(1)  was  adopted 
requiring  a  new  type  certificate  for  a 
change  in  the  mux^r  of  engines  or 
rotors.  The  regulatory  language  was 
Broad  enough  in  scope  to  include  any 
change  in  the  number  of  engines  or 
rotors  whether  such  changes  would 
simplify  or  add  complexity  to  the  type 
design. 

The  FAA  does  not  require  an 
applicant  to  apply  for  a  new  type 
certificate  to  add  small  auxili^  engines 
to  an  aircraft.  In  the  1960’s  with  the 
development  of  small  turbojet  engines 
to  be  used  as  auxiliary  engines,  tk«  FAA 
defined  a  jet  engine  t^t  develops  less 
than  50  percent  of  the  static  thrust 
develop^  by  one  of  the  primary 
propulsion  engines  as  an  auxili^ 
engine.  The  FAA  considers  the  “number 
of  engines’’  as  used  in  $  21.19(bKl)  to 
refer  to  the  number  of  primary 
propulsion  engines  and  not  to  any 
aurdliary  engines  to  be  installed.  The 
FAA  has  issued  a  large  number  of 
exemptions  finm  the  regulation 
concerning  a  change  in  the  number  of 
engines. 

raor  to  1957,  predecessors  of  current 
§  21.19(b)(2)  sta^  that  an  applicant 
must  make  a  new  application  for  type 
certificate  if  the  proposed  change  was  to 
engines  employing  differen^rinciples 
of  operation  or  propukion.  meant 
that  an  applicant  desiring  to  replace 
reciprocating  engines  witii  the  same 
number  of  tuibopropeller  engines  would 
have  to  apply  for  a  new  type  certificate. 
During  that  period,  it  was  recognized 
that  considerable  advances  in  safety, 
reliability,  and  passenger  comfort  could 
be  realized  by  replacing  reciprocating 
engines  in  certain  transport  category 
airplanes  with  tuibopropeller  engines. 

In  order  to  encourage  such  beneficial 
changes,  the  refere]^  to  different 


principles  of  operation  was  deleted  in 
1957  for  transport  category  airplanes.  As 
a  result,  an  applicant  may  be  granted 
approval  for  a  conversion  of  this  nature 
without  applying  for  a  new  type 
certificate  providting  the  applicant 
complies  with  certain  later  standards 
applicable  to  turbine-powered  airplanes. 
In  the  broadest  sense,  all  powered 
airplanes  achieve  propulsion  by 
accelerating  a  mass  of  air  and/or  exhaust 
gases.  In  the  narrower  context  of 
§  21.19(b)(2),  however,  “principles  of 
propulsion’’  means  propeller-driven 
versus  turbojet. 

Section  21.19(b)(2)  also  states  that  an 
applicant  must  make  a  new  application 
for  a  type  certificate  if  the  proposed 
change  is  to  rotors  employing  different 
principles  of  operation  or  propulsion. 
The  FAA  is  not  aware  of  any  instance 
in  which  this  specific  section  was  the 
basis  for  requiring  an  application  for  a 
new  type  certificate;  any  change  of  this 
nature,  together  with  all  relat^ 
changes,  would  have  been  so  extensive 
that  a  new  type  certificate  would  have 
been  requir^  under  the  provisions  of 
S  21.19(a). 

The  FAA  has  never  granted  any 
exemptions  from  the  regulation  for  a 
new  aircraft  type  certificate  for  a  change 
to  engines  or  rotors  using  different 
principles  of  propulsion.  Similarly,  no 
exemptions  have  been  granted  from  the 
engine  or  propeller  type  certificate 
regiilations  for  chan^  involving  the 
principle  of  engine  operation,  for 
changes  in  the  number  of  propeller 
blades,  or  for  changes  in  the  principle 
of  pitch  change  operation. 

Under  §  21.101,  the  original  type 
certificate  may  be  amended  to  include 
changes  to  the  product  when  the 
applicant  demonstrates  that  it  complies 
with  the  same  airworthiness  standards 
as  the  original  product  plus  appropriate 
special  conditions,  and  the  change  does 
not  warrant  making  a  new  application 
for  a  type  certificate  under  §  21.19. 
Because  §  21.101  (a)  and  (b)  are 
incorporated  by  reference  in  §  21.115, 
these  procedures  are  equally  applicable 
to  persons  applying  for  supplemental 
tyro  certificates. 

Section  21.101(a)  requires  that  an 
applicant  for  a  change  to  &  type 
certificate  must  comply  with  either  the 
regulations  incorporate  by  refnence  in 
the  type  certificate  or  the  applicable 
regulations  in  effect  at  the  date  of 
application,  plus  any  other  amendments 
the  Administrator  finds  to  be  directly 
related.  The  “regulations  incorporate 
by  reference’’  are  the  regulations  that 
were  the  certification  bcais  for  the 
original  issuance  of  the  type  certificate. 
They  are  frequently  refene  to  as  the 
“original  certification  basis.” 
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If  an  applicant  chooses  to  show 
compliance  with  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change,  the  applicant  must  also 
comply  with  any  other  amendments  that 
are  dii^tly  related.  In  some  instances, 
a  regulation  may  be  amended  to  become 
less  stringent,  but  a  related  regulation 
may  become  more  stringent  In  a 
situation  of  this  natiure,  the  applicant 
must  also  comply  with  the  related 
compensating  relation  as  well. 

Current  §  21.101(a)  does  not  otherwise 
require  compliance  with  later 
amendments  and  does  not  grant  the 
Administrator  the  authority  to  require 
compliance  with  later  regulations  as  a 
method  to  increase  the  level  of  safety  of 
a  product. 

An  applicant  for  a  change  to  a  type 
certificated  product  is  responsible  for 
showing  that  the  entire  product,  as 
altered,  not  just  that  the  change  itself, 
complies  with  the  certification  basis, 
because  areas  that  have  not  been 
changed  may  be  affected  by  the  change. 
However,  the  applicant  ne^  not 
resubstantiate  diose  areas  of  the  product 
where  the  original  substantiation  has 
not  been  invaudated  by  the  change. 

Section  21.101(b)  pOTtains  to  changes 
for  which  the  regulations  incorporated 
by  reference  do  not  provide  adequate 
standards.  Such  eludes  generally 
involve  foatures  that  were  not  envisaged 
at  the  time  the  regulations  incorporate 
by  reference  were  adopted  and  are, 
therefore,  novel  or  unusual  with  respect 
to  those  regulations.  For  these  chan^, 
the  applicant  must  comply  with 
regulations  in  effect  at  the  date  of 
application  for  the  change  as  found 
necessary  to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  %  reference.  In 
this  case,  the  applicant  is  not  able  to 
select  any  amendment  of  the  regulation 
it  chooses  between  those  incorporated 
by  reference  and  those  in  existence  at 
the  date  of  the  application.  When 
regulations  in  effi^  at  the  date  of 
application  for  the  change  foil  to 
provide  adequate  standards,  the 
applicant  must  comply  with  special 
conditions  to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  ty  reference. 

Trends  in  Type  Cert^cation  of  Changes 

In  recent  years,  a  trend  has  developed 
toward  fewer  products  that  are  of 
completely  new  designs,  which  would 
require  new  type  cer^cates.  Over  a 
period  of  time;  a  SOTies  of  changes  to  an 
original  product  may  have  been  made  so 
that  the  current  model  is  substantially 
different  from  the  original  modeL 
Although  each  changed  product  in  such 
a  series  of  changes  may  differ  little  from 


its  immediate  predecessor,  the  changes 
could  result  collectively  in  a  product 
with  substantial  differences  ^m  the 
original  product 

For  example,  one  model  originally 
manufacture  as  a  normal  category 
airplane  with  two  reciprocating  engines 
has  been  changed  through  a  series  of 
alterations  to  incorporate  turfaopropeller 
engines,  a  stretched  and  heightened 
fuselage,  a  tricycle  landing  gear,  a 
modifie  wing  planform  and  a  42 
percent  increase  in  maximum  takeoff 
weight  In  this  particular  case,  the 
majority  of  changes  were  made  through 
the  FAA’s  issuing  supplemental  type 
certificates  to  modifiers  other  than  type 
certificate  holder.  However,  the  type 
certificate  holder  could  have  made  the 
same  incremental  changes  without 
applying  for  a  new  type  certificate  each 
time. 

In  another  instance,  a  type  certificate 
holder  effected  significant  changes  in 
the  design  of  a  tu^jet  transport 
category  airplane  without  obtaining  a 
new  type  cmtificate  by  making  a  series 
of  ch^ges  to  its  existing  type  certificate. 
Each  incremental  change,  by  itself,p.was 
determined  not  to  be  so  extensive  as  to 
require  a  new  type  certificate  under 
§  21.19(a).  This  airplane  evolved  into  a 
configuration  approximately  40  percent 
greater  in  fuselage  length  and  with  a  92 
percent  greater  maximiim  takeoff  weight 
than  the  original  model.  These  changes, 
which  have  been  incorporated  into 
newly  manufactured  airplanes,  are 
possible  because  the  FAA  issued 
amendments  to  the  type  certificate. 

Another  trend  in  manufecturing  is  to 
keep  products  in  production  over 
sever^  decades,  ^me  currently 
manufactured  transport  category 
airplanes  have,  for  example,  evolved 
from  airplane  models  originally  type- 
certificated  25  years  ago.  This  does  not 
imply  that  those  airplwes  are  “unsafe,” 
berause  they  do,  in  practice,  have 
features  that  address  the  intent  of  most 
of  the  current  airworthiness  standards. 
However,  current  procedural  regulations 
(part  21)  do  not  require  that  chimged 
products  comply  with  the  current 
airworthiness  standards. 

The  basic  premise  behind  the  FAA’s 
current  policies  for  the  procedure  and 
airworthiness  standards  for  type 
certification  is  that  the  highest  possible 
degree  of  safety  in  the  public  interest, 
should  be  achieved  by  products  being 
certificated  at  any  given  time.  In  deafing 
with  this  premise,  the  FAA  has  had  to 
continually  weigh  the  desire  for  the 
highest  level  of  safety  with  the  cost  to 
the  manufacturara,  operators,  and 
traveling  putdic  frur  amoving  that 
highest  possible  degree  of  safety  in  the 
pifolic  interest  This  balance  between 


safety  and  cost  has  been  exacerbated  by 
the  introduction  of  highly  sophisticated 
products  whose  development  and 
manufacture  have  become  enormously 
expensive.  This  is  one  reason  why,  as 
stated  before,  manufacturers  choose  to 
produce  more  and  more  changed 
products  that,  by  the  FAA  reg^tions, 
are  not  required  to  have  new  type 
certificates. 

The  FAA  maintaiim  that  the  issue 
should  not  be  whether  a  product  is 
produced  under  a  new  type  certificate 
or  an  amended  one.  The  issue  is 
whether  or  not  the  level  of  safety  of  the 
product,  embodied  in  the  airworthiness 
standards  it  complies  with,  is  as  high  as 
practicable.  In  addition,  to  require  areas 
imaffected  by  the  change  to  comply 
with  the  later  standards  is  not  only 
unreasonably  costly  but  may  reduce  the 
level  of  safety  of  the  product  due  to 
unforeseen  developmental  problems. 
The  manufacturers  are  constantly 
issuing  service  information  that 
describes  approved  alterations  that 
users  may  make  to  improve  the  level  of 
safety  of  the  product.  Thus,  it  is 
common  place  that  products  in  service 
today  possess  a  level  of  safety 
significantly  greater  than  that  embodied 
in  their  certification  basis. 

When  establishing  the  highest 
practicable  level  of  safety  for  a  changed 
product,  the  FAA  has  determined  that  it 
is  appropriate  to  assess  the  service 
history  of  a  product  as  well  as  the  later 
airworthiness  standards.  It  makes  little 
sense  to  mandate  changes  to  well 
imderstood  designs,  whose  service 
experience  has  l^n  acceptable,  merely 
to  comply  with  new  standards.  The 
clear  exception  to  this  premise  is  where 
the  new  standards  were  issued  to 
address  a  deficiency  in  the  design  in 
question  or  where  foe  service 
experience  is  not  applicable  to  the  new 
standards.  This  considoation  of 
airworthiness  standards  and  service 
experience  should  form  foe  basis  for 
developing  the  ceritifcaiton  basis  for  a 
change  in«  product 

It  can  be  argued,  for  consistency,  that 
new  airworth^ess  standards  should 
apply  across  foe  board  to  the  entire 
airo^  fleet;  however,  application  of 
new  standards  would  not  oe  practicable 
in  every  case.  Although  newly  designed 
aircraft  are  required  to  meet  ^1 
applicable  current  airworthiness 
standards,  in  many  cases  a  product 
being  changed,  for  which  o^y  an 
amended  t]q>e  certificate  is  needed,  is 
required  to  meet  only  the  standards 
referenced  in  the  original  type 
certificate.  Thus,  there  may  be  a 
considerable  difference  between  the 
standards  required  for  a  new  product 
and  for  a  product  undergoing  change.  A 
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product  undergoing  change  that  met  the 
applicable  standards  at  the  time  of 
original  type  certification  is  not 
currently  required  to  meet  more  current 
airworthiness  standards  except  in  those 
instances  where  retroactive  regulations 
have  been  issued  or  the  applicant  elects 
to  comply  with  later  amendments. 

In  recent  rulemakings,  the  FAA  has 
carefully  considered  whether 
corresponding  retroactive  action  is 
warranted  whenever  a  change  to  the 
airworthiness  standards  for  type 
certification  was  proposed.  In  those 
cases  where  it  has  bwn  deemed  that  a 
safety  benefit  conunensurate  with  the 
cost  could  be  achieved,  the  rulemaking 
has  also  included  a  proposal  to  change 
the  relevant  operating  regulations  to 
require  newly  manufactured  airplanes 
and/or  airplanes  in  service  to  comply 
retroactively  with  the  new  standard, 
regardless  of  whether  such  compliance 
would  be  required  as  a  condition  of  type 
certification.  For  instance,  some  of  the 
regulations  implemented  in  recent 
revisions  to  part  25  for  newly 
manufactured  airplanes  were  required 
for  the  existing  fleet  and  were 
implemented  in  the  operating 
regulations,  such  as  part  121. 

In  1965,  the  FAA  granted  an 
exemption  fiom  the  provisions  of 
§  21.19(b)(1)  to  permit  conversion  of  a 
four-engine  amphibian  to  a  twin-engine 
configmration  without  the  applicant 
applying  for  a  new  type  certificate. 
During  the  1980’s  thii^  applicants 
petitioned  for  exemptions  from  the 
above  regulations  so  they  could  convert 
Boeing  727  airplanes  from  the  original 
three-engine  configuration  to  ones  with 
two  engines  without  having  to  apply  for 
new  type  certificates.  Ano^er  applicant 
petitioned  for  a  similar  exemption  to 
replace  the  four  engines  of  a  Lockheed 
1329  Jetstar  aircraft  with  two  engines  of 
more  recent  vintage.  The  FAA  granted 
each  exemption  with  the  condition  that 
the  petitioner  comply  with  the 
provisions  of  then  ciurent  part  25  in  all 
areas,  systems,  components,  equipment, 
or  appliances  affected  by  the 
conversion. 

The  FAA  also  granted  a  number  of 
exemptions  that  permitted  increasing 
the  niunber  of  engines  without  the  need 
for  the  applicants  to  obtain  new  type 
certificates.  In  1985,  an  applicant 
received  an  exemption  to  replace  two 
reciprocating  engines  in  Grumman 
Albatross  amphibians  with  four  turbo 
propeller  engines  without  having  to 
obtain  a  new  type  certificate.  In  granting 
the  exemption,  the  FAA  concun^  that 
the  alteration  should  improve  the 
Albatross  by  increasing  safety, 
increasing  power  plant  reliability,  and 
improving  overall  aircraft  efficiency. 


The  exemption  noted  that  compliance 
with  §  21.19(b)(1)  would  have  required 
changes  to  some  basic  systems  that  had 
provided  satisfactory  performance  for 
many  years  and  had  contributed  to  the 
safety  record  of  those  airplanes. 
Applying  then-current  regulations  to 
components  and  systems  not  affected  by 
the  installation  of  the  four  engines 
would  have  been  time  consuming  and 
costly,  and  would  not  necessarily  have 
contributed  any  safety  benefits.  As  with 
the  exemptions  to  reduce  the  number  of 
engines,  this  exemption  was  granted 
with  the  condition  that  the  petitioner 
comply  with  the  provisions  of  then 
current  part  25  in  all  areas,  systems, 
components,  equipment,  or  appliances 
affected  by  the  conversion. 

A  similar  exemptions  also  granted  in 
1989  to  enable  an  applicant  to  increase 
the  number  of  engines  from  one  to  two 
in  certain  Bel  206  series  rotorcraft.  The 
petitioner  cited  the  increased  safety 
afforded  by  a  twin-engine  configuration 
in  the  event  a  failure  occurred  during 
hover,  and  also  the  enhanced  altitude 
performance.  As  a  condition  of  the  grant 
of  exemption,  the  applicant  was 
required  to  show  that  the  altered 
rotorcraft  complied  with  the  standards 
of  part  27  in  effect  at  the  date  of 
application  for  the  change  for  all  ueas, 
systems,  equipment,  or  appliances  that 
were  changed  or  significantly  affected 
by  the  change. 

These  exemptions  point  out  an 
important  feature  that  has  been 
included  in  this  proposed  rulemaking. 
The  number  of  engines  is  not.  in  itself, 
an  appropriate  criterion  for  requiring  an 
application  for  a  new  type  certificate  as 
long  as  the  type  design  complies  with 
the  regulations  effective  at  the  date  of 
the  application  for  the  change  in  those 
areas  changed  or  affected  by  the  change. 

Recent  FAA  Actions 

Apart  from  safety  considerations, 
there  has  also  been  a  growing 
international  concern  that  some 
changed  products  are  given  an  unfair 
competitive  advantage  over  those  that 
are  of  new  design  and  must  comply 
with  later  standards. 

Because  of  these  concerns,  the  FAA 
participated  in  the  activities  of  an  ad 
hoc  committee  sponsored  by  the 
Aerospace  Industries  Association  of 
America,  known  as  the  International 
Certification  Procedures  Task  Force 
(ICPTF).  In  addition  to  the  FAA.  this 
task  force  included  representatives  of 
the  European  Joint  Aviation  Authorities, 
Transport  Canada,  Aerospace  Industries 
Association  of  America,  Air  Transport 
Association  of  America,  General 
Aviation  Manufacturers  Association, 
International  Air  Transport  Association, 


Association  Europeeime  des 
Constructeurs  de  Materiel  Aerospatial, 
Aerospace  Industries  Association  of 
Canada,  Air  Line  Pilots  Association,  and 
Association  of  European  Airlines. 

The  ICPTF  was  organized  to  develop 
the  philosophy  and  the  necessary 
regulatory  text  and  advisory  material 
that  woiild  provide  for  the 
implementation  of  later  regulatory 
amendments  applicable  to  aeronautical 
products  undergoing  change,  products 
in  production,  and  products  in  service. 
The  specific  tasks  of  the  ICPTF  were:  (1) 
Develop  the  type  certification 
philosophy  for  changes  to  aeronautical 
products,  including  revisions  to  the 
regulations  and  associated  advisory 
material;  (2)  Develop  the  necessary 
guidance  information  on  the  use  of 
“service  experience”  in  the  type 
certification  process;  and  (3)  Develop  a 
method  to  evaluate  the  safety  impact 
and  cost  effectiveness  of  revisions  to  the 
airworthiness  standards. 

In  order  to  develop  future  proposed 
safety  standards  by  using  a  system-type 
analysis,  the  FAA  chartered  a  committee 
of  s^ty  experts,  known  as  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC),  on  February  5, 1991.  This 
committee  established  the  International 
Certification  Procedures  Working 
Group,  which  consists  of  the  original  ad 
hoc  committee  formerly  known  as  the 
ICPTF.  The  task  assigned  to  this 
working  group  was  to  present  to  ARAC 
various  proposals  pursuant  to  its  area  of 
expertise.  ARAC  then  had  the  option  to 
submit  these  reconunendations  to  the 
FAA,  and  the  FAA  would  decide 
whether  or  not  to  issue  a  proposal  based 
on  the  ARAC  recommendations. 

The  Working  Group  presented  to 
ARAC  an  NPRM  and  associated 
advisory  material  concerning  the  type 
certification  procedures  for  changes  to 
aeronautical  products,  newly 
manufactured  products,  and  products 
already  in  service.  ARAC,  in  turn, 
submitted  these  documents  as 
recommendations  to  the  FAA.  The  FAA 
recognizes  the  difficult  task  the  working 
group  undertook  in  the  effort  to  address 
the  issues  in  this  proposed  rule  and  in 
the  advisory  material.  Much  of  the  woric 
done  within  the  working  group  could 
not  have  been  accomplished  without  the 
assistance  of  working  group  members 
representing  the  aviation  community. 
The  rxilemaking  proposed  by  the  FAA  in 
this  notice  reflects  the  ARAC 
recommendations  in  the  type 
certification  procedures  for  changed 
products  witii  only  minor  changes. 
Similar  proposed  changes  have  been 
published  by  the  Joint  Aviation 
Authorities. 
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complete  investigation  of  compliance  is 
required.  AccorcOngly,  this  proposal 
would  delete  these  types  of  changes 
from  §  21.19.  Under  proposed  §  21.101, 
with  certain  exceptions,  these  types  of 
changes  and  all  areas,  systems, 
components,  equipment,  and  appliances 
affected  by  the  changes  would  have  to 
comply  with  the  regulations  in  effect  at 
the  ^te  of  application  for  the  change  to 
the  type  certificate. 

Section  21.101 

Current  §  21.101(a)  states  that  if  a 
person  applies  for  a  change  in  a  type 
certificate,  the  product  must  comply 
with  either  the  regulations  referenced  in 
the  type  certificate  or  the  applicable 
regulations  in  effect  at  the  date  of  the 
application  for  the  change,  if  elected  by 
the  applicant,  plus  any  other 
amendments  the  Administrator  finds  to 
be  directly  related. 

Current  paragraph  (b)  addresses  novel 
or  imusual  design  features  where  the 
Administrator  ^ds  that  the  regulations 
incorporated  by  reference  in  the  type 
certificate  do  not  provide  adequate 
standards.  In  this  case  the  applicant 
must  comply  with  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change  and  any  necessary  special 
conditions  “to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  by  reference  in 
the  type  certificate  for  the  product.” 

This  means  that  the  level  of  safety  mvist 
be  at  least  equal  to  the  level  of  safety 
that  was  required  by  the  regulations 
referenced  in  the  type  certificate. 

To  ensure  that  the  products  meet  the 
latest  airworthiness  standards  wherever 
practicable,  proposed  §  21.101  would 
specify  that,  wi^  certain  exceptions,  the 
applicant  for  a  chaise  must  comply 
with  the  applicable  regulations  in  effect 
at  the  date  of  the  application  for  the 
change.  The  intent  of  this  proposal  is  to 
apply- the  applicable  regulations  in 
e%ct  at  the  date  of  the  application  to 
those  areas,  systems,  components, 
equipment,  and  appliances  affected  by 
the  change.  For  those  areas,  systems, 
components,  equipment,  and  appliances 
not  ^ected  by  the  change,  continued 
compliance  with  the  relations 
incorporated  by  reference  in  the  type 
certificate  is  considered  acceptable. 

Section  21.101(a) 

This  proposed  paragraph  would 
require  an  applicant  for  a  chai^  to  a 
type  certificate  to  comply  with  the 
applicable  regulations  in  effect  at  the 
date  of  the  application  for  the  change, 
also  referred  to  as  the  later  regulations, 
and  with  parts  34  and  36. 


Section  21.101(b) 

This  proposed  paragraph  would 
provide  exceptions  to  the  regulation  in 
proposed  paragraph  (a),  permitting  the 
applicant  to  comply  with  earlier 
amendments  to  the  regulations.  A 
“regulation”  as  used  herein  means 
individual  paragraphs  of  the  Federal 
Aviation  Regulations  or  predecessor 
regulations.  When  choosing  the 
amendment  level  of  a  regulation,  all 
related  regulations  associated  with  that 
amendment  level  would  have  to  be 
included.  The  amendment  level  chosen 
would  not  be  allowed  to  predate  either 
the  existing  basis  or  anything  required 
by  the  retroactive  sections,  §§  23.2,  25.2, 
27.2,  or  29.2.  Design  changes  vary  in 
both  complexity  and  magnitude  so  it  is 
necessary  for  each  proposed  change  to 
be  evaluated  on  a  case  by  case  basis, 
taking  into  accoimt  previous  changes 
and  their  certification  basis.  Individual 
incremental  changes  may  be  modest; 
however,  the  cumulative  effect  can 
result  in  a  significant  overall  change.  In 
this  context,  the  following  factors 
should  be  considered:  (1)  the  extent  of 
the  previous  changes  and  the  extent  to 
which  later  amendbnents  have  been 
addressed  for  these  individual  changes; 
and  (2)  the  extent  of  revisions  to  the 
airworthiness  standards  from  those  of 
the  original  certification  basis  of  the 
model  being  changed.  When  an 
essentially  new  product  is  developed, 
step  by  step,  through  a  series  of  non- 
substantial  design  changes,  it  should 
achieve  a  level  of  safety  similar  to  that 
of  a  comparable  new  product. 

Substantial  changes  are  addressed  in 
§  21.19.  Those  that  are  not  substantial 
will  be  either  nonsignificant  or 
significant.  A  small  weight  increase  or 
the  installation  of  a  flight  management 
system  is  an  example  of  a  non¬ 
significant  change.  The  installation  of  a 
cargo  door  is  an  example  of  a  significant 
change.  A  change  frnm  a  low  wing  to  a 
high  wing  is  an  example  of  a  substantial 
change. 

In  evaluating  a  design  and  making  the 
final  determination  of  nonsignificant  or 
significant,  under  the  exceptions 
provided  for  in  §  21.101(b),  the  FAA 
would  rely  on  documented  engineering, 
safety,  and  economic  data.  Any  data 
submitted  by  the  applicant  shovdd  have 
the  same  degree  of  thoroughness  and 
engineering  quality  expected  for  initial 
compliance  with  airworthiness 
standards. 

Section  21.101(b)(1) 

This  proposed  paragraph  would 
provide  the  first  exception  to  the 
regulation  in  proposed  paragraph  (a),  to 
show  compliance  with  the  later 


applicable  regulations.  The  proposed 
paragraph  would  state  that  the  applicant 
would  be  allowed  to  demonstrate 
compliance  with  earlier  regulations,  but 
not  earlier  than  the  regulations 
incorporated  in  the  existing  certification 
basis,  if  the  effect  of  the  proposed 
change  is  not  significant,  tal^g  into 
accormt  earlier  design  changes  and 
previous  updating  of  the  type 
certification  basis. 

There  may  be  concurrent  significant 
and  non-significant  changes  made  to  a 
product.  For  example,  there  may  be  a 
small  change  in  the  model  of  engines 
used  at  the  same  time  large  changes  are 
made  to  the  airframe.  Each  part  of  the 
total  change  would  be  evaluated  to 
determine  its  significance  on  its  own 
merit.  It  must  be  recognized,  however, 
that  a  munber  of  related  non-significant 
changes  may  collectively  represent  a 
significant  change  to  the  product 

Section  21.101(b)(2) 

This  proposed  paragraph  would 
provide  the  second  exception  to  the 
regulation  in  proposed  paragraph  (a),  to 
show  compliwce  with  the  later 
applicable  regulations.  The  proposed 
paragraph  would  state  that  the  applicant 
may  show  compliance  with  earlier 
regiilations  for  those  areas,  systems, 
components,  equipment,  and  appliances 
that  are  not  affect^  by  the  change. 

The  FAA  recognizes  that  arbitrarily 
requiring  compliance  with  later 
regulations  in  areas,  systems, 
components,  equipment,  and  appliances 
not  affected  by  the  change  may  cause 
redesign  of  components  that  have  an 
acceptable  service  record  without  an 
attendant  improvement  in  safety,  or  may 
have  the  coimterproductive  effect  of 
discouraging  any  changes  at  all, 
including  those  that  would  provide  a 
notable  improvement  in  safety. 

Section  21.101(b)(3) 

This  proposed  paragraph  would 
provide  the  third  exception  to  the 
regulation  in  proposed  paragraph  (a)  to 
show  compliwce  with  the  later 
applicable  regulations.  If  compliance 
with  a  regulation  in  effect  at  the  date  of 
the  application  for  the  change  would 
not  contribute  materially  to  the  level  of 
safety  of  the  product  to  be  changed,  or 
would  be  impractical,  the  applicant  may 
demonstrate  compliance  with  an  earlier 
amendment  of  a  regulation  provided 
that  the  amended  regulation  does  not 
precede  either  the  corresponding 
regulation  in  §§  23.2,  25.2,  27.2,  or  29.2 
of  this  chapter,  or  the  corresponding 
regulation  incorporated  by  reference  in 
the  type  certificate. 

Compliance  witii  the  later  amendment 
would  be  considered  to  “not  materially 
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contribute  to  the  level  of  safety”  if  the 
level  of  safety  achieved  by  the  existing 
design  with  the  proposed  design  change 
would  not  be  enhanced  by  compliance 
with  that  later  amendment.  In 
demonstrating  this,  the  applicant  would 
show  that  the  level  of  safety  achieved  by 
the  existing  design  incorporating  the 
proposed  design  change  would  achieve 
a  safety  level  similar  to  that  reflected  in 
the  later  amendment. 

The  fectors  that  would  be  considered 
in  comparing  the  level  of  safety 
achieved  by  the  existing  design 
incorporating  the  proposed  design 
change  with  the  level  of  sidety  achieved 
by  compliance  with  the  later 
amendment  would  include:  whether  the 
product  has  compensating  design 
features;  the  extent  that  the  service 
experience  of  the  product  shows  that 
the  operational  performance  and 
reliability  of  the  product  provides  a 
level  of  ^ety  similar  to  that  of  later 
amendments;  and  whether  compliance 
with  a  later  amendment,  notably  when 
it  necessitates  a  redesign,  would  have  an 
adverse  effect  on  safety  in  terms  of 
operational  performance  and  reliability. 

Nothing  wovdd  -limit  the  future 
operation  or  transfer  of  a  product  after 
a  design  change  is  approved  with  an 
older  certification  basis;  furthermore, 
the  intent  of  this  proposal  is  to  establish 
certification  bases  appropriate  to  the 
designs  of  the  products  and  the  designs 
of  the  changes.  Therefore,  if  an 
applicant  for  a  design  change  is 
changing  one  or  two  items  of  a  product, 
and  another  applicant  is  making  the 
same  change  to  100  items  of  the  same 
product,  the  applicant’s  design  changes 
should  be  cer^cated  to  the  same  Ixisis. 

Demonstrating  that  compliance  with 
later  regulations  would  not  materially 
contribute  to  the  level  of  safety  could 
necessitate  analyses  of  the  safety 
features  of  the  existing  design  and  the 
proposed  change,  and  an  an^ysis  of  the 
safety  concerns  addressed  by  the 
relevant  amendment.  The  evaluation 
may  be  accomplished  using  a 
numerical-statistical  appfbach,  subject 
to  the  availability  and  relevance  of 
applicable  data.  In  practice,  engineering 
judgment,  based  on  scientific,  rational, 
and  reasoned  analysis  of  the  relevant 
data,  would  be  us^  in  the  development 
of  this  evaluation.  The  essentials  of  the 
evaluation  would  involve: 

a.  A  clear  understanding  of  the 
regulatory  change  and  what  prompted 
the  change; 

b.  A  detailed  knowledge  of  the 
proposed  desim  feature;  and 

c.  A  comprehensive  review  of  the 
applicable  service  experience. 

An  applicant  may  m  unable  to  show 
that  compliance  with  the  original 


certification  basis,  together  with  the 
level  of  ^ety  demonstrated  by  the 
applicable  service  experience,  provides 
a  level  of  safety  similar  to  that  of  the 
later  airworthiness  regulations.  If 
compliance  with  the  later  airworthiness 
regulations  would  then  involve  a  design 
cl^ge,  the  benefits  of  such  a  redesign 
would  be  considered  in  the  light  of  any 
possible  adverse  effects  of  the  redesign 
on  safety. 

An  applicant  for  a  change  to  a  type 
certificate  would  not  be  required  to 
demonstrate  that  the  changed  product 
complies  with  a  later  amendment  to  an 
airworthiness  standard  if  the  applicant 
shows  that  such  compliance  would  be 
“iinpractic^.”  Compliance  with  a  later 
amendment  would  be  considered 
“impractical”  when  the  applicant  can 
establish  that  the  cost  of  die  design 
chcmgs  and  related  changes  necessary  to 
demonstrate  compliance  with  the 
amendment  would  not  be 
commensurate  with  the  resultant  safety 
benefit  Where  compliance  with  the 
later  amendment  would  prompt  a 
redesign,  the  cost  of  redesigning  other 
parts  of  the  product  to  accommodate 
this  redesign  also  would  be  considered. 

The  FAA  continually  weighs  the 
desire  for  the  maximum  level  of  safety 
with  the  cost  to  the  manufacturers, 
operators,  and  traveling  public  for 
achieving  that  level  of  safety.  If  the 
designer  of  an  aircraft  in  development  is 
tasked  with  incorporating  a  “change”  to 
a  system  in  that  new  design,  the 
designer  usually  has  many  more  options 
in  making  “changes”  to  related  systems 
to  accommodate  the  “change.” 
Conversely,  the  systems  related  to  a 
system  to  be  changed  in  a  certificated 
design  have  been  established,  and  there 
may  be  few  such  options,  if  any.  These 
restraints  are  exacerbated  by  a  change  in 
the  certification  basis,  and  the 
consideration  of  the  service  experience 
of  the  product.  Under  these  conditions, 
it  may  become  unreasonably  costly  for 
the  change  to  comply  with  the  latest 
standards. 

A  safety  benefit-resource  evaluation 
could  be  used  to  assist  in  determining 
impracticality,  and  would  be  discussed 
between  the  applicant  and  the 
Administrator  while  establishing  the 
certification  basis.  The  economic  issues 
associated  with  compliance  with  the 
later  amended  airworthiness  standards 
would  be  a  major  portion  of  this 
evaluation. 

Any  safety  benefit-resource  evaluation 
used  to  determine  “impractical”  should 
evaluate  the  enhancement  of  the  safety 
involved  with  complying  with  the 
airworthiness  regulation  under 
consideration  along  with  the  cost 
associated  with  this  compliance.  ’This 


evaluation  would  weigh  the  factors 
associated  with  the  safety  benefit  and 
the  factors  associated  with  the  cost  of 
compliance. 

The  factors  involved  with  the  safety 
issue  could  include  seriousness  of  the 
consequences  of  the  hazard  that  the 
regulatory  change  addresses,  fitequency, 
of  those  consequences,  and  the 
effectiveness  of  applying  the  regulatory 
change  to  the  chang^  product  The 
factors  involved  with  the  cost  of 
compliance  could  include  labor,  new 
capital  equipment  needed,  materials, 
operating  cost  increase,  and  revenue 
loss.  The  agency  is  seeking  comments 
on  this  concept  of  using  “Impractical” 
as  defined  herein. 

Associated  Advisory  Circular 

The  proposed  associated  advisory 
circular  includes  guidance  for  purposes 
of  complyii^  with  the  reqiiirements  of 
this  proposed  rule.  This  advisory 
circular  also  contains  a  safety  benefit- 
resources  evaliiation  guide,  which  was 
recommended  by  the  ARAC  to  be  an 
acceptable  means  of  compliance  with 
the  exceptions  of  proposed  §  21.101(b). 
As  elsewhere  in  tl^  edition  of  the 
Federal  Register,  the  safety  benefit- 
resomx^  evaluation  guide  has  been 
included  in  the  draft  advisory  circular 
for  purposes  of  information  only.  The 
safety  benefit-resource  guide  does 
describe  some  of  the  kinds  of  issues  that 
the  applicant  would  address,  and  the 
FAA  would  consider,  in  determining 
the  certification  basis  in  accordance 
with  this  proposed  rule. 

Section  21.101(c) 

This  proposed  paragraph  would 
contain  the  provisions  of  current 
§  21.101(b)(2)  concerning  special 
conditions.  For  consistency  with  the 
other  proposed  changes  to  §  21.101,  this 
paragraph  would  state  that  an  applicant 
for  a  chimge  must  comply  with  any 
special  conditions,  and  amendments  to 
those  special  conditions,  if  needed,  that 
would  provide  a  level  of  safety  equal  to 
that  established  by  the  regulations  in 
effect  at  the  date  of  the  application  for 
the  change.  The  interpretation  of  “novel 
or  unusui^  design  features”  shall  be  the 
same  as  present  practice  under  current 
S  21.101(b)(2).  The  provisions  of  current 
§  21.101(b)(1).  concerning  the  use  of 
later  regulations  when  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  staiulards  with  respect 
to  the  proposed  change,  would  no 
longer  be  needed  and  would  not  be 
incorporated  into  the  proposed 
regulation.  This  is  because  proposed 
S  21.101(a)  would  require  the  use  of 
later  regulations. 
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The  provisions  of  current  §  21.101(c), 
concerning  the  replacement  of 
reciprocating  engines  with 
tuibopropeller  engines,  are  not 
incorporated  into  the  proposed 
regulation.  A  change  of  this  nature 
would  be  consider^  a  significant 
change,  and  compliance  with  the 
regulations  in  ef^t  at  the  date  of 
application  for  the  change,  therefore, 
would  be  required. 

Section  21.101(d) 

This  proposed  paragraph  would  state 
that  an  application  for  a  change  to  a 
type  certificate  for  a  transport  category 
aircraft  would  be  efiective  for  5  years, 
and  an  application  for  a  change  to  a  type 
certificate  for  all  other  products  would 
be  effective  for  3  years.  These  proposed 
effectivity  periods  for  an  application  are 
the  same  as  those  in  current  $  21.17  (c) 
and  (d)  for  an  application  for  a  type 
certificate.  Because  current  §  21.101 
requires  compliance  with  the 
regulations  incorporated  by  reference  in 
the  type  certificate  and  berause  the 
certification  basis  of  the  original 
product  doesn’t  change,  having  an 
effectivity  period  for  an  application  for 
a  design  change  has  not  bimn  necessary. 
Under  the  proposed  §  21.101,  which 
would  require  meeting  the 
airworthiness  standards  in  effect  at  the 
date  of  the  application  for  the  change, 
it  is  necessary  to  limit  the  effectivity  of 
the  application  for  a  change,  to  support 
the  intent  of  the  proposed  regulation. 
This  proposed  section  would  state  that 
if  an  application  for  a  design  change 
expires,  an  applicant  may  file  a  new 
application  or  apply  for  an  extension  of 
the  original  application  as  in  present 
$  21.17  (c)  and  (d). 

Section  21.101(e) 

This  proposed  paragraph  would 
contain  procedures  that  would  be 
applicable  for  changes  of  aircraft, 
ainxaft  engines,  and  propellers  that 
have  been  t]rpe  certifica^  using  the 
airworthiness  standards  listed  in 
Chapter  1.  Proposed  paragraph  (e)(1)  of 
§  21.101  would  mandate  that  the 
certification  basis  for  a  change  to  a 
product  certificated  under  t^ 
applicable  regulations  that  preceded 
parts  23.  25,  27,  29,  31, 33,  or  35  would 
be  established  in  the  same  manner  as  a 
change  to  a  product  certificated  under 
one  of  these  parts.  For  example,  an 
applicant  would  be  required  to  show 
compliance  with  the  latest 
amendmait(s)  under  part  23  that  would 
apply  to  a  change  to  a  small  airplane 
originally  certificated  under  Part  3  of 
the  Civil  Air  Regulations  (CAR  3).  A 
change  to  an  airplane  type  certificated 
under  Special  Federal  Aviation 


Regulation  No.  41  (SFAR  41),  would  be 
handled  somewhat  difierently.  The 
SFAR  41  reqviirements  incorporated  by 
reference  in  the  type  certificate  of  such 
an  airplane  have  expired,  and  may  no 
longer  be  used  for  purposes  of  issuing 
certificates;  accordingly,  under 
proposed  §  21.101,  o^y  the  latest 
amendments  of  the  part  23  requirements 
of  the  SFAR  41  certification  b^is  would 
be  applicable  for  a  change  to  an  SFAR 
41  airplane  design. 

Applicability  of  this  proposed 
regulation  would  include  changes  to 
products  type  certificated  under 
§§  21.21  and  21.29.  In  addition,  these 
proposed  procediues  would  be 
applicable  for  changes  of  aircraft  that " 
have  been  type  cer^cated  under 
§§  21.24,  21.25,  21.27,  and  special 
classes  of  aircraft,  where  a  part  of  the 
certification  basis  contains  regulations 
from  the  airworthiness  standa^  listed 
in  Chapter  1. 

At  first  glance,  because  some  of  the 
certification  basis  of  aircraft  type 
certificated  under  §§  21.24,  21.25,  21.27, 
and  special  classes  of  aircraft  do  not 
completely  consist  of  airworthiness 
standards  of  the  Federal  Aviation 
Regulations,  aircraft  type  certificated 
imder  these  regulations  may  not  appear 
to  completely  benefit  from  the 
procedures  of  this  proposed  rulemaking. 
However,  after  careful  consideration, 
tfie  FAA  has  determined  that  the  level 
of  safety  of  changes  to  an  aircraft  that 
has  been  type  cortificated  under  any  of 
these  regulations,  would  benefit  fiom 
the  enhanced  safety  associated  with  the 
appropriate  later  amendments  of  those 
portions  of  the  airworthiness  standards 
that  are  a  part  of  the  certification  basis. 
This  takes  into  consideration  that  the 
certification  basis,  in  some  cases,  may 
consist  of  airworthiness  standards  as 
well  as  other  requirements  found  by  the 
Administrator  to  be  necessary  to 
provide  an  equivalent  level  of  safety. 

For  example,  the  certification  basis  for 
a  special  cl^  aircraft  or  primary 
category  aircraft  may  be  based,  in  part, 
on  portions  of  those  airworthiness 
standards  contained  in  Chapter  1  that 
were  found  by  the  Administrator  to  be  . 
appropriate  for  the  specific  type  design. 
Since  revisions  are  frequently  made  to 
the  airworthiness  standards  to  upgrade 
the  minimum  level  of  safety  requi^  for 
civilian  aircraft  and  to  incorporate 
certification  standards  for  modem-state- 
of-the-art  technology,  it  seems  logical 
that  the  level  of  safety  of  changes  to 
special  class  aircraft  would  benefit  fiom 
compliance  with  the  later  airworthiness 
standards.  These  proposed  procedures 
would  apply  only  to  those  parts  of  the 
certification  basis  that  were  obtained 


from  the  airworthiness  standards  listed 
in  Chapter  1. 

Joint  Aviation  Requirements,  JAR  22, 
is  a  published  regulation  being  used  as 
a  means  of  compliance  by  the  FAA  for 
gliders,  as  a  special  class  of  aircraft,  but 
this  regulation  is  not  listed  in  Chapter 
1;  therefore,  the  proposed  procedures 
would  not  be  applicable  in  this  case. 
Although  these  procedures  are  not 
intend^  to  be  applicable  to  the  Joint 
Aviation  Requirements,  an  applicant 
may  comply  with  thee  procedures  when 
the  Admi^strator  finds  them  acceptable 
for  a  specific  application. 

Surplus  milit^  aircraft,  type 
certificated  in  the  restricted  category 
under  §  21.25(a)(2),  normally  are 
accepted  on  the  b^is  of  the  previous 
military  qualifications  acceptance  and 
service  record  in  lieu  of  showing 
compliance  with  airworthiness 
standards  in  Chapter  1.  However,  a 
change  to  these  aircraft  for  a  special 
purpose  operation  usually  is  not 
supported  by  the  military  service 
history  and  needs  to  comply  with  an 
airworthiness  standard.  Compliance 
with  the  later  amended  airworthiness 
standard  for  the  change  would  not  be 
appropriate  as  the  aircraft  did  not  meet 
an  airworthiness  standard  initially. 

Limited  category  aircraft  are  surplus 
military  aircraft,  mostly  from  World  War 
n,  that  were  type  certificated  under  Part 
9  of  the  Civil  Air  Regulations  for  use 
other  than  air  transport  These  aircraft 
were  not  intended  to  carry  persons  or 
property  for  compensation  or  hire,  and 
normally  were  accepted  on  the  basis  of 
their  previous  military  qualifications 
acceptance  and  service  record. 

However,  a  change  to  these  aircraft 
usually  is  not  supported  by  the  military 
service  history,  therefore,  the  change 
must  comply  with  appropriate 
airworthiness  stands^.  It  seems  logical 
that  the  level  of  safety  of  changes  to 
aircraft  that  have  not  been  type 
certificated  to  an  airworthiness  standard 
would  not  benefit  from  compliance  with 
the  later  airworthiness  standards. 

Section  21.115 

The  type  certificate  holder  may  obtain 
approv^  for  a  change  either  by 
amending  the  type  certificate  tmder 
§  21.101  or  by  obtaining  a  supplemental 
type  certificate  under  §  21.115.  Any 
oUier  modifier  would  have  to  obtain  a 
supplemental  type  certificate  under 
§  21.115.  There  ^ould  not  be  a 
difference  in  the  certification  basis  for  a 
change  to  a  type  certificated  product 
between  these  two  methods  of  approval, 
amended  type  certificate  or 
supplement  type  certificate. 

Current  $  21.115  incorporates  the 
provisions  of  current  $  21.101(a)  and  (b) 
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by  reference,  making  the  provisions  of 
the  latter  section  equally  applicable  to 
applicants  for  supplement^  type 
certificates.  In  view  of  the  proposed 
changes  to  §  21.101,  it  is  necessary  to 
amend  §  21.115  to  refer  simply  to 
§  21.101  rather  than  specifically  to 
§  21.101(a)  and  (b).  Tl^  would  not  be 
a  substantive  change. 

Section  25.2 

Current  §  25.2(c)  incorporates  the 
provisions  of  current  §§  21.101(a)(2)  and 
(b)  by  reference,  addressing  the 
subsequent  revisions  to  the  special 
retroactive  regulations.  To  remain 
consistent  with  the  proposed  changes  to 
§  21.101,  it  is  necessary  to  amend 
§  25.2(c)  to  refer  to  §  21.101(a).  This 
would  not  be  a  substantive  change. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

International  Compatibility 

The  proposal  results,  primarily,  from 
a  recommendation  harmonized  with  the 
aviation  authorities  of  Canada  and 
Europe.  Similar  corresponding  changes 
to  relations  governing  type 
certification  procedures  for  changed 
products  are  being  proposed  by 
Transport  Canada  and  the  Joint  Aviation 
Authorities. 

Regulatory  Evaluation,  Regulatory 
Fl^bility  Determination,  and  Trade 
Impact  Assesament 

Changes  to  federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
Federal  agencies  to  promulgate  new 
regulations  or  modify  existing 
relations  only  if  the  potenfid  benefits 
to  society  outweigh  the  potential  costs. 
Second,  the  Regulatory  Hexibility  Act 
of  1980  leqiiires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  assessments, 
the  FAA  has  determined  that  this 
proposed  rule:  (1)  would  generate 
benefits  exceeding  its  costs  and  is  not 
"significant”  as  defined  in  Executive 
Order  12866;  (2)  would  not  be 
“significant”  as  defined  in  DOT’S 
Policies  and  Procedures;  (3)  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  would  not  restrain  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 


Regulatory  Evaluation  Summary 

The  following  discussion  of  costs  and 
benefits  is  provided  because  the 
proposed  procedures  would  be 
explicitly  incorporated  into  formal 
regulations.  By  administrative  policy, 
the  FAA  is  ahWdy  urging  designers  to 
show  that  certain  cha^c^  products 
comply  with  selected  amendments  that 
were  adopted  after  the  initial 
application  for  type  certification  of  the 
baro  product.  It  is  likely  that  such 
administrative  decisions  would 
continue,  to  some  unknown  degree  for 
an  unknown  proportion  of  type 
certificated  products,  in  the  absence  of 
the  proposed  rule. 

The  proposed  rule  would  not  initiate 
a  specific  certification  standard  or 
requirement  per  se,  but  instead,  would 
formally  alter  the  manner  in  which 
existing  and  future  standards  would  be 
determined  to  be  applicable.  As  a  result, 
the  FAA  can  descrilM,  but  is  not  able  to 
quantify,  the  costs  and  benefits  of  the 
propos^.  A  quantification  of  the 
impacts  would  require  a  forecast  of 
potential  future  changes  to  all  commuter 
and  transport  category  airplane  models; 
all  rotorcraft;  and  all  other  categories  of 
regulated  aircraft,  aircraft  engines,  and 
propellers.  In  addition,  a  quantified 
evaluation  would  require  a  review  of  all 
applicable  regulations  that  have  been 
adopted  during  the  intervening  period 
after  the  type  certification  of  the 
product,  plus  engineering  appraisals  of 
the  intended  chides  for  each  product, 
the  effects  of  those  changes  on  other 
systems  and  components,  and  the 
economics  associated  witii  bringing 
each  afiected  system  and  component  up 
to  the  standards  of  the  intervening 
regulations.  No  reasonably  acciuate 
estimate  of  these  fectors  can  be  made. 

In  addition  to  the  absmice  of  a 
comprehensive  estimate,  no  examples  of 
such  cost  estimates  are  available  for  this 
evaluation.  In  some  instances,  the  FAA 
has  urged  manufacturers  of  changed 
products  to  comply  with  later 
regulations.  In  association  with  these 
actions,  individual  manufacturers  of 
proposed  changed  products  have 
evaluated  the  costs  and  benefits  that 
would  be  incurred  to  meet  the  pertinent 
standards.  Due  to  competitive  economic 
considerations,  however,  such 
information  is  considered  proprietary 
and  is  not  available. 

The  attributahle  costs  of  this  proposal 
are  the  incremental  costs  that  would  be 
incurred  to  meet  any  additional  or  more 
stringent  standards,  adopted  altar  the 
application  for  type  certification  of  the 
i^tial  product,  that  would  not  be 
requir^  in  the  absence  of  this  proposal. 
Similarly,  the  direct  benefit  of  the 


proposal  is  the  augmented  safety  that 
would  result  frum  meeting  such 
standards.  Although  the  attributahle 
costs  and  benefits  cannot  actually  be 
quantified,  the  proposed  rule  is 
premised  on  an  an^ysis  to  verify  that 
any  actions  taken  pursuant  to  it  would 
be  cost  beneficial. 

As  noted  in  the  description  of  the 
proposal,  compliance  with  later 
regulations  would  not  be  required  for  a 
change  that  is  not  classified  as  being 
significant,  for  those  areas  or 
components  not  afiected  by  the  change, 
or  where  compliance  with  later 
regulations  would  not  contribute 
materially  to  the  level  of  safety  or  would 
be  “impractical.”  Compliance  with  later 
amendments  would  be  considered 
impractical  if  the  applicant  can  show 
that  such  compliance  would  result  in 
costs  that  are  not  consistent  with  the 
possible  safety  benefits.  Further 
guidance  on  tiie  definition  of  what 
constitutes  a  significant  change  would 
be  provided  in  an  advisor  circular. 

In  addition  to  the  benefits  of  any 
individual  action  taken  pursuant  to  the 
proposed  rule,  the  proposal  would  also 
generate  procedural  benefits.  The 
formalization  of  this  policy  by 
regulation  would  exp^te  decisions 
alwut  the  certification  basis  of  proposed 
changed  products  and,  therefore,  would 
provide  manufacturers  and  modifiers 
with  earlier  and  more  dependable 
information  on  which  to  base  their 
product  development  decisions.  In 
addition,  the  proposed  procedures  have 
been  harmonized  with  the  foreign 
aviation  authorities  of  Canada  and 
Europe  and  the  resiilting  common 
standards  would  reduce  the  costs  and 
delays  necessary  to  formally  determine 
and  fulfill  dissimilar  international 
requirements. 

Although  the  attributable  costs  and 
benefits  of  the  proposed  rule  cannot  be 
quantified,  the  FAA  holds  that  it  would 
be  cost  beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacti^  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  numb»  of  small 
entities.  FAA  Order  2100.14A, 
Regulatory  Flexibilify  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  complying  with  RFA  review 
requirements  irt  FAA  rulemaking 
actions.  The  proposed  amendments 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  Instead, 
the  proposed  type  certification 
procedures  for  changed  products  have 
been  harmonized  with  those  of  foreign 
aviation  authorities  and  would  lessen 
the  restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  arith  Executive  Order  12612. 
it  is  determined  that  this  proposed 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  a 
significant  regulatory  action  imder 
Exacutive  Or^r  12866.  In  addition,  the 
FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
econcHnic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
consider^  nonsignificant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  R^ulatory  Flexibility 
Detmmination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
do^et  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  MFORMATION  CONTACT. 

List  of  Sul^ects 

UCFRPartll 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  21 

Aircraft.  Aviation  safety.  Safety,  Type 
certification 


14  CFR  Part  25 

Aircraft,  Aviation  safety.  Safety,  Type 
certification 

The  Proposed  Amendments 

Accordingly,  the  FAA  proposes  to 
amend  14  parts  11. 21,  and  25  as 
follows: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

AutlM>rity:  49  U.S.C  106(g).  40101. 40103, 
40105, 40109. 40113. 44110.  44502. 44701— 
44702. 44711. 46102. 

2.  The  first  sentence  of  §  11.11  is 
revised  to  read  as  follows: 

f  11.11  Docket 

Official  FAA  records  relating  to 
rulemaking  actions  are  maintained  in 
current  do^et  form  in  the  Office  of  the 
Chief  Counsel.  These  records  include: 
Proposals,  notices  of  proposed 
rulemaking,  written  material  received  in 
response  to  notices,  petitions  for 
rulemaking  and  exemptions,  written 
material  received  in  response  to 
siunmaries  of  petitions  for  rulemaking 
and  exemptions,  petitions  for  rehearing 
or  reconsideration,  petitions  for 
modification  or  revocation,  notices 
denying  petitions  for  rulemaking, 
notices  granting  or  denying  exemptions, 
summaries  required  to  be  published 
rmder  §  11.27,  special  conditions 
required  as  prescribed  imder  $§  21.16  or 
21.101(c),  written  material  received  in 
response  to  published  special 
conditions,  reports  of  proceedings 
conducted  under  §  11.47,  notices 
denying  proposals,  and  ^al  rules  or 
order.  *  *  * 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Andiority:  42  U.S.C  7572;  49  U.S.C 
106(g).  40105, 40113, 44701-44702, 44707, 
44709, 44711, 44713, 44715,  45303. 

4.  Section  21.19  is  revised  to  read  m 
follows: 

f  21.19  Ctwngee  requiring  a  new  type 
certificate. 

Each  person  who  proposes  to  diange 
a  product  must  apply  for  a  new  type 
certificate  if  the  Administrator  finds  that 
the  proposed  change  in  design,  power, 
thn^,  or  weight  is  so  extensive  that  a 
substantially  complete  investigation  of 
compliance  with  the  applicabte 
regulations  is  required. 


5.  Section  21.101  is  revised  to  read  as 
follows: 

121.101  Designation  of  applicable 
regulations. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  applicant  for  a 
chan^  to  a  type  certificate  must  show 
that  me  changed  product  complies  with: 

(1)  Each  regulation  in  parts  23, 25, 27, 
29,  31,  33,  and  35  of  this  chapter  that 

is  applicable  to  the  changed  product 
and  ffiat  is  in  effect  at  the  date  of  the 
application  for  the  change;  and 

(2)  Parts  34  and  36  of  this  chapter. 

(b)  The  applicant  may  show  that  the 
changed  product  complies  with  an 
earlier  amendment  of  a  regulation 
required  by  paragraph  (a)(1)  of  this 
section,  and  of  any  other  regulation  the 
Administrator  finds  is  directly  related, 
provided  that  the  amended  regulation 
does  not  precede  either  the 
corresponding  regulaticm  in  $§  23.2, 

25.2, 27.2,  or  29.2  of  this  chapter,  or  the 
corresponding  regulation  incorporated 
by  reference  in  the  type  certificate: 

(1)  For  a  change  the  effect  of  which, 
combined  with  dl  previous  relevant 
changes,  the  Administrator  finds  is 
nonsignificant; 

(2)  For  each  area,  system,  component, 
equipment,  or  appliance  that  the 
Administrator  ^ds  is  not  affected  by 
the  change;  and 

(3)  For  each  area,  system,  component, 
equipment,  or  appliance  that  is  affected 
by  the  change,  if  the  Administrator  also 
finds  that  cmnpliance  with  a  regulation 
described  in  paragraph  (a)(1)  of  this 
section  would  not  contribute  materially 
to  the  level  of  safety  of  the  changed 
product  or  would  be  impractical. 

(c)  If  the  Administrator  finds  that  the 
regulations  in  effect  at  the  date  of  the 
application  for  the  change  do  not 
provide  adequate  standmds  with  respect 
to  the  proposed  change  because  of  a 
novel  or  imusual  design  feature,  the 
applicant  must  also  comply  with  special 
conditions,  and  amendments  to  those 
special  cmiditions.  prescribed  under  the 
provisions  of  §  21.16,  to  provide  a  level 
of  safety  equal  to  that  established  by  the 
regulations  in  effect  at  the  date  of  the 
application  for  the  change. 

(d)  An  application  for  a  change  to  a 
type  certificate  for  a  transport  category 
aircraft  is  effective  for  5  years,  and  an 
application  for  a  change  to  any  other 
type  certificate  is  effe^ve  for  3  years. 

If  the  change  has  not  been  approved,  or 
it  is  clear  that  it  will  not  be  approved 
under  the  time  limit  establish^  under 
this  paragraph,  the  applicant  may — 

(1)  File  a  new  appUcation  for  a  change 
to  the  type  certificate  and  comply  with 
all  the  provisions  of  paragraph  (a)  of  this 
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section  applicable  to  an  original 
application  for  a  change;  or 

(2)  Pile  for  an  extension  of  the  original 
application  and  comply  with  the 
provisions  of  paragraph  (a)  of  this 
section  for  an  effective  date  of 
application,  to  be  selected  by  the 
applicant,  not  earlier  than  the  date  that 
precedes  the  date  of  approval  of  the 
change  by  the  time  period  established 
under  this  paragraph  for  the  original 
application  for  the  change. 

(e)  For  piirposes  of  this  section,  “each 
regulation  that  is  applicable  to  the 
chcmge”  includes: 

(1)  Each  regulation  that  is  applicable 
to  the  change  that  would  apply  to  the 
same  change  in  a  product  type 
certificated  prior  to  the  codification  of 
the  applicable  part(s)  of  this  chapter,  if 
that  product  were  type  certificated  at 
the  date  of  the  application  for  the 
change;  and 

(2)  Each  regulation  that  the 
Administrator  found  to  be  appropriate 
to  a  product  type  certificated  under 


§§  21.24,  21.25,  or  21.27,  or  an  aircraft 
type  certificated  under  §  21.17(b),  where 
the  type  certificate  incorporated 
regulations  fiom  parts  23,  25,  27,  29,  31, 
or  35,  based  on  the  nature  of  the  product 
design  and  the  proposed  change. 

6.  Paragraph  (a)  of  21.115  is  revised  to 
read  as  follows: 

§21.115  Applicable requirefnents. 

(a)  Each  applicant  for  a  supplemental 
type  certificate  must  show  that  the 
^tered  product  meets  applicable 
requirements  specified  in  §  21.101  and, 
in  the  case  of  an  acoustical  change 
described  in  §  21.93(b),  show 
compliance  with  the  applicable  noise 
requirements  of  part  36  of  this  chapter 
and,  in  the  case  of  an  emissions  change 
described  in  §  21.93(c),  show 
compliance  with  the  applicable  fiiel 
venting  and  exhaust  emissions 
requirements  of  part  34  of  this  chapter. 
***** 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

7.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Aattwrity:  49  U.S.C  106(g),  40113, 44701- 
44702, 44704. 

8.  Paragraph  (c)  of  §  25.2  is  revised  to 
read  as  follows: 

§  25.2  Special  retroactive  requirements. 
***** 

(c)  Compliance  with  subsequent 
revisions  to  the  sections  specified  in 
paragraph  (a)  or  (b)  of  this  section  may 
be  elec^  or  may  be  required  in 
acccNtdance  with  §  21.101(a)  of  this 
chapter. 

Issued  in  WashingtiHi.  DC,  on  Afnil  22, 
1997. 

AvaL.  Mins, 

Acting  Director,  Aircraft  Certification  Service. 
(FR  Doc.  97-11205  Filed  5-1-97;  8:45  am] 
eSiJNQ  CODE  4eiO-13-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  97D-0148] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Impurities:  Residual  Solvents; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  “Impurities: 
Residual  Solvents.”  The  dr^  guideline 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  recommends 
acceptable  amoimts  of  residual  solvents 
in  pharmaceuticals  for  the  safety  of  the 
patient,  and  recommends  the  use  of  less 
toxic  solvents  in  the  manufacture  of 
drug  substances  and  dosage  forms. 

DATES:  Written  comments  by  Jime  16, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4573. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  John  J.  Gibbs, 
Center  for  Drug  Evaluation  and 
Research  (HFD-820),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-3490. 

Regarding  the  ICH:  Janet  J.  Showalter, 
OfBce  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 

5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  imp>ortant  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  indiistry  associations  to 
promote  mtemational  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  proc^ures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 


and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
fiom  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
fix)m  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  KM 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufactiurers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactiirers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  finm  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  Eimipean 
Free  Trade  Area. 

At  a  meeting  held  on  November  7, 
1996,  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entitled 
“Impurities:  Residual  Solvents”  should 
be  made  available  for  public  comment. 
The  draft  guideline  is  the  product  of  the 
Quality  E^^rt  Working  Group  of  the 
ICH.  Comments  about  &is  dr^  will  be 
considered  by  FDA  and  the  Quality 
E}^rt  Workfog  Group. 

Residual  solvents  in  pharmaceuticals 
are  organic  volatile  chemicals  that  are 
used  or  produced  in  the  synthesis  of 
drug  substances  or  excipients,  or  in  the 
preparation  of  drug  products.  They  are 
not  completely  removed  by  practical 
manufacturing  techniques.  The  draft 
guideline  recommends  acceptable 
amounts  of  residual  solvents  in 
pharmaceuticals  for  the  safety  of  the 
patient.  The  draft  guideline 
recommends  the  use  of  less  toxic 
solvents  and  describes  levels  considered 
to  be  toxicologically  acceptable  for  some 
residual  solvents.  The  dr^  guideline 
applies  to  residual  solvents  in  drug 
substances,  excipients,  and  drug 
products,  and  to  all  dosage  forms  and 
routes  of  administration.  The  draft 
guideline  does  not  apply  to  potential 
new  drug  substances,  excipients,  or 
drug  products  used  during  the  clinical 


research  stages  of  development,  nor 
does  it  apply  to  existing  marketed  drug 
products. 

Appendices  4,  5,  and  6  (toxicity  data 
for  Class  1,  Class  2,  and  .Class  3 
solvents)  are  not  published  with  the 
draft  guideline,  but  may  be  seen  at  the 
Dockets  Management  Branch  (address 
above)  and  are  available  via  the  Internet 
using  the  World  Wide  Web  (WWW) 
(http://www.fda.gov/cder/ 
guidance.htm). 

This  guideline  represents  the  agency’s 
current  thinking  on  acceptable  amoimts 
of  residual  solvents  in  pharmaceuticals. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
June  16, 1997,  submit  to  ^e  Dockets. 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  using 
the  WWW  ‘(http://www.fda.gov/cder/ 
guidance.htm). 

The  text  of  the  draft  guideline  follows: 


The  objective  of  this  guideline  is  to 
recommend  acceptable  amounts  for  residual 
solvents  in  pharmaceuticals  for  the  safety  of 
the  patient  The  guideline  recommends  use 
of  less  toxic  solvents  and  descrihes  levels 
considered  to  be  toxicologically  acceptable 
for  some  residual  solvents. 

Residual  solvents  in  pharmaceuticals  are 
defined  here  as  organic  volatile  chemicals 
that  are  used  or  pi^uced  in  the  synthesis  of 
drug  substances  or  excipients,  or  in  the 
preparation  of  drug  products.  They  are  not 
completely  removed  by  practical 
manufocturing  techniques.  Appropriate 
selection  of  the  solvent  for  the  synthesis  of 
drug  substance  may  enhance  the  yield,  or 
determine  characteristics  such  as  crystal 
form,  purity,  and  solubility.  Therefore,  the 
solvent  may  sometimes  he  a  critical 
parameter  in  the  synthetic  process.  This 
guideline  does  not  address  solvents 
deliberately  used  as  excipients  nor  does  it 
address  solvates. 

Since  there  is  no  therapeutic  benefit  from 
residual  solvents,  all  residual  solvents  should 
he  removed  to  the  extent  possible  to  meet 
product  specifications,  good  manufacturing 
practices,  or  other  quality  based 


Impurities:  Residual  Solvents 
1.  Introduction 
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requirements.  Drug  products  should  contain 
no  higher  levels  of  residual  solvents  than  can 
he  supported  by  safety  data.  Some  solvents 
that  are  known  to  cause  unacceptable 
toxicities  (Class  1,  Table  t)  should  be 
avoided  in  the  production  of  drug 
substances,  excipients,  or  drug  products 
unless  their  use  can  be  strongly  justified  in 
a  risk-benefit  assessment.  Some  solvents 
associated  with  less  severe  toxicity  (Class  2, 
Table  2)  should  be  limited  in  order  to  protect 
patients  fiom  potential  adverse  effects. 
Ideally,  less  toxic  solvents  (Class  3,  Table  3) 
should  be  used  where  practical.  The 
complete  list  of  solvents  included  in  this 
guideline  is  given  in  Appendix  1. 

The  lists  are  not  exhaustive  and  other 
solvents  can  be  used  and  later  added  to  the 
list  Recommended  limits  of  Class  1  and  2 
solvents  or  classification  of  solvents  may 
change  as  new  safety  data  become  available. 
(The  process  for  updating  and  maintaining 
the  guideline  is  under  review  by  the  ICH 
Steering  Committee.)  Supporting  safety  data 
in  a  marketing  application  for  a  new  drug 
product  containing  a  new  solvent  may  be 
based  on  concepts  in  this  guideline  or  the 
concept  of  qualification  of  impurities  as 
expressed  in  the  guideline  for  drug 
substances  (Q3A,  Impurities  in  New  Drug 
Substances)  or  drug  product  (Q3B,  Impurities 
in  New  Drug  Products)  or  all  three 
guidelines. 

2.  Scope  of  the  Guideline 

Residual  solvents  in  drug  substances, 
excipients,  or  drug  products  are  within  the 
scope  of  this  guideline.  Therefore,  testing 
should  be  performed  for  residual  solvents 
when  production  or  purification  processes 
are  known  to  result  in  the  presence  of  such 
solvents.  Although  manufacturers  may 
choose  to  test  the  drug  product,  a  cumulative 
method  may  be  used  to  calculate  the  residual 
solvent  levels  in  the  drug  product  from  the 
levels  in  the  ingredients  used  to  produce  the 
drug  product.  If  the  calculation  results  in  a 


level  below  that  recommended  in  this 
guideline,  no  testing  of  the  drug  product  for 
residual  solvents  ne^  be  considered.  If, 
however,  the  calculated  level  is  above  the 
reconunended  level,  the  drug  product  should 
be  tested  to  ascertain  whether  the 
formulation  process  has  reduced  the  relevant 
solvent  level  to  within  the  acceptable 
amount.  The  drug  product  shorild  also  be 
tested  if  a  Class  1  or  Class  2  solvent  is  used 
during  its  manufacture.  If  no  Class  1  or  Class 
2  solvent  is  used  in  the  manufacture  or 
purification  of  the  drug  substance,  excipient, 
or  drug  product,  then  a  statement  by  the 
applicant  or  vendors  to  that  e%ct  would  be 
acceptable  and  no  testing  would  be 
necessary. 

This  guideline  does  not  apply  to  potential 
new  drug  substances,  excipients,  or  drug 
products  used  during  the  clinical  research 
stages  of  development,  nor  does  it  apply  to 
existing  market^  drug  products. 

The  guideline  applies  to  all  dosage  forms 
and  routes  of  administration.  Higher  levels  of 
residual  solvents  may  be  acceptable  for  short¬ 
term  (e.g.,  30  days  or  less)  or  local 
application.  Justification  for  these  levels 
should  be  made  on  a  case-by-case  basis. 

Given  the  implications  of  this  guideline  for 
the  pharmaceutical  industry  and  suppliers,  a 
period  of  transition  (approximately  2  years) 
will  be  provided  when  the  guideline  is 
finalized  and  implemented  according  to 
regional  procedures  (Step  5).  See  Appendix 
2  for  additional  background  information 
related  to  residual  solvents. 

3.  Goieral  Principles 

3.1  Classification  of  Residual  Solvents  by 
Risk  Ass^ment 

The  term  "tolerable  daily  intake”  (TDI)  is 
used  by  the  International  Program  on 
Chemi^  Safety  (IPCS)  to  describe  exposure 
limits  of  toxic  ^emicals,  and  the  term 
"acceptable  daily  intake”  (ADI)  is  used  by 
the  World  Health  Organization  (WHO)  and 


other  national  and  international  health 
authorities  and  institutes.  The  new  term 
"permitted  daily  exposure”  (PDE)  is  defined 
in  the  present  guideline  as  a 
pharmaceutically  acceptable  intake  of 
residual  solvents  to  avoid  confusion  of 
differing  values  for  ADI’s  of  the  same 
substance. 

Residual  solvents  assessed  in  this 
guideline  are  listed  in  Appendix  1  by 
common  names.  They  were  evaluated  for 
their  possible  risk  to  human  health  and 
placed  into  one  of  three  classes  as  follows: 

(1)  Class  1  solvents:  Solvents  to  be 
avoided — 

Known  human  carcinogens,  strongly 
suspected  human  carcinogens,  and 
environmental  hazards. 

(2)  Class  2  solvents:  Solvents  to  be 
limited — 

Nongenotoxic  animal  carcinogens  or 
possible  causative  agents  of  other  irreversible 
toxicity  such  as  neurotoxicity  or 
teratogenicity:  solvents  suspected  of  other 
significant  but  reversible  toxicities. 

(3)  Class  3  solvents:  Solvents  with  low 
toxic  potential — 

Solvents  with  low  toxic  potential  to  man; 
no  health  based  exposure  limit  is  needed. 
Class  3  solvents  have  PDE's  of  50  milligrams 
(mg)  or  more  per  day. 

3.2  Methods  for  Establishing  Exposure  Limits 

See  Appendix  3  for  an  explanation  of  the 

method  used  to  establish  exposrue  limits. 

3.3  Options  for  Describing  Limits  of  Class  2 
Solvents 

Two  options  are  available  when  setting 
limits  for  Class  2  solvents. 

Option  1:  The  concentration  limits  in  parts 
per  million  (ppm)  stated  in  Table  2  can  be 
used.  They  were  calculated  using  equation 
(1)  below  by  assuming  a  product  mass  of  10 
grams  (g)  administered  daily. 


(1)  Concentration  (ppm)  = 


Here,  the  PDE  is  given  in  terms  of  mg/day 
and  dose  is  given  in  g/day. 

These  limits  are  considered  acceptable  for 
all  substances,  excipients,  or  products 
whatever  the  dose  and  use.  Therefore,  this 
option  may  be  applied  if  the  daily  dose  is  not 
known  or  fixed.  Any  excipient  or  drug 
substance  that  meets  the  limits  given  in 
Option  1  therefore  may  be  tised  in  any  drug 
product  However,  it  is  not  considered 
necessary  for  each  component  of  the  drug 
product  to  comply  with  the  limits  given  in 
Option  1. 


Option  2:  The  PDE  in  terms  of  mg/day  as 
stated  in  Table  2  can  be  used  with  the  Imown 
maximum  daily  dose  and  equation  (1)  above 
to  determine  the  concentration  of  residual 
solvent  allowed  in  drug  product  Such  limits 
are  considered  acceptable  provided  that  it 
has  been  demonstrated  that  the  level  has 
been  reduced  to  the  practical  minimum,  i.e., 
the  limits  are  realistic  in  relation  to  the 
manufacturing  capability  and  reflect 
contemporary  manufacturing  standards. 

Option  2  may  be  applied  by  adding  the 
amounts  of  a  residual  solvent  present  in  each 


of  the  components  of  the  drug  product.  The 
sum  of  the  amounts  of  solvent  per  day  should 
be  less  than  that  given  by  the  PDE. 

Consider  an  example  of  the  use  of  Option 
1  and  Option  2  applied  to  acetonitrile  in  a 
drug  pr^uct  The  permitted  daily  exposure 
to  acetonitrile  is  4.1  mg  per  day;  thus  the 
Option  1  limit  is  410  ppm.  The  maximum 
administered  daily  mass  of  a  drug  product  is 
5.0  g,  and  the  drug  product  contains  two 
excipients.  The  composition  of  the  drug 
product  and  content  of  residual  acetonitrile 
is  given  in  the  following  table. 


Component 

Amount  in  (omnulation 

AcetonitrUe  content 

Daily  exposure 

Dnjg  substance 

0.3  g 

800  ppm 

0.24,  mg 

Excipient  1 

0.9  g 

400  ppm 

0.36  mg 

Excipient  2 

3.8  g 

800  ppm 

3.04  mg 
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Component 

Amount  in  formulation 

Acetonitrile  content 

Daily  exposure 

Drug  product 

5.0  g 

728  ppm 

3.64  mg 

Excipient  1  meets  the  Option  1  limit,  but 
the  drug  substance,  excipient  2,  and  drug 
product  do  not  meet  the  Option  1  limit. 
Nevertheless,  the  product  meets  the  Option 


2  limit  of  4.1  mg  per  day  and  thus  conforms 
to  the  reconunendations  in  this  guideline. 

Ckmsider  another  example  using 
acetonitrile  as  residual  solvent.  The 
maximum  administered  daily  mass  of  a  drug 


product  is  5.0  g,  and  the  drug  product 
contains  two  excipients.  The  composition  of 
the  drug  product  and  content  of  residual 
acetonitrile  is  given  in  the  following  table. 


Component 

Amount  in  formulation 

Acetonitrile  content 

Daily  exposure 

Drug  substance 

0.3  g 

800  ppm 

0.24  mg 

Excipient  1 

0.9  g 

2,000  ppm 

1.80  mg 

Excipient  2 

3.8  g 

800  ppm 

3.04  mg 

Drug  product 

5.0  g 

1,016  ppm 

5.08  mg 

In  this  example,  the  product  meets  neither 
the  Option  1  nor  the  Option  2  limit  according 
to  this  summation.  The  manufacturer  corild 
test  the  drug  product  to  determine  if  the 
formulation  process  reduced  the  level  of 
acetonitrile.  If  the  level  of  acetonitrile  was 
not  reduced  during  formulation  to  the 
allowed  limit,  then  the  manufacturer  of  the 
drug  product  should  take  steps  to  reduce  the 
amount  of  acetontirile  in  the  drug  product  If 
all  of  these  steps  fail  to  reduce  the  level  of 
residual  solvent,  in  exceptional  cases  the 
manufacturer  could  provide  a  summary  of 
efforts  made  to  reduce  the  solvent  level  to 
meet  the  guideline  value,  and  provide  a  risk- 
benefit  analysis  to  support  allowring  the 
product  with  residual  solvent  at  a  higher 
level. 


3.4  Analytical  Procedures 

Residual  solvents  are  typically  determined 
using  chromatographic  techniques  such  as 
gas  chromatography.  Any  harmonized 
procedures  for  detmmining  levels  of  residual 
solvents  as  described  in  the  pharmacopoeias 
should  be  used,  if  feasible,  (jtherwise, 
manufacturers  would  be  fiee  to  select  the 
most  appropriate  validated  analytical 
procedure  for  a  particular  application.  If  only 
Class  3  solvents  are  present,  a  nonspecific 
method  such  as  loss  on  drying  may  be  used. 

Validation  of  methods  for  residual  solvents 
should  conform  to  ICH  guidelines 
“Validation  of  Analytical  Procedures: 
Definition  and  Terminology”  and 
“Validation  of  Analytical  Procedures: 
Methodology.” 


4.  Limits  of  Residual  Solvents 
4.1  Solvents  to  Be  Avoided 
Solvents  in  Class  1  should  not  be 
employed  in  the  manufacture  of  drug 
sulMtances,  excipients,  and  drug  products 
because  of  their  unacceptable  toxicity  or  their 
deleterious  environmental  effect.  However,  if 
their  use  is  unavoidable  in  order  to  produce 
a  drug  product  with  a  significant  therapeutic 
advance,  then  their  levels  should  be 
restricted  as  shown  in  Table  1,  imless 
otherwise  justified.  Toxicity  data  for  Qass  1 
solvents  are  summarized  in  Appendix  4.  The 
solvent  1,1,1,-Trichloroethane  is  included  in 
Table  1  because  it  is  an  environmental 
hazard.  The  stated  limit  of  1500  ppm  is  based 
on  a  review  of  the  safety  data. 


Table  1.— Class  1  Solvents  in  Pharmaceutical  Products 
(Solvents  That  Should  Be  Avoided) 


Solvent 

Concentration  Limit  ppm 

Concern 

Benzene 

2 

Carcinogen 

Carbon  tetrachloride 

4 

Toxic  and  environmental  hazard 

1 ,2-Dichloroethane 

5 

Toxic 

1 ,1 -Dichloroetherre 

8 

Toxic 

1 ,1 ,1-Trichloroethane 

1,500 

Environmental  hazard 

4.2  Solvents  tg  Be  Limited  concentrations  are  given  to  the  nearest  determined  as  part  of  the  validation  of 

Solvents  in  Table  2  should  be  limited  10  ppm.  The  stated  values  do  not  reflect  the  method.  Available  toxicity  data  are 

in  pharmaceutical  products.  PDF’s  are  the  necessary  analytical  precision  of  summarized  in  Appendix  5. 

given  to  the  nearest  0.1  mg/day  and  determination.  Precision  should  be 


Table  2.— Class  2  Solvents  in  Pharmaceutical  Products 


Solvent 

PDE  (mg/day) 

Concentration 
Limit  (ppm) 

Acetonitrile 

4.1 

410 

Chlorobenzene 

3.6 

360 

Chloroform 

0.6 

60 

Cyclohexane 

38.8 

3,880 

1 ,2-Dichloroethene 

18.7 

1,870 

Dichloromethane 

6.0 

600 

1 ,2-Dimethoxyethar)e 

1.0 

100 

N,N-Oimethylacetamide 

10.9 

1,090 
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Table  2.— Class  2  Solvents  in  Pharmaceutical  Products— Continued 


Solvent 

PDE  (mg/day) 

Concentration 
Limit  (ppm) 

N,N-Dimethylformamide 

8.8 

880 

1.4-Dtoxane 

3.8 

380 

2-EthoxyetharK>l 

1.6 

160 

Ethylerteglycol 

3.1 

310 

Formamide 

2.2 

220 

Hexane 

2.9 

290 

Methanol 

30.0 

3,000 

2-Methoxyethanol 

0.5 

50 

Methylbut^  ketone 

0.5 

50 

Methylcydohexane 

11.8 

1,180 

N-Methylpyrrolidone 

48.4 

4,840 

Nitrom^hane 

0.5 

50 

Pyridfoe 

2.0 

200 

Sulfolane 

1.6 

160 

Tetralin 

1.0 

100 

Toluene 

8.9 

890 

1 ,1 ,2-T richloroethene 

0.8 

80 

Xylene' 

21.7 

2,170 

1  usually  60%  m-xylene,  14%  p-xylene,  9%  o-xylene  with  17%  ethyl  benzene. 


4.3  Solvents  with  Low  Toxic  Potential 
Solvents  in  Class  3  (shown  in  Table  3)  may 
be  regarded  as  less  toxic  and  of  lower  risk  to 
human  health.  Class  3  includes  no  solvent 
known  as  a  human  health  hazard  at  levek 
normally  accepted  in  pharmaceuticals. 
However,  there  are  no  long-term  toxicity  or 


carcinogenicity  studies  for  many  of  the 
solvents  in  Class  3.  Available  data  indicate 
that  they  are  less  toxic  in  acute  or  short-term 
studies  and  negative  in  genotoxicity  studies. 
It  is  considered  that  amounts  of  these 
residual  solvents  of  50  mg  per  day  or  less 
(corresponding  to  5000  ppm  or  0.5  percent 


under  Option  1)  would  be  acceptable  without 
justificatioiL  Higher  amounts  may  also  be 
acceptable  provided  they  ate  realistic  in 
relation  to  manufacturing  capability  and 
good  manufacturing  practice.  Available 
toxicity  data  for  Class  3  solvents  are 
summarized  in  Appendix  6. 


Table  3.— Class  3  Solvents  Which  Should  Be  Limited  by  GMP  or  Other  Quality-Based  Requirements 


Acetic  Acid 

Heptane 

Acetone 

Isobutyl  acetate 

Anisole 

Isopropyl  acetate 

1 -Butanol 

Methyl  acetate 

2-Butanol 

3-M^yl-1  -butanol 

Butyl  Acetate 

Methylethyl  ketone 

fert-Butylmethyl  ether 

Methylisobutyl  ketone 

Cumene 

2-Methyl-1  -propanol 

Dimethylsulfoxide 

Pentane 

Ethanol 

1 -Propanol 

Ethyl  acetate 

1-Pentanol 

Eth^  ether 

2-Propanol 

Ethyl  formate 

Propyl  acetate 

Formic  add 

Tetrahydrofuran 

4.4  Additional  Solvents  drug  substances,  or  drug  products.  However,  should  supply  justification  for  residual  levels 

The  following  solvents  (Table  4)  nuy  »!««  ^  adequate  toxicological  data  on  which  to  of  these  solvents  in  pharmaceutical  products, 

be  of  interest  to  manufacturers  of  excipients,  base  a  PDE  were  found.  Manufacturers 


Table  4.— Solvents  for  Which  No  Adequate  Toxicological  Data  Were  Found 


1 ,1  -Diethoxypropane 

Methytisopropyl  ketone 

1 ,1  -Dimethoxymethane 

Methyttetrahydrofuran  , 

2,2-Dimethoxypropane 

Petroleum  e^er 

Isooctane 

Trichloroacetic  add 

Isopropyl  ether 

Trifluoroacetic  add 

Gloasary  LOAEL:  Abbreviation  for  lowest-observed-  ..  Lowest-observed-adverse  effect  level:  The 

Genotoxic  carcinogens:  Carcinogens  that  adverse  effect  leveL  lowest  dose  of  a  substance  in  a  study  or 

produce  cancer  by  AffnrHng  or  LOEL:  Abbreviation  for  lowest-observed  group  of  studies  that  produces  biologically 

chromosomes.  effect  leveL  significant  increases  in  frequency  or  severity 
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of  harmful  eSacts  in  the  exposed  humans  or 
animals. 

Lowest-observed  effect  level:  The  lowest 
dose  of  substance  in  a  study  or  group  of 
studies  that  produces  biologically  significant 
increases  in  frequency  or  severity  of  any 
effects  in  the  exposed  humans  or  animals. 

Modifying  factor:  A  factor  determined  by 
professional  judgment  of  a  toxicologist  and 
applied  to  bioassay  data  to  relate  that  data 
safely  to  humans. 

N^:  Abbreviation  for  no  effect  level. 

Neurotoxicity:  The  ability  of  a  substance  to 
cause  adverse  efiects  on  the  nervous  system. 

NOAEL:  Abbreviation  for  no-observed- 
adverse  effect  level. 

No  effect  level:  The  dose  of  substance  at 
which  ^ere  are  no  biologically  significant 


increases  in  frequency  or  severity  of  any 
effects  in  the  exposed  humans  or  animals. 

NOEL:  Abbreviation  for  no-observed  effect 
level. 

No-observed-adverse  effect  level:  The  dose 
of  substance  at  which  there  are  no 
biologically  significant  increases  in 
frequency  or  severity  of  harmful  effects  in  the 
exposed  humans  or  animals. 

No-observed-effect  level:  The  dose  of 
substance  at  which  there  are  no  biologically 
significant  increases  in  frequency  or  severity 
of  any  observed  effects  in  the  exposed 
humans  or  animals. 

PDE:  Abbreviation  for  permitted  daily 
exposure. 

Permitted  daily  exposure:  The  maximum 
acceptable  intake  per  day  of  residual  solvent  • 
in  pharmaceutical  products. 


Reversible  toxicity:  The  occurrence  of 
harmful  effects  that  are  caused  by  a  substance 
and  which  disappear  after  exposure  to  the 
substance  ends. 

Strongly  suspected  human  carcinogen:  A 
substance  for  which  there  is  no 
epidemiological  evidence  of  carcinogenesis 
but  there  are  positive  genotoxicity  data  and 
clear  evidence  of  carcinogenesis  in  rodents. 

Teratogenicity:  The  occurrence  of 
structural  malformations  in  a  developing 
fetus  when  a  substance  is  administered 
during  pregnancy. 

Appendix  1.  List  of  Solvents  Included  in  the 
Guideline 

(Note:  The  chemical  structures  have  been 
deleted.) 


Solvent 


Other  Names 


Class 


Acetic  acid 

Ethanoic  add 

Class  3 

Acetone 

2-Propanone 

Proparv-2-one 

Class  3 

Acetonitrile 

Class  2 

Anisole 

Methoxybenzene 

Class  3 

Benzene 

Benzol 

Class  1 

1-Butanol 

r)-Butyl  alcohol 

Class  3 

Butar>-l-ol 

2-Butanol 

seoButyl  alcohol 

Class  3 

^  .  - 

Butarv-2-ol 

Butyl  acetate  . 

Acetic  add  butyl  ester 

Class  3 

terf-Butylmethyl  ether 

2-Methoxy-2-methyl-propane 

Class  3 

Cartion  tetrachloride 

T etrachloromethane 

Class  1 

Chlorobenzene 

Class  2 

Chloroform 

Trichloromethane 

Class  2 

Cumene 

Isopropylbenzene 
(1  -Mefoyl)ethylbenzene 

Class  3 

Cyclohexane 

Hexamethylene 

Class  2 

1 .2-Oichloroethar)e 

syrrvDichloroethane 

Ethylene  dichloride 

Ethylene  chloride 

Class  1 

1 .1-bichloroethene 

1 ,1  -Dichloroethylene 

Vinylidene  chloride 

Class  1 

1 ,2-Dichloroethene 

1 .2-Dichloroethylene 

Acetylene  dichloride 

Class  2 

Oichloromethane 

Methylene  chloride 

Class  2 

1 .2-Dimethoxyethaneether 

Ethyleneglycol  dimethyl 

Monogtyme 

Dimeth^  Cellosolve 

Class  2 

N,N-Oimethylacetamide 

DMA 

Class  2 

N,N-Oimethytformamide 

DMF 

Class  2 

Dimethyl  sulfoxide 

Methylsulfinylmethane 

Methyl  sulfoxide 

DMSO 

Class  3 

1,4-Oioxane 

p-Dioxane 

[1,4]Dk)xane 

Class  2 

Etharx)! 

Eth]^  alcohol 

Class  3 

2-EthoxyetharK>l 

Cellosolve 

Class  2 

Ethyl  acetate 

Acetic  add  ethyl  ester 

Class  3 

Ethylenegiycol 

1 .2- Dihydroxyethane 

1.2- Ethanediol 

Class  2 

Ethyl  ether 

Diethyl  ether 

Class  3 

Ethoxyethane 

l.l'-Chcybisethane 

Ethyl  formate 

Formic  add  ethyl  ester 

Class  3 

Formamide 

Methanamide 

Class  2 

Formic  acid 

Class  3 

Heptane 

n-Heptane 

Class  3 

Hexane 

n-Hexane 

Class  2 

Isobutyl  acetate 

Acetic  add  isobutyt  ester 

Class  3 

Isopro^  acetate 

Acetic  add  isopropyl  ester 

Class3 

M^ha^ 

Methyl  alcohol 

Class2 

>l 
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Solvent 

,  Other  Names 

• 

2-Methoxyethanol 

Methyl  Cellosolve 

Class  2 

Methyl  acetate 

Acetic  acid  methyl  ester 

Class  3 

3-Methyl-l-butanoi 

Isoamyl  alcohol 

Isopentyl  alcohol 

S-Methylbutan-i-ol 

Class  3 

Methylbiityl  ketone 

2-Hexanone 

Hexarv-2-one 

Class  2 

Methylcyclohexane 

Cydohexylmethane 

Class  2 

Methyiethyl  ketone 

2-Butanone 

MEK 

Butan-2-one 

Class  3 

Methyiisobutyl  ketone 

4-Methylpentan-2-one 

4-Meth^2-pentanone 

MIBK 

Class  3 

2-Methyi-l-propanol 

Isobutyl  alcohol 

2-Methylpropan-l-ol 

Class3 

N-Methylpyrroiidone 

1 -Methylpyrrolidirv-2-one 

1  -Methyl-2-pyrrolidinone 

Class  2 

Nitromethane 

Class2 

Pentane 

n-Pentane 

Class  3 

1-Pentanol 

Amyl  alcohol 

Pentaivl-ol 

Ciass3 

Pentyl  alcohol 

1-Propanol 

Prop^1-ol 

Class  3 

Propyl  alcohol 

Ciass3 

2-Propanol 

Proparv-2-ol 

Isopropyl  alcohol 

Propyl  acetate 

Acetic  acid  propyl  ester 

Class3 

Pyridine 

Class2 

Sulfolane 

Tetrahydrothiophene  1,1-dioxide 

Class2 

Tetrahydrofuran 

Tetramettiylene  oxide 

Class  3 

Oxacydopentime 

TetraHn 

1 ,2,3,4-T etrahydro-naphthalene 

Class2 

Toluene 

Methylbenzene 

Class2 

1 ,1 ,1 -Trichloroelhane 

Methylchloroform 

Class  1 

1 ,1 ,2-Tnchloroether>e 

Trichioroelhene 

Class2 

Xyl^' 

Oimethybenzene 

Xylol 

Class2 

'  Usually  60%  m-xylene,  14%  p-xylene,  9%  o-xylene  with  17%  ethyl  benzene 


Af^peodix  2.  Addition^  Backgroond 

A2.1  Environmental  Regulation  of  Organic 
Volatile  Solvents 

Several  of  the  residual  solvents  frequently 
used  in  the  production  of  pharmaceuticals 
are  listed  as  toxic  chemicak  in  the 
Environmental  Health  Criteria  (EHC) 
monc^raphs  and  the  Integrated  Risk 
Information  System  (IRIS).  The  objectives  of 
such  groups  as  the  International  Programme 
on  Chonical  Safety  (IPCS),  the  U.S. 
Environmental  Protection  Agency  (EPA).  and 
the  U.S.  FDA  include  the  determination  of 
acceptable  exposure  levels.  The  goal  is 
protection  of  human  health  and  maintenance 
of  environmental  integrity  against  the 
possible  deleterious  effects  of  chemicals 
resulting  firom  long-term  environmental 
exposure.  The  methods  involved  in  the 
estimation  of  maximum  safe  exposure  limits 
are  usually  based  on  long-term  studies.  When 
long-term  study  data  are  unavailable,  shorter 
term  study  data  can  be  used  with 
modification  of  the  approach  such  as  use  of 
larger  safety  fectors.  The  approach  described 
therein  relates  primarily  to  long-term  or 
lifetime  exposure  of  the  general  population 
in  the  ambient  environment,  i.e.,  ambient  air, 
frxxi,  drinking  water,  and  other  media. 


A2.2  Residual  Solvents  in  Pharmaceuticals 

Exposure  limits  in  this  guideline  are 
established  by  referring  to  methodologies  and 
toxicity  data  described  in  EHC  and  IRIS 
monographs.  However,  some  specific 
assumptions  about  residual  solvents  to  be 
used  in  the  synthesis  and  formulation  of 
pharmaceutical  products  should  be  taken 
into  account  in  establishing  exposure  limits. 
They  are  as  follows: 

(1)  Patients  (not  the  ^neral  population) 
use  pharmaceuticals  to  treat  their  diseases  or 
for  prophylaxis  to  prevent  infection  or 
disease. 

(2)  The  assumption  of  lifetime  patient 
exposure  is  not  necessary  for  most 
pharmaceutical  products  but  may  be 
appropriate  as  a  working  hypothesis  to 
reduce  risk  to  hiunan  health. 

(3)  Residual  solvents  are  unavoidable 
components  in  pharmaceutical  production 
and  will  often  be  a  part  of  drug  products. 

(4)  Residual  solvents  should  not  exceed 
recommended  levels  except  in  exceptional 
circumstances. 

(5)  Data  firom  toxicological  studies  that  are 
used  to  determine  acceptable  levels  for 
residual  solvents  should  have  been  generated 
using  appropriate  protocols  such  as  those 
describe,  for  example,  by  the  Organization 


frir  Economic  Cooperation  and  Development, 
EPA,  and  the  FDA  Red  Bode. 

Appendix  3.  Methods  fi>r  Establishing 
Exposnre  Lnits 

The  Gaylor-Kodell  model  of  risk 
assessment  (Gaylor,  D.  W.,  and  R.  L.  Kodell, 
“Linear  Interpolation  Algorithm  for  Low 
Dose  Assessment  of  Toxic  Substance,” 
Journal  of  Environmental  Pathology  and 
Toxicology,  4:305, 1980)  is  appropriate  for 
Class  1  carcinogenic  solvents.  Only  in  cases 
where  reliable  carcinogenicity  data  are 
available  should  extrapolation  by  the  use  of 
mathematical  models  be  applied  to  setting 
exposure  limits.  Exposure  limits  for  Class  1 
solvents  could  be  determined  with  the  use  of 
a  large  safety  fector  (Le.,  10,000  to  100,000) 
with  respect  to  the  NOEL.  Detection  and 
quantitation  of  these  solvents  should  be  by 
state-of-the-art  analytical  techniques. 

Acceptable  exposure  levels  in  this 
guideline  for  Class  2  solvents  were 
established  by  calculation  of  PIK  values 
according  to  the  procedures  for  setting 
exposure  limits  in  pharmaceuticals 
[Pharmacopeial  Forum,  Nov.-Dee.  1989)  and 
the  method  adopted  by  IPCS  for  Assessing 
Human  Health  Risk  of  Chemicals 
(Environmental  Health  Criteria  170,  WHO, 
1994).  These  methods  are  similar  to  those 
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used  by  the  U.S.  EPA  (IRIS)  and  the  U.S.  FDA 
(Red  Book)  and  others.  The  method  is 
outlined  here  to  give  a  better  understanding' 
of  the  origin  of  the  PDE  values.  It  is  necessary 


to  perform  these  calculations  in  order  to  use 
the  PDE  values  tabulated  in  section  4  of  this 
document. 


PDE  is  derived  from  the  NOEL  or  the  LOEL 
in  the  most  relevant  animal  study  as  follows: 


=  NOEL  (or  LpEL^  x  Weight  Adjustment 
Modifying  Factors 


The  PDE  is  preferahly  derived  from  a  NOEL. 
If  no  NOEL  is  obtained,  the  LOEL  may  be 
used.  Modifying  factors  proposed  here,  for 
relating  the  data  to  humans,  are  the  same 
kind  of  “uncertainty  factors”  used  in 
Environmental  Health  Criteria 
(Environmental  Health  Criteria  170,  WHO, 
Geneva,  1994)  and  “modifying  factors”  or 
“safety  factors”  in  Pharmacopeial  Forum. 
The  assumption  of  100  percent  systemic 
exposure  is  used  in  all  ^culations 
regardless  of  route  of  administration. 

The  modifying  factors  are  as  follows: 
Interspecies  differences: 

Differences  from  animals  to  human. 

Max.  12;  e.g.,  factors  of  1  for  human,  2  for 
dogs,  and  12  for  mice. 

Intra-individual  differences: 

Individual  difference  in  humans. 


Factor  of  10  is  generally  given  for  all 
organic  solvents  and  10  is  used  consistently 
in  this  guideline. 

Quality  cuid  type  of  available  data: 

Duration  of  study;  lack  of  determination  of 
NOEL. 

Max.  10;  e.g.,  a  factor  of  1  is  used  for  a 
study  that  lasts  at  least  one-half  lifetime  (1 
year  for  rodents,  7  years  for  dogs).  A  fector 
of  2  used  for  a  6-month  study  in  rodents,  5 
for  a  13-week  study,  and  10  for  a  study  of  4 
weeks  or  less.  When  LOEL  is  used,  a  fector 
up  to  10  could  be  used  depending  on  the 
severity  of  the  toxicity. 

Additional  modifying  factors: 

In  cases  where  the  NOAEL  is  derived  for 
critical  effects  such  as  nongenotoxic 
carcinogenicity,  neurotoxicity,  or 
teratogenicity. 


Max.  10;  e.g.,  factor  of  10  when 
teratogenicity  is  not  accompanied  by 
significant  maternal  toxicity.  A  factor  of  3  or 
5  might  be  used  for  less  severe  toxicity. 

The  weight  adjustment  compensates  for  the 
difierence  in  body  weight  between  the 
experimental  animal  and  humans.  This 
guideline  assumes  a  body  weight  of  50 
kilograms  (kg)  for  humans.  It  is  recognized 
that  some  adult  patients  weigh  less  than  SO 
kg;  these  patients  are  considered  to  he 
accommodated  by  the  built-in  stdety  factors 
used  to  determine  a  PDE.  Adjustments  may 
be  made  for  pharmaceuticals  intended  for  the 
pediatric  population. 

The  expressions  for  PDE  in  this  document 
are  given  in  the  following  format: 


p]3£  =  NOEL  (or  LQEL)  x  Weight-  Mjustment 

FI  X  F2  X  F3  X  F4  X  F5 


where: 

Fl  =  A  factor  to  account  for  extrapolation 
between  species. 

Fl  =  5  for  extrapolation  from  rats  to 
humans. 

Fl  =  12  for  extrapolation  from  mice  to 
humans. 

Fl  =  2  for  extrapolation  from  dogs  to 
humans. 

Fl  =  2.5  for  extrapolation  from  rabbit  to 
humans. 

Fl  =  10  for  extrapolation  from  other 
animals  to  humanS. 


F2  =:  A  factor  of  10  to  account  for  variability 
between  individuals. 

F3  =  A  variable  fector  to  account  for  toxicity 
studies  of  short-term  exposure. 

F4  =  A  factor  that  may  Im  applied  in  cases 
of  severe  toxicity.  In  studies  of  reproductive 
toxicity,  the  following  factors  are  used: 

F4  =  1  for  fetal  toxicity  associated  with 
maternal  toxicity. 

F4  =  5  for  fetal  toxicity  without  maternal 
toxicity. 

F4  =  5  for  a  teratogenic  effect  with 
maternal  toxicity. 


F4  =  10  for  a  teratogenic  effect  without 
maternal  toxicity. 

F5  =  A  variable  factor  that  may  be  applied 
if  the  NEL  was  not  established. 

As  an  example  of  the  application  of  this 
equation,  consider  the  toxicity  study  of 
acetonitrile  in  mice  that  is  reported  in 
Appendix  5.  The  NOEL  is  calculated  to  be 
50.7  mg  kg-'day-'.  Tbe  PDE  for  acetonitrile  in 
this  study  is  calculated  as  follows: 


PDE 


5Q.7 


12 


mg  kg~^  day'^  x  50  kg  = 
xlOxSxlxl 


4 


22  mg  day' 


In  this  example, 

Fl  =  12  to  account  for  the  extrapolation  finrn 
mice  to  humans. 

F2  =  10  to  accoimt  for  differences  between 
individual  humans. 


F3  =  5  because  the  duration  of  the  study  was 
only  13  weeks. 

F4  =  1  because  no  severe  toxicity  was 
encountered. 

F5  =  1  because  the  NEL  was  determined. 


Calculations  in  the  appendices  follow  this 
format 

The  following  values  are  used  in  the 
calculations  in  this  document: 
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Rat  body  weight 
Pregnant  rat  bo^  weight 
Mouse  body  weight 
Pregnant  mouse  body  weight 
Guinea  pig  body  weight 
Rhesus  monkey  body  weight 
Rabbit  body  weight  (pregnant  or  not) 
Beagle  dog  body  weight 
Rat  respiratory  volume 
.Mouse  respiratory  volume 
.  Rabbit  respiratory  volume 
Guinea  pig  respiratory  volume 
Human  respiratory  volume 
Dog  respiratory  volume 
Monkey  respiratory  volume 
.  Mouse  water  consumption 
Rat  water  consumption 
Rat  food  consumption 


425  g 
330  g 
28  g 
30g 
500g 
2.5  kg 
4  kg 
11.5  kg 

290  liter  (L)/day 
43  L/day 
1 ,440  L/day 
430  L/day 
28,800  L/day 
9,000  L/day 
1,150  L/day 
5  milliliter  (mLVday 
30  mL/day 
30  g/day 


The  equation  for  an  ideal  gas.  PV  =  nRT,  to  units  of  mg/L  or  mg/cubic  meter  (m^).  of  carbon  tetrachloride  (molecular  weight 

is  used  to  convert  concentrations  of  gases  Consider  as  an  example  the  inhalation  study  153.84)  reported  in  Appendix  4. 

used  in  inhalation  studies  from  units  of  ppm 


^  The  relationship  1000  L  =  1  m^  is  used  to 
convert  to  mg/ni>. 

Dated:  April  25. 1997. 

William  K.  Hubbard, 

|<  Associate  Commissioner  for  Policy 
Coordination. 

I  (FR  Doc.  97-11439  Filed  5-1-97;  8:45  am] 
BILUNQ  OOOE  4160-01-^ 


Friday 

May  2,  1997 


f 


Part  IX 

Department  of 
Health  and  Human 
I  Services 

I  Food  and  Drug  Administration 

I _ 

1  intemationai  Conference  on 

i  Harmonisation;  Avaiiabiiity  of  Draft 

I  Guideiine  on  Quaiity  of  Biotechnoiogicai/ 

I  Bioiogicai  Products:  Derivation  and 

I  Characterization  of  Ceii  Substrates  Used 

'  for  Production  of  Biotechnoiogicai/ 

\  Bioiogicai  Products;  Notice 


i 


z^ana 


Fcdefal  Register  /  VoL‘  ^  Na  85  >/  Friday*  May  2,  t997'»/  Notioes; 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97D-0159] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Quality  of  Bioteclinological/Biological 
Products:  Derivation  and 
Characterization  of  Cell  Substrates 
Used  for  Production  of 
Biotechnological/Biological  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  “Quality  of 
Biotedmological/Biological  Pn^ucts: 
Derivation  and  Characterization  of  Cell 
Substrates  Used  for  Production  of 
Biotechnological/Biological  Products.” 
The  draft  guideline  was  prepared  imder 
the  auspices  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  provides 
guidance  on  appropriate  standards  for 
the  derivation  and  characterization  of 
cell  substrates  used  in  the  production  of 
biotechnological/biological  products, 
and  provides  recommendations  on  the 
infcumation  in  these  areas  that  shovild 
be  presented  in  marketing  applications. 
DATES:  Written  comments  by  Jime  16, 
1997, 

ADDRESSES:  Submit  written  conunents 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  ^m  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4573.  Single  copies  of  the  draft 
guideline  may  be  obtained  by  mail  &x>m 
the  Office  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
Copies  may  bo  obtained  from  CBER’s 
FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Ruth  H. 
Wolff,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 


594),  Food  and  Drug 
Adininistration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-5103. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  (lealth  Affairs  (HFY-20), 
Food  and  Drug  Administration, 

5600  Fishers  Lane,  Rockville, 

20857,  301-827-0864. 
SUPPLEMIBITARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procaines 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regvdatory  agencies. 

ICH  was  organiz^  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
frtrm  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  Iffl 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufactmers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufactiirers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frem  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  frem  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

On  January  10, 1997,  the  ICH  Steering 
Committee  agreed  that  a  draft  gmdeline 
entitled  “Qi^ty  of  Biotechnological/ 
Biological  Products:  Derivation  and 
Characterization  of  Cell  Substrates  Used 
for  Production  of  Biotechnological/ 
Biological  Products”  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Quality 
Expert  Working  Group  of  the  ICH. 


Cmnments  about  this  draft  will  be 
considered  by  FDA  and  the  Quality 
rt  Working  Group, 
e  draft  guideline  provides  guidance 
on  appropriate  standards  for  the 
derivation  of  human  and  animal  cell 
lines  and  microbial  cells  to  be  used  to 
prepare  biotechnological/biological 
products,  and  for  the  preparation  and 
characterization  of  cell  banks  to  be  used 
for  production.  The  draft  guideline 
recommends  information  in  these  areas 
that  should  be  presented  in  marketing 
applications  for  biotechnological/ 
biological  products. 

This  guidance  document  represents 
the  agency’s  current  thinking  on 
standards  for  the  derivation  and 
characterization  of  cell  substrates  used 
for  production  of  biotechnological/ 
biological  products.  It  does  not  create  or 
confer  any  rights  for,  or  on,  any  person 
and  does  not  operate  to  bind  FDA,  or 
the  public.  An  alternative  approach  may 
be  used  if  such  approach  satisfies  the 
requirements  of  die  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
June  16, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  using 
the  World  Wide  Web  (WWW)  (http:// 
www.fda.gov/cder/guidance.htm).  To 
connect  to  CBER’s  WWW  site,  type 
htto://www.fda.gov/cber/cberftp.html. 

The  text  of  the  draft  guideline  follows: 

Quality  of  Biotedmological/Biological 
Products:  Derivation  and  Quu-acterization  of 
Cell  Substrates  Used  for  Production  of 
Biotedmological/Biological  Products 

1.0  Introduction 

1.1  Objective 

The  objective  of  this  guideline  is  to  provide 
broad  guidance  on  appropriate  standards  for 
the  derivation  of  human  and  animal  cell  lines 
apd  microbial  cells  to  be  used  to  prepare 
biotechnological/biological  products  defined 
in  section  1.3,  Scope,  and  for  the  preparation 
and  characterization  of  cell  banks  to  be  used 
for  production.  The  document,  therefore, 
provides  recommendations  on  the 
information  in  these  areas  that  should  be 
presented  in  marketing  applications  for  these 
products. 

1.2  Rationale 

Historically,  some  quality  concerns  for 
cell-derived  biological  products  have 
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originated  from  the  presence  of  adventitious 
contaminants  m  from  the  properties  of  the 
cells  used  to  prepare  the  product 
Recombinant  DNA  (iDNA)-derived  products 
also  carry  quality  concerns  regarding  the 
esroression  construct  contain^  in  the  cell 
substrate.  Thus,  it  is  well  established  that  the 
moperties  of  the  cell  substrate  and  events 
linkad  to  the  cell  substrate  can  afEsct 
resultant  jHoduct  quality  and  safety  and, 
further,  that  effective  qi^ty  control  of  these 
products  requires  appropriate  controls  on  all 
aspects  of  handling  the  cell  substrate. 

This  document  complements  other 
guidelines  to  provide  a  comprehensive 
approach  to  quality  issues  arising  from 
biological  aspects  of  processing  {aroducts 
from  metazoan  and  i^crobial  cell  culture. 

1.3  Scope 

This  guideline  covers  cell  substrates 
having  a  cell  banking  system.  In  this 
document,  “cell  substrate”  refers  to  microbial 
cells  or  cell  lines  derived  from  human  m 
animal  sources  that  possess  the  full  potential 
for  generation  of  the  desired 
biotechnological/biological  products  for 
human  in  vivo  or  ex  vivo  use.  Reagents  for 
in  vitro  diagnostic  use  are  outside  the  scope 
of  this  document  Animal  sources  of  cell 
lines  include  all  those  of  metazoan  origin. 
Both  continuous  cell  lines  of  indefinite  in 
vitro  lifespan  and  diploid  cells  of  finite  in 
vitro  life^wn  are  included.  Microbial  sources 
include  b^eria,  fungi,  yeast,  and  other 
unicellular  life  fmns. 

Biotechnological/biological  products  refers 
to  any  product  prepared  from  cells  cultivated 
from  cell  banks  with  the  exception  of 
microbial  metabolites  such  as,  for  example, 
antibiotics,  amino  acids,  carbohydrates,  and 
other  low  molecular  weight  substances.  Cell 
banks  used  to  prepare  gene  therapy  products 
at  vaccines  should  follow  the 
recoirunendations  presented  in  this 
document  Some  biological  products,  such  as 
certain  viral  vaccines,  are  prepared  in 
primary  cell  cultures  derived  directly  from 
animal  tissues  or  organs.  Primary  ceUs  are 
not  banked  and  therefore  are  not  addressed 
by  this  document  However,  other 
considerations  which  may  apply  to  primary 
cells  are  discussed  further  in  appendix  1  of 
this  document 

2.0  Guidelines 

2.1.0  Souice,  History,  and  Generation  of  the 
Cell  Substrate 
2.1.1  Introduction 

It  is  impOTtant  to  provide  supportive 
documentation  which  describm  the  history 
of  the  cell  substrate  that  is  used  in  the 
manufacture  of  a  biotechnological/biological 
product,  as  well  as  any  parental  cell  line 
from  which  it  was  tot^ly  or  partially  derived. 
Events  during  the  reseai^  and  devdopment 
phases  of  the  cell  substrate  may  contribute 
significantly  to  assessment  of  the  risks 
associated  with  the  use  of  that  particular  cell 
substrate  for  production.  The  information 
supplied  in  this  regard  is  meant  to  facilitate 
an  overall  evaluation  which  will  ensure  the 
quality  and  safety  of  the  product 

Careful  records  of  the  manipulation  of  the 
cell  substrate  should  be  maintained 
throughout  its  development.  Description  of 


cell  history  is  only  one  tool  of  many  used  for 
cell  substrate  characterization.  In  general, 
deficiencies  in  documented  history  may  not 
be  an  impediment  to  product  approval,  but 
extensive  deficiencies  wiU  result  in  increased 
reliance  on  other  methods  to  characterize  the 
cell  substrate. 

2.1.2  Source 

The  source  of  cells  (laboratory  or  culture 
collection)  from  which  the  cell  substrate  was 
derived  should  be  stated,  the  materials  and 
methods  used  should  be  described,  and 
relevant  refarences  from  the  scientific 
literature  should  be  cited.  Information 
obtained  directly  from  the  source  laboratcny 
is  prefaned.  When  this  is  not  available, 
literature  references  iruy  be  utilized. 

For  human  cell  lines,  it  is  relevant  to 
describe  the  following  characteristics  of  the 
original  donor:  Tissue  car  organ  of  migin, 
ethnic  and  geographical  ori^,  age,  sex,  and 
general  physiological  condition.  If  known, 
the  state  of  health  or  medical  history  of  the 
donor  should  be  reported  along  with  the 
results  of  any  tests  of  the  donor  bt 
pathogenic  agents.  Specifically  for  human 
diploid  fibroblasts,  the  age  of  the  donor  may 
influence  the  in  vitro  lifespan  of  the  cell  line 
and  this  information  should  be  jHOvided  if 
available.  For  animal  cell  lines,  relevant 
descriptions  of  the  source  include  species, 
straiiu,  breeding  conditions,  tissue  or  organ 
of  origin,  geographical  origin,  age  and  sex, 
the  resalts  of  tests  few  pathogenic  agents,  and 
general  physiological  condition  of  the 
original  donor. 

For  microbes,  manufacturers  should 
describe  the  species,  strain,  and  known 
genotypic  and  phenotypic  characteristics  of 
the  organ  ism  from  which  the  cell  substrate 
was  derived.  Manufacturers  should  also 
describe  the  pathogenicity,  toxin  production, 
and  other  biohazard  infinination,  if  any. 

2.1.3  Cell  History 

The  cultivation  history  of  the  cells  should 
be  documented.  The  method  coiginally  used 
for  the  isolation  of  the  cells  should  be 
described  as  well  as  the  procedures  used  in 
the  culturing  of  the  cells  in  vitro  and  any 
procedures  used  to  establish  cell  lines  (for 
example,  use  of  any  physical,  chemical,  or 
biological  procedure,  or  added  nucleotide 
sequences).  A  description  of  any  genetic 
manipulation  or  selection  should  be 
provided.  All  available  information  regarding 
the  identification,  characteristics,  and  results 
of  testing  of  these  cells  for  endogenous  and 
adventitious  agents  should  be  provided. 

For  continuous  cell  lines  of  metazoan 
origin,  it  is  usually  adequate  to  quantitate 
culture  duration  estinution  of  either 

number  of  population  doublings,  ot  niunber 
of  subcultivations  at  defined  dilution  ratio,  or 
time  in  days.  For  diploid  cell  lines 
possessing  finite  in  vitro  lifespan,  acciuete 
estimation  of  the  number  of  population 
doublings  during  all  stages  of  research, 
development,  and  manufaeforing  is 
important  For  microbial  cells, 
documentation  of  subcultivation  frequency 
after  cell  substrate  generation  is  adequate. 

Regarding  the  generation  of  cell  substrates, 
applicants  should  provide  a  thorough 
discussion  of  proc^ures  which  would 


provide  exposure  to  infectious  agents. 
Constituents  of  the  culture  medium  should 
be  described,  in  particular,  infoimation 
regarding  exposure  of  the  cells  to  materials 
of  human  or  animal  origin  such  as  serum, 
enzymes,  hydrolysates,  at  other  living  cells. 
The  description  should  include  the  source, 
method  of  preparation  and  control,  test 
results,  and  quality  assurance.  Relevant 
litOTature  on  these  points  may  be  referenced 
when  available.  This  information  will  allow 
a  detailed  analysis  of  potential  entry  routes 
for  adventitious  agents  from  these  sources, 
and  will  be  part  of  the  risk-benefit  analysis 
of  the  product 

2.1.4  Geneaation  of  the  Cell  Substrate 

A  crucial  step  is  the  choice  of  a  suitable 
parental  cell  line.  For  rectmibinant  products, 
a  parental  cell  line  is  typically  the 
imtransfected  recipient  cell  line.  The  use  of 
characterized  parental  cell  banks  is 
suggested,  but  is  not  considered  essential.  A 
characterized  parental  cell  bank  may  be  of 
benefit,  espedally  when  multiple  cell 
substrates  are  generated  from  the  same 
parental  cell  type  by  providing  a  database  of 
infrxmation  on  wh^  the  quality  assessment 
of  the  Master  Cell  Bank  (M^)  can  be  built 
For  example,  the  myeloma  cell  lirw  may  be 
banked  as  a  parentid  cell  liiw  fen  hybridennas. 

During  the  generation  of  the  cell  substrate, 
(me  or  more  specific  pro(»diues  may  be 
utilized  in  the  ultimate  develofunent  of  the 
desired  cdiaracteristics.  These  may  include, 
for  example,  cell  fusion,  transfection, 
selection,  (»lony  isolation,  (diming,  gene 
amplifi(»ti(m,  and  adaptation  to  spe^c 
culture  conditions  ot  media.  Infonnation 
regarding  the  methodologies  utilized  in 
developing  the  cell  substrate  can  help  to 
pnnnde  a  clear  understanding  of  the  history 
of  the  (»11  substrate.  Some  ceU  substrates, 
such  as  human  diploid  fibroblasts,  may  not 
need  extensive  numipulation  or  cloning  prior 
to  cell  banking. 

Fot  recOTnbinant  products,  the  cell 
substrate  is  the  transfected  (»U  containing 
the  desired  sequences  whiidi  has  been  (doned 
fit>m  a  single  cell  progenitOT.  For  further 
infonnatiim  on  generation  of  rDNA-modified 
cell  substrates,  consult  other  relevant  (e.g.. 
regioiud  or  international)  guidelines.  For 
nonre(»mbinant  products  ot  noiuecombinant 
vaccines,  the  cell  substrate  is  the  cell  frixn 
the  parental  cell  line  chosen  for  preparation 
of  the  MCB  without  further  modification.  Fot 
products  derived  from  hylnidcmas,  the  cell 
substrate  is  the  hyfaridoma  cell  line  derived 
by  fusion  of  the  parental  myelcmia  cell  line 
with  other  parental  cells,  e.g..  immune  spleen 
cells. 

2.2.0  Cell  Banking 

One  of  the  most  important  advantages  of 
using  serially  subcultivated  (»lls  to  produce 
biotechnological/biological  products  is  the 
ability  to  have  a  characterized  coirunon 
starting  source  for  eardr  produidion  lot.  Le., 
the  preserved  bank  of  (»lls.  Manufacturers 
iruy  prepare  their  own  (»11  banks,  or  ixuy 
obtain  them  from  external  sounxs. 
Manufacturers  are  responsible  for  ensuring 
the  qrulity  of  eardi  ceU  bank  and  of  the 
testing  pOTformed  on  each  bank. 
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2.2.1  Cell  Banking  System 
The  c»ncept  of  a  two-tiered  cell  bank,  in 
which  the  MCB  is  used  to  generate  Working 
Cell  Banks  (WCB’s),  is  generally  accepted  as 
the  most  practical  approach  to  providing  a 
supply  of  cell  substrate  for  continued 
manufacture  of  the  product.  Manufocturers 
should  describe  their  strategy  for  providing  a 
continued  supply  of  cells  from  their  cell 
bank(s),  including  the  anticipated  utilization 
rate  of  the  cell  bai^s)  for  pi^uction,  the 
expected  intervals  between  generation  of  new 
cell  banlds),  and  the  criteria  for  qualification 
of  cell  bank(s). 

Generally,  an  MCB  is  made  first,  usually 
directly  from  an  initial  clone  or  from  a 
preliminary  cell  bank  derived  from  an  initial 
clone.  It  is  not  considered  necessary  to 
prepare  cell  banks  from  clones  for  certain 
typm  of  cells  (e.g.,  diploid  cells,  where 
limited  in  vitro  life  span  or  other  technical 
fectcxa  make  cell  cloning  impractical)  or 
where  the  uncloned  cell  population  is 
already  adequately  homogeneous  for  the 
intended  use. 

A  WCB  is  derived  from  one  or  more 
containers  of  the  MCB.  It  is  the  WCB  which 
is  typically  used  to  directly  provide  cells  for 
the  manufecturing  process.  Additional 
WCB’s  are  generated  from  the  MCB  as 
needed.  A  newly  prepared  WCB  should  be 
appropriately  qualified  by  characterization 
and  testing. 

It  should  be  noted  that  the  MCB  and  WCB 
may  differ  from  each  other  in  certain 
respects,  e.g.,  culture  components  and 
culture  conditions.  Similariy,  the  culture 
conditions  used  to  prepare  the  MCB  and 
WCB  may  differ  from  Aose  used  for  the 
production  process.  If  changes  in  cell  culture 
process  do  not  affect  product  quality,  it  is  not 
considered  necessary  to  redone  the  cells  m 
to  rebank  the  MCB  or  WCB.  It  is  important 
that  a  characterized  bank  provides  a 
consistent  product  A  single-tiered  banking 
system  consisting  only  of  a  MCB  but  no 
WCB’s  could  be  used  in  principle,  fm 
example,  if  relatively  few  containers  were 
needed  each  year  to  produce  the  desired 
product 

In  some  microbial  expression  systems,  a 
new  transfcxination  is  performed  for  each 
new  cell  substrate  contaiiMr  lot  based  upon 
using  aliquots  of  thoroughly  tested  host  cell 
banks  and  plasmid  banks  for  each  new 
transfbniution  and  on  testing  of  each 
transformed  cell  substrate  baiik.  This 
transformed  cell  substrate  bank  is  considered 
an  MCB,  and  it  is  used  as  the  source  of  cell 
substrate  fco'  production.  Host,  plasmid,  and 
MCB’s  are  maintained  by  appropriate 
preservation  methods,  lliis  ^terrutive 
system  is  considered  adequate  because  the 
transfcxmation  of  bacteria  and  yeast  is 
ganerally  a  very  reproducible  and  easily 
performed  process,  unlike  the  events  needed 
for  transfection  of  metazoan  cells. 
Manufecturers  should  provide  information 
on  the  host  cells,  rDNA  molecules  (such  as 
plasmids),  method  of  transformation  and  of 
cell  feinlrfng,  and  the  results  of 
characterization  studies. 

2.2.2  Cell  Banking  Procedures 
It  is  impmtant  to  prevent  a  contaminated 
cell  substate  (or  bank)  from  being  used  in 


production  and  to  avoid  a  loss  of  product 
availability  or  development  time  resulting 
from  the  need  to  recreate  a  cell  bank  found 
to  be  imusable  due  to  contamination.  It  is 
recognized  that  no  cell  bank  testing  regimen 
is  able  to  detect  all  potential  contaminants; 
therefore,  use  of  these  preventive  principles 
during  cell  banking  is  important  to  provide 
reasonable  assurance  of  the  absence  of 
contamination  and  to  provide  a  reliable 
source  of  the  cell  substrate. 

Manufacturers  should  describe  the  type  of 
banking  system  used,  the  size  of  the  cell 
bank(s),  the  container  (vials,  ampules,  or 
other  appropriate  vessels)  and  closure  system 
used,  the  methods  used  for  preparation  of  the 
cell  bank(s)  including  the  cryoprotectants 
and  media  used,  and  the  conditions 
employed  for  cryopreservation  and  storage. 

Manufacturers  should  describe  the 
procedures  used  to  avoid  microbial 
contamination  and  cross-contamination  by 
other  cell  types  present  in  the  laboratory,  and 
the  procedures  ^at  allow  and  the  cell  bank 
containers  to  be  traced.  This  should  include 
a  description  of  the  labeling  system  which 
withstands  the  process  of  preservation, 
storage,  and  recovery  from  storage  without 
loss  of  labeling  information  on  the  container. 

Manufecturers  should  describe  their  cell 
banking  procedures.  Cells  are  generally 
prepared  for  banking  by  expanding  cultures 
in  a  progressively  greater  number  or  larger 
size  of  vessel  until  a  pool  of  cells  can  be 
obtained  which  is  sufficient  to  generate 
enough  containers  for  the  bank.  To  ensure 
the  imiform  composition  of  the  contents  of 
each  container,  a  single  pool  of  cells  fm 
banking  should  be  prepared  by  combining 
the  cells  from  all  of  the  culture  vessels,  if 
more  than  one  vessel  is  used. 

Cells  suspended  in  preservation  medium 
are  aliquot^  from  the  single  pool  into 
steriliz^  containers,  whi^  are  then  sealed 
and  stored  under  appropriate  conditions.  For 
example,  animal  cells  in  media  containing  a 
cryoprotectant  are  frozen  in  the  sealed 
containers  under  defined  and  controlled 
conditions,  and  then  transferred  to  storage  in 
the  vapor  or  liquid  phase  of  liquid  nitrogen 
or  at  equivalent  ult^ow  temperatures.  Other 
methods  of  preservation  and  storage  may  be 
adequate  depending  on  the  organism  usi^, 
but  they  should  be  capable  of  maintaining  a 
level  of  cell  viability  upon  reconstitution  that 
is  both  consistent  and  adequate  for 
production  use. 

To  ensure  continuous,  uninterrupted 
production  of  pharmaceuticals, 
manufecturers  should  carefully  consider  the 
steps  that  can  be  taken  to  provide  for 
protection  from  catastropffic  events  that 
could  render  the  cell  bank  imusable. 
Examples  of  these  events  include  fires,  {rawer 
outages,  and  human  error.  Manufacturers 
should  describe  their  plans  for  such 
precautions;  for  example,  these  may  include 
redundancy  in  the  storage  of  bank  containers 
in  multiple  freezers,  use  of  back-up  {rawer, 
use  of  automatic  liquid  nitrogen  fill  systems 
for  storage  units,  storage  of  a  {xnrtion  of  the 
MCB  and  WCB  at  remote  sites,  or 
regeneration  of  the  MCB. 

The  starting  {raint  of  reference  for  estimates 
of  in  vitro  cell  age  during  manufecturing 
should  be  the  establishiiMnt  of  the  MCB.  For 


diploid  cell  lines,  in  vitro  lifespan  should  be 
estimated  in  terms  of  {rapulation  doubling 
levels.  The  population  doubling  level  at 
which  senescence  occurs  should  be 
determined  for  diploid  cells. 

2.3.0  General  Principles  of  Characterization 
and  Testing  of  Cell  Banks 
The  characterization  and  testing  of  banked 
cell  substrates  is  a  critical  com{ranent  of  the 
control  of  biotechnological  and  biological 
products.  Characterization  of  the  MCB  allows 
the  manufecturer  to  assess  this  source  with 
regard  to  presence  of  cells  &t>m  other  lines, 
adventitious  agents,  endogenous  agents  and 
molecular  contaminants  (e.g.,  toxins  or 
antibiotics  from  the  host  organism).  The 
objective  of  this  testing  is  to  confirm  the 
identity,  purity,  and  suitability  of  the  cell 
substrate  for  manufecturing  use.  In  some 
cases,  additional  testing  such  as 
tumorigenicity  or  karyology  may  be  useful. 
The  testing  program  ^osen  for  a  given  cell 
substrate  will  vary  according  to  the  biological 
pro{>erties  of  the  cells  (for  example,  growffi 
requirements),  its  cultivation  history 
(including  use  of  human-derived  and  animal- 
derived  biological  reagents),  and  available 
testing  procedures.  The  extent  of 
characterization  of  a  cell  substrate  may 
influence  the  ty{)e  or  level  of  routine  testing 
needed  at  later  stages  of  manufacturing. 
Manufacturers  should  {>erform  tests  for 
identity  and  purity  once  for  each  MCB,  and 
tests  of  stability  once  as  part  of  process 
validation  for  each  product  to  be  registered. 

In  addition,  tests  of  purity  and  limited  tests 
of  identity  should  be  {>erformed  once  on  each 
WCB.  Relevant  tests  among  those  described 
below  should  be  {>erformed  and  described  in 
the  marketing  application,  along  with  the 
results  of  the  testing. 

For  cell  lines  containing  exogenously 
assembled  expression  constructs,  the  relevant 
ICH  guideline  on  rDNA  expression  constructs 
should  be  consulted  for  guidance  on  the 
characterization  of  nucleotide  and  amino 
acid  sequences.  It  may  also  be  useful  to 
examine,  by  similar  methods,  the  coding 
sequences  in  some  nonrecombinant  DNA- 
derived  cell  lines  where  the  gene  sequences 
have  been  characterized  and  are  well 
understood.  However,  it  is  not  considered 
necessary  to  carry  out  investigations  of  the 
sequences  encoding  complex  natural 
pr^ucts,  for  example,  families  of  related 
gene  products,  microbial  vaccine  antigens,  or 
monc^onal  antibodies  from  hybridomas. 

Manufacturers  are  also  encouraged  to 
employ  “state-of-the-art”  methods  and 
teclmological  improvements  in  cell  substrate 
characterization  and  testing  as  they  become 
available,  as  long  as  the  specificity, 
sensitivity,  and  precision  of  the  newer 
methods  are  at  least  equivalent  to  those  of 
existing  methods. 

The  manufacturer  may  choose  to 
characterize  the  WCB  instead  of  the  MCB,  if 
justified. 

2. 3.1.0  Tests  of  Identity 

Appropriate  tests  should  be  {rarfonned  to 
determine  that  the  banked  cell  is  what  it  is 
represented  to  be.  Either  phenotypic  or 
genotypic  characteristics  may  be  used  in 
identity  testing.  It  is  not  considered 
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necessary  to  do  all  the  possible  tests.  Tests 
of  identity  are  generally  performed  on  the 
MCB.  In  addition,  limited  identity  testing  is 
generally  performed  on  each  WCB. 

2.3.1. 1  Metazoan  Cells 
For  human  or  animal  cells  that  grow 
attached  to  a  substratum,  morphological 
analysis  may  be  a  useful  tool  in  conjimction 
with  other  tests.  In  most  cases,  isoenzyme 
analysis  is  sufficient  to  confirm  the  species 
of  origin  for  cell  lines  derived  from  hiunan 
or  animal  sources;  other  tests  may  be 
appropriate  depending  on  the  history  of  the 
cell  line.  Other  technologies  may  be 
substituted  to  confirm  species  of  origin, 
including,  for  example,  banding  cytogenetics 
or  use  of  species-specific  antisera.  An 
alternative  strategy  would  be  to  demonstrate 
the  presence  of  unique  markers,  for  example, 
by  using  banding  cytogenetics  to  detect  a 
unique  marker  chromosome,  or  DNA  analysis 
to  detect  a  genomic  polymcaphism  pattern 
(for  example,  restriction  fragment  length 
polymorphism,  variable  number  of  tandem 
repeats,  or  genomic  dinucleotide  repeats). 
Either  confirmation  of  species  of  origin  or 
presence  of  known  unique  cell  line  markers 
is  considered  an  adequate  test  of  identity. 
Expression  of  the  desired  product  may 
represent  a  complementary  approach  to 
confirmation  of  identity. 

2.3. 1 .2  Microbial  Cells 

For  most  microbial  cells,  analysis  of 
growth  on  selective  media  is  usually 
adequate  to  confirm  host  cell  identity  at  the 
species  level  frnr  the  host  cell  bank  and  the 
transformed  cell  bank.  For  E.  coli,  where  a 
varie^  of  strains  may  be  used,  biological 
characterization  methods  such  as  phage 
typing  should  be  considered  as 
supplementary  tests  of  identity.  Fot  plasmid 
banks,  identity  assessment  can  be 
accomplished  as  described  by  the  ICH 
document  on  analysis  of  the  expression 
construct  Expression  of  the  desired  product 
is  also  adequate  to  confirm  the  identity  of  the 
microbial  expression  system. 

2.3.2.0  Tests  of  Purity 

A  critical  aspect  of  cell  development  and 
banking  is  the  assessment  that  the  and 
WCB  are  biologically  pure,  Le.,  are  free  from 
adventitious  microbial  agents  and 
adventitious  cellular  contaminants.  The 
impact  of  selective  agents  and  antibiotics  on 
the  detection  of  adventious  microbial 
contaminants  should  be  considered  when 
planning  and  perfimning  these  tests. 

2. 3. 2.1  Metazoan  Cells 

Tests  hn  the  presence  of  bioburden 
(bacteria  and  fimgi)  should  be  performed  on 
individual  containers  (1  percent  of  the  total 
niunber  but  not  less  than  two  containers)  of 
the  MCB  and  WCB.  In  all  other  aspects,  any 
of  the  current  methodologies  described  in  the 
European  Pharmacopoeia  (EP).  the  Japanese 
Pharmacopoeia  (JP),  or  the  U.S. 
Pharmacopeia  (U.S.P.)  for  testing  microbial 
limits  or  microbial  stwility  are  considered 
adequate. 

Tests  for  the  presence  of  both  cultivatable 
and  nonagar  cultivatable  mycoplamra  should 
be  perfori^  on  the  MCB  and  WCB.  Current 
procedures  considered  adequate  include  both 


the  agar  and  broth  media  procedures  as  well 
as  the  indicator  cell  culture  procedure. 
Suggested  current  methods  for  mycoplasma 
testing  are  described  in  either  EP,  JP,  or 
“Points  to  Consider  in  the  Characterization  of 
Cell  Lines  Used  to  Produce  Biologicals” 

(FDA,  CBER,  1993).  For  nonmammalian 
animal  cell  lines,  alternative  controls  and/or 
assay  conditions  may  be  appropriate. 
Manufocturers  should  consult  with  the 
nationaL'regional  regulatory  authority  for 
appropriate  methodology.  Testing  cells 
derived  from  a  single  container  is  generally 
considered  adequate.  If  future  efforts  to 
harmonize  bioburden  and  mycoplasma 
assays  are  fruitful,  then  the  scientifically 
appropriate  harmonized  assay  should  be 
used. 

Virus  testing  of  cell  substrates  should  be 
designed  to  detect  a  wide  spectrum  of  viruses 
by  using  appropriate  screening  tests  and 
relevant  specific  tests,  based  on  the 
cultivation  history  of  the  cell  line,  to  detect 
possible  contaminating  viruses.  Applicants 
should  consult  the  ICH  guideline  on  viral 
safety.  For  product  classes  not  covered  by  the 
viral  safety  guideline,  the  current  World 
Health  Orgsmization  (WHO)  documents  fw 
use  of  animal  cells  may  be  consulted. 

The  purity  of  cell  substrates  can  be 
compromised  through  contamination  by  cell 
lines  of  the  same  different  species  of 

origin.  The  choice  of  tests  to  be  perfrxmed 
depends  upon  whether  opportunities  have 
existed  for  cross-contamination  by  other  cell 
lines.  In  scnne  cases,  it  may  be  necessary  to 
maintain  growing  cultures  of  different  cell 
lines  in  the  same  laboratory.  During 
procedures  in  cell  banking  where  open 
manipulations  are  performed,  care  should  be 
taken  to  ensme  that  simultaneous  open 
manipulations  of  other  cell  lines  are  avoided 
to  prevent  cross-contaminatioiL  Whenever 
another  cell  line  is  present  in  the  ceil 
hanking  room  at  the  same  time  that  open  cell 
banking  procedures  are  being  perfrnrwd 
(such  as  cell  e^qpansion,  pooli^  (n 
aliquoting  of  the  chosen  cell  line),  the  cell 
baidcs  should  be  tested  for  the  presence  of 
cells  from  (cn  products  derived  frtnn)  the 
second  cell  line.  In  general,  the  methods 
described  in  section  2.3.1.0  to  assess  cell 
identity  are  also  considered  adeqiute  tests  to 
detect  cross-contamination  by  offier  cell 
lines.  Additional  assurance  of  lack  of  cross¬ 
contamination  is  i»ovided  by  successful 
preparation  of  the  intended  product  from  the 
cell  substrate. 

2.3.2. 2  Microbial  Cells 

The  design  and  perfrnmance  of  specific 
tests  fm  adventitious  microbial  agents  and 
adventitious  cellular  contaminants  in 
microbial  cell  banks  should  take  into  account 
the  properties  of  the  banked  cell,  the  likely 
contaminants  based  upon  scientific 
literature,  source,  methods  and  materials 
used  for  cultivation,  and  other  organisms 
present  in  the  banking  labmatory.  For 
example,  visual  examination  of  the 
characteristics  of  well-isolated  colonies  is 
suggested,  using  several  microbiological 
media,  of  which  some  do  and  some  do  not 
support  growth  of  the  cell  substrate. 
However,  it  is  not  intended  that 
manufecturers  necessarily  characterize 


resistant  mutants  of  the  cell  substrate  arising 
from  such  studies,  or  other  artifects  of  such 
assays.  Rather,  the  purpose  of  such  assays  is 
to  detect  existing  contaminants. 

2.3.3  Cell  Substrate  Stability 
Another  dimension  to  cell  characterization 
is  appropriateness  for  intended  use  in 
production.  There  are  two  concerns  for  cell 
substrate  stability:  Consistent  production  of 
the  intended  product  and  retention  of 
production  capacity  during  storage  under 
defined  conditions. 

For  the  evaluation  of  stability  during 
cultivation  for  production,  at  least  two  time 
points  should  be  examined,  one  using  cells 
which  have  received  a  minimal  number  of 
subcultivations,  and  another  using  cells  at  or 
beyond  the  limit  of  in  vitro  cell  age  for 
production  use  described  in  the  marketing 
application.  The  lunit  for  in  vitro  cell  age  for 
production  use  should  be  based  on  data 
derived  from  production  cells  expanded 
imder  pilot  plant  scale  or  commercial  scale 
conditions  to  the  proposed  limit  of  in  vitro 
cell  age  for  production  use  or  beyond. 
Generally,  die  production  cells  are  obtained 
by  expansion  of  cells  from  the  WCB;  cells 
Grom  the  MCB  could  be  used  with 
appropriate  justification.  This  demonstration 
of  cell  substrate  stability  need  only  be 
performed  once  frv  each  product  marketing 
application. 

Evaluation  of  the  cell  substrate  with 
respect  to  the  consistent  production  of  the 
intended  product  of  interest  should  be  the 
primary  sul^ect  of  concern.  The  t3q>e  of 
testing  and  test  article(s)  used  fiw  such 
assessments  will  depend  on  the  nature  of  the 
cell  substrate,  the  cultivation  methods,  and 
the  product  For  cell  lines  containing 
recombinant  DNA  expression  constructs, 
consistency  of  the  coding  sequence  of  the 
expression  construct  should  be  vwified  in 
cells  cultivated  to  the  in  vitro  cell  age  limit 
for  production  use  or  beyond  by  either 
nucleic  add  testing  or  product  analysis,  as 
described  in  the  relevant  ICH  guideline.  For 
nonreccmbinant  cell  lines  in  which  the 
coding  sequerrce  for  the  desired  product  has 
already  been  analyzed  at  the  MCS  or  WCB  " 
level,  invariability  of  the  protein  coding 
sequence  during  producticm  should  be 
verified  in  the  pr^uction  cells  cultivated  to 
the  proposed  in  vitro  age  limit  for  production 
use  or  beyond  by  eithw  nucleic  add  testing 
or  analysis  of  the  purified  protein  produd. 

Where  the  produd  caimot  be  analyzed  as 
described  above,  other  specific  traits  which 
may  indude,  for  example,  morphological 
characteristics,  growth  characteristics, 
biochemical  moricers,  immunological 
markers,  productivity  of  the  desi^  laodud, 
or  other  relevant  genotypic  or  phenotypic 
maricers  may  be  useful  to  the  assessment  of 
cell  substrate  stability.  In  scmie  cases,  where 
dired  comparison  of  the  characteristics  of  the 
MCB  with  those  of  the  production  cells  at  the 
in  vitro  cell  age  limit  is  difficult  or 
impossible,  (me  may  (xmipare  the 
chmcteristics  of  cells  at  the  initial  stages  of 
cultivation  or  production  to  those  of  cells  at 
the  in  vitro  cell  age  limit  to  production  use 
in  order  to  assess  cell  stabili^  during 
production.  Indices  such  as,  to  example, 
oxygen  or  glucose  ctmsumption  rates. 
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ammonia  or  lactate  production  rates  may  be 
useful  for  such  testing.  Increases  in  the 
defined  limit  for  in  vitro  cell  age  for 
production  use  should  be  supported  by  data 
fimn  cells  that  have  been  expanded  to  the 
proposed  new  in  vitro  cell  age  limit.  For 
diploid  cell  lines,  data  should  be  presented 
tlmt  established  the  finite  in  vitro  lifespan  of 
the  cells  from  the  WCB  imder  conditions 
rq>resentative  of  those  employed  for 
manufacturing  use. 

Evidence  fw  banked  cell  stability  under 
defined  storage  conditions  will  usually  be 
generated  during  {noduction  of  clinic^  trial 
material  from  the  banked  cells.  Data  from  the 
determination  of  cell  viability  when  the 
preserved  cells  are  reconstituted  for 
production  of  clinical  trial  supplies  will 
verify  that  the  revived  cells  have  survived  the 
preservation  process.  Data  from  the 
preparation  of  clinical  materials  will 
demonstrate  that  the  revived  cells  can  be 
used  to  prepare  the  desired  product. 

Available  data  should  be  clearly  documented 
in  the  application  dossios,  plus  a  proposal 
for  monitoring  of  banked  cell  stability  should 
be  provided.  The  proposed  monitoring  can  be 
performed  at  the  time  that  one  or  more 
containers  of  the  cryopreserved  bank  is 
thawed  for  production  use,  when  the  product 
or  productirm  consistency  is  monitor^  in  a 
relevant  way,  mr  when  one  or  mme 
containers  of  the  cryopreserved  MCB  is 
thawed  for  preparation  of  a  new  WCB  (and 
the  new  WCB  is  properly  qualified),  as 
appnqrriate.  In  the  case  when  prodiuction 
does  not  take  place  for  a  long  period  of  time, 
viability  testing  on  the  cell  bank  used  as  a 
source  of  the  induction  substrate  should  be 
perfrxmed  at  an  interval  described  in  the 
marketing  application.  If  the  viability  of  the 
cell  subatate  is  not  significantly  deoeased, 
generally  no  further  testing  of  the  MCB  or 
WCB  is  considered  necessary. 

2.3.4  Tests  for  Karytdogy  and  Tumorigenicity 
Utilization  of  karyology  md  tumorigenicity 
testing  for  evaluating  the  safety  of  a  diploid 
cell  line  or  characterizing  a  new  cell  line  may 
be  useful  depending  on  the  cells,  the  nature 
of  the  product,  and  the  manufacturing 
process.  Extensive  analysis  to  determine  the 
relative  abundance  of  aneuploid  cells  has  not 
been  found  to  be  usefril.  Kmyology  need  not 
be  determined  for  rodent  ceU  lines  or  new 
cell  lines  known  to  be  nondiploid.  However, 
cytogenetic  analysis  may  be  an  adequate 
method  to  assess  cell  substrate  identity  or 
purity  as  described  in  sections  2.3.1.0  and 
2.3.2.O.  Repetition  of  tumorigenicity  testing 
far  cells  with  already  documented  evidence 
of  tumorigenicity  is  not  considered 
necessary. 

For  inducts  that  are  highly  purified  and 
that  contain  no  cells,  karyology  and 
tumnigenicity  testing  are  generally  not 
considered  necessary,  {novided  that 
appropriate  limits  for  residual  host  cell  DNA 
are  met  consistently  either  by  process 
validation  studies  or  by  lot  release  testing. 

In  general,  products  for  which  the  presence 
of  live  cells  cannot  be  excluded  or  which 
have  little  downstream  purification  (for 
example,  some  conventional  live  virus 
vaccines)  will  need  such  characterization  of 
the  cell  substrate.  The  utility  of 


tumorigenicity  testing  and  chromosomal 
analysis  for  new  cell  substrates  for 
unpurified  products  should  be  evaluated  on 
a  case-by-case  basis.  Use  of  cell  lines  known 
to  be  trim(»igenic  or  to  possess  abnormal 
karyology  should  be  evduated  in  terms  of 
risk-benefit  for  each  product  application 
when  the  product  contains  cells  or  is  not 
highly  purified. 

Products  that  are  manufactured  in 
genetically  unmodified  MRC-5  ot  WI-38 
cells  do  not  need  characterization  of  these 
cell  substrates  by  karyology  or  tumcHigenicity 
since  extensive  characterization  has  abeady 
been  performed  and  published  fw  these  cell 
lines.  However,  for  each  MRC-5  and  WI-38 
WCB  generated,  manufacturers  should 
confirm,  once,  that  the  cells  grovm  in  the 
manner  to  be  used  in  production  are  diploid 
and  have  the  expected  lifespan. 

For  new  or  previously  uncharacterized 
diploid  cell  substrates,  confirmation  of 
diploid  karyology  should  be  presented  and 
tumorigenic  potential  should  be  established, 
using  cells  fixun  the  MCB.  Methods  fm 
karyological  and  tumwigenicity  analyses 
may  be  found  in  the  current  WHO  document 
on  animal  cells. 

3.  Glosaaiy 

CeU  bank — ^A  cell  bank  is  a  collection  of 
appropriate  containers,  whose  contents  are  of 
unifcmn  composition,  stored  imder  defined 
conditions.  Each  container  represents  an 
aliquot  of  a  single  pool  of  cells. 

Cell  line — ^Type  of  cell  population  which 
originates  by  serial  subculture  of  a  primary 
cell  population,  which  can  be  banl^. 

Continuous  cell  fine— A  cell  line  having  an 
infinite  capacity  for  growth.  Often  referred  to 
as  “immcHtal”  and  previously  referred  to  as 
“established.” 

Diploid  cell  line— A  cell  line  having  a 
finite  in  vitro  lifespan  in  whicdi  the 
chromosomes  are  paired  (euploid)  and  are 
structurally  identical  with  those  of  the 
species  from  which  they  were  derived. 

Host  cells — See  Parental  cells. 

In  vitro  cell  age — Measure  of  time  between 
thaw  of  the  MCB  vial(s)  to  harvest  of  the 
production  vessel  measured  by  elapsed 
chronological  time,  by  population  doubling 
level  of  the  cells,  or  passage  level  of  the 

cells  when  subcultivat^  by  a  defined 
procedure  for  dilution  of  the  culture. 

Metazoan — Organism  of  multicellular 
animal  nature. 

MCB  (Master  Cell  Bank) — ^An  aliquot  of  a 
single  pool  of  cells  which  generally  has  been 
prepar^  from  the  selected  cell  clone  under 
defined  conditions,  dispensed  into  multiple 
containos,  and  stored  under  defined 
conditions.  The  MCB  is  used  to  derive  all 
working  cell  banks..  The  testing  performed  on 
a  new  MCB  (from  a  previous  initial  cell 
clone,  NftIB,  or  WCB)  should  be  the  same  as 
for  the  MCB  unless  justified. 

Parental  cells — Cells  to  be  manipulated  to 
give  rise  to  a  cell  substrate  m  an  intermediate 
cell  line.  F<»  microbial  exjMression  systems,  it 
is  typical  to  also  describe  the  parents  cells 
as  the  host  cells.  For  hybridomas,  it  is  typical 
to  also  describe  the  parental  cells  as  the  cells 
to  t)o  fusod 

WCB  (Working  Cell  Bank)— The  Working 
Cell  Bank  is  prepared  from  aliquots  of  a 


homogeneous  suspension  of  cells  obtained 
from  culturing  the  MCB  under  defined 
culture  conditions. 

Appendix  1:  Primary  Cell  Subetrates 

Annex  to  Quality  of  Bioteclmidogical/ 
Biological  ProductK  Derivation  and 
Characterization  (rfCdl  Substrates  Used  for 
Production  of  Biotedinological/Biological 
Products 

L  Introduction 

Tbe  principles  contained  in  this  document 
apply  in  general  to  biotechnological/ 
biological  products  prepared  from 
characterized  banked  cells.  However,  a 
number  of  biological  products,  in  particular 
certain  viral  vaccines,  are  prepared  using 
primary  cells. 

Because  primary  cell  cultures  are  used 
within  the  first  passage  after  establislunent 
from  the  tissue  of  origin,  it  is  not  possible  to 
carry  out  extensive  characterization  of  the 
cells  prior  to  their  use  as  is  done  for  banked 
ceil  substrates.  In  addition,  biological 
products  produced  using  primary  cell 
substrates  often  do  not  undergo  extensive 
processing  (e.g.,  purification).  Despite  these 
differences,  the  approach  talwn  to  assure  the 
suitability  and  saf^  of  primary  cell 
substrates  for  production  of  biologicals  is 
analogous,  in  many  respects,  to  tl^t  outlined 
in  this  document  and  in  other  guidelines. 

This  annex  outlines  cell  substrate-related 
information  that  should  be  included  in 
marketing  applications  for  biological 
products  ]»epared  using  primary  cells.  This 
information  fells  into  thrw  genual 
categories:  (1)  Information  concerning  the 
source  tissue  (or  organ)  and  other  animtS- 
derived  raw  matuials  used  for  the 
establishment  of  primary  cell  substrates,  (2) 
inframation  concerning  the  preparation  of 
primary  cell  substrates,  and  (3)  testing 
performed  on  primary  cell  subetrates  to 
ensure  the  safety  of  the  product 

n.  Source  Tissue  and  Odier  Raw  Materials 
Information  should  be  provided  about  the 
animals  used  as  a  source  of  tissue  for  the 
preparation  of  primary  call  substrates.  Tissue 
should  be  derived  from  healthy  animals 
subjected  to  veterinary  and  laboratory 
mcmitoring  to  certify  the  absence  of 
pathogenic  agents.  Whenever  possible,  donor 
animals  should  be  obtained  from  closed, 
specific  pathogen-free  (when  available) 
colonies  or  floi^.  Animals  used  as  tissue 
donors  should  not  have  been  used  previously 
for  experimental  studies.  Animals  should  be 
adequately  quarantined  for  an  appropriate 
period  of  time  prior  to  use  for  the  preparation 
of  cells.  In  some  coimtries,  animals  may  need 
to  be  quarantined  in  the  country  where  the 
primary  cells  are  prepared.  Manufacturers 
should  consult  with  national/regional 
authorities  for  specific  requirements. 

Information  on  materials  and  components 
used  for  the  preparation  of  primary  cell 
substrates  should  be  provided,  including  the 
identity  and  source  of  all  reagents  of  human 
or  anirnal  origin.  A  description  of  testing 
performed  on  components  of  aninml  origin  to 
cOTtify  the  absence  of  detectable 
contaminants  and  adventitious  agents  should 
be  included. 
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nL  Preparation  of  Primary  Cell  Subetrates 
Methods  used  for  isolation  of  cells  from 
tissue,  establishment  of  primary  cell  cultures, 
and  maintenance  of  cultures  should  be 
described. 

IV.  Testing  (^Primary  Cell  Substrates 
Tests  performed  on  primary  cell  substrates 
to  qualify  them  for  use  in  proiduction  should 
be  described.  As  noted,  the  nature  of  primary 
cell  substrates  precludes  extensive  testing 
and  characterization  priw  to  use.  Testing  to 
demonstrate  the  absence  of  adventitious 
agents  in  these  substrates  is  therefore 
conducted  concurrently  and  may  include: 
Observation  of  production  or  uninfected 


control  cultures  before,  during,  and  beyond 
the  period  of  production;  ino^ation  of 
culture  fluids  from  production  and 
uninfected  control  cultures  into  various 
susceptible  indicator  cell  cultures  capable  of 
detecting  a  wride  range  of  relevant  viruses, 
followed  by  examination  for  cytopathic 
changes  and  testing  for  the  presence  of 
hemadsorbing  viruses;  and  other  tests  for 
specific  agents  (such  as  relevant  retroviruses) 
as  necessary.  Additional  information 
concerning  specific  viral  tests  may  be  found 
in  the  relevant  national/regional/ 
international  guidelines. 

Appropriate  testing  regimens  and  test 
methods  for  cells  used  in  the  production  of 


specific  products  wrill  vary  depending  on  the 
donor  species  used  as  a  source  of  tissue, 
adventitious  agpnts  potentially  present, 
the  nature  of  the  jm^uct,  its  intended 
dinical  use,  aspects  of  the  manufacturing 
process,  and  the  extent  of  testing  performed 
on  the  final  product.  Applicants  should 
explain  and  justify  the  approach  taken  with 
respect  to  their  spedfic  p^uct 

Dated:  April  25, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  fm- Policy 
Coordination. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0147] 

international  Conference  on 
Harmonisation;  Draft  Guideline  on  the 
Timing  of  Nonclinical  Studies  for  the 
Conduct  of  Human  Clinical  Trials  for 
Pharmaceuticals 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  “Guideline  for 
the  Timing  of  Nonclinical  Studies  for 
the  Conduct  of  Human  Clinical  Trials 
for  Pharmaceuticals.”  The  draft 
guideline  was  prepcured  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Hiunan  Use  (ICH). 
The  draft  guideline  is  intended  to 
recommend  international  standards  for 
and  to  promote  harmonization  of  the 
noncli^cal  safety  studies  needed  to 
support  hiunan  clinical  trials  of  a  given 
scope  and  diiration. 

OATES:  Written  comments  by  )vme  16, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Paridawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4573.  Single  copies  of  the  draft 
guideline  may  be  obtained  by  meul  from 
the  Office  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 

Rockville,  MD  20852—1448,  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER’s 
FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Lisa  D. 
Rarick,  Center  for  Drug  Evaluation 
and  Research  (HFD-580),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-4260. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Afiairs  (HFY-20), 
Food  and  Drug  Administration, 


5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  imdertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  proc^mes 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technic^ 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organiz^  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  Iffl 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufactiuers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufact^uers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Maniifactiirers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  November  7, 
1996,  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entitled 
“Cuideline  for  the  Timing  of 
Nonclinical  Studies  for  the  Conduct  of 
Human  Clinical  Trials  for 
Pharmaceuticals”  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the 
Multidisciplinary  (Safety/Efficacy) 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the 
Multidisciplffiary  (Safety/Efficacy) 
Expert  Working  Group. 

The  draft  guideline  is  intended  to 
*  recommend  international  standards  for 


and  to  promote  hajrmonization  of  the 
nonclinical  safety  studies  needed  to 
support  human  clinical  trials  of  a  given 
scope  and  dviration.  The  nonclinical 
safety  study  requirements  for  the 
marketing  approval  of  pharmaceuticals 
usually  include  single  and  repeat  dose 
toxicity  studies,  reproductive  toxicity 
studies,  genotoxidty  studies,  local 
tolerance  studies,  an  assessment  of 
carcinogenic  potential,  safety 
pharmocology  studies,  and 
pharmacokinetic  studies.  The  draft 
guideline  discusses  these  types  of 
studies,  their  duration,  and  their 
relation  to  the  conduct  of  hiunan 
clinical  trials.  The  draft  guideline 
should  minimize  delays  in  the  conduct 
of  clinical  trials  and  r^uce  the 
imnecessary  use  of  animals  and  other 
resources,  which  in  tiun  should 
expedite  the  ethical  development  of 
drugs  and  facilitate  the  availability  of 
new  pharmaceuticals. 

In  publishing  this  draft  guideline,  a 
note  from  a  prior  draft  (Note  4)  has  been 
deleted  because  it  could  have  been  read 
to  suggest,  incorrectly,  that  FDA  lacks 
the  authority  to  require  the  inclusion  of 
certain  populations  in  particular  clinical 
trials.  FDA  hits  such  authority  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 

21  U.S.C.  301  et  seq.,  and  the  Public 
Health  Service  Act,  42  U.S.C.  201  et  seq. 
The  note  was  deleted  because  it  was 
subject  to  misinterpretation  and  was 
imnecessary. 

This  guideline  represents  the  agency’s 
current  thinking  on  the  timing  of 
nonclinical  stuffies  for  the  conduct  of 
human  clinical  trials  for 
pharmaceuticals.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
June  16, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  ffiat 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  using 
the  World  Wide  Web  (WWW)(http:// 
www.fda.gov/cder/guidance.htm).  To 
connect  to  CBER’s  WWW  site,  type 
http://www.fda.gov/cber/cberftp.html. 

'The  text  of  the  draft  guideline  follows: 
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Draft  Guideline  for  the  Timing  of 
Nonclinical  Studies  for  the  Conduct  of 
Human  Clinical  Trials  for  Pharmaceuticals 

1.  Introduction 

1.1  Objectives  of  the  Guideline 

The  purpose  of  this  document  is  to 
recommend  international  standards  for  and 
to  promote  harmonization  of  the  nonclinical 
safety  studies  needed  to  support  human 
clinical  trials  of  a  given  scope  and  duration. 

Harmonization  of  the  guidance  for 
nonclinical  safety  studies  will  help  to  define 
the  current  recommendations  and  reduce  the 
likelihood  that  substantial  differences  will 
exist  between  regions.  This  guidance  should 
minimize  delays  in  the  conduct  of  clinical 
trials  and  reduce  the  unnecessary  use  of 
animals  and  other  resources.  This  should 
expedite  the  ethical  development  of  drugs 
and  facilitate  the  availability  of  new 
pharmaceuticals. 

1.2  Background 

The  recommendations  for  the  extent  of 
nonclinical  safety  studies  to  support  the 
various  stages  of  clinical  development  differ 
among  the  regions  of  Europe,  the  United 
States,  and  Japan.  This  raises  the  important 
question  of  whether  there  is  any  scientific 
justification  for  these  differences  and 
whether  it  would  be  possible  to  develop  a 
mutually  acceptable  guidance. 

The  present  guideline  represents  the 
consensus  that  exists  among  the  ICH  regions 
regarding  the  scope  and  duration  of 
nonclinical  safety  studies  to  support  the 
conduct  of  human  clinical  trials  for 
pharmaceuticals. 

1.3  Scope  of  the  Guideline 

The  nonclinical  safety  study  requirements 
for  the  marketing  approval  of  a 
pharmaceutical  agent  usually  include  single 
and  repeated  dose  toxicity  studies, 
reproductive  toxicity  studies,  genotoxicity 
studies,  local  tolerance  studies,  and  for  dmgs 
which  have  cause  for  concern  or  are  intended 
for  a  long  duration  of  use,  an  assessment  of 
carcinogenic  potential.  Other  nonclinical 
studies  include  pharmacology  studies  for 
safety  assessment  (safety  pharmacology)  and 
pharmacokinetic  (ADME)  studies.  These 
various  types  of  studies,  their  duration,  and 
the  relation  to  the  conduct  of  human  clinical 
trials  are  presented  in  this  guideline. 

This  guideline  applies  to  the  situations 
usually  encountered  during  the  development 
of  conventional  pharmaceutical  agents  and 
should  be  viewed  as  providing  general 
guidance  for  drug  development  and  not  rigid 
requirements.  The  animal  safety  study  and 
human  clinical  trial  plans  should  be 
designed  to  represent  that  approach  which  is 


the  most  scientifically  and  ethically 
appropriate  for  the  pharmaceutical  agent 
under  development. 

There  have  been  marked  advances  in  the 
innovation  of  therapeutic  agents  (e.g., 
biotechnology-derived  products)  for  which 
the  existing  paradigms  for  safety  evaluation 
may  not  always  be  appropriate  or  relevant 
and  they  should  therefore  be  evaluated  on  a 
case-by-case  basis  (Ref.  1).  Similarly, 
pharmaceuticals  in  development  for 
indications  in  life-threatening  diseases  or 
diseases  without  current  effective  therapy 
may  also  warrant  a  case-by-case  approach  to 
both  the  toxicological  evaluation  and  clinical 
development  to  optimize  or  expedite  drug 
development.  In  certain  cases,  studies  may  be 
abbreviated,  deferred,  or  omitted. 

1.4  General  Principles 

The  development  of  a  pharmaceutical 
agent  is  a  stepwise  process  involving  an 
evaluation  of  both  foe  animal  and  human 
safety  information.  The  goals  of  the 
nonclinical  safety  evaluation  include:  A 
characterization  of  toxic  effects  with  respect 
to  target  organs,  dose  dependence, 
relationship  to  exposure,  and  potential 
reversibility.  This  information  is  important 
for  foe  estimation  of  an  initial  safe  starting 
dose  for  foe  human  trials  and  foe 
identification  of  parameters  for  clinical 
monitoring  for  potential  adverse  eff^s.  The 
nonclinical  safety  studies,  although  limited 
at  foe  beginning  of  clinical  development, 
should  be  adequate  to  cfoaracterize  potential 
toxic  effects. 

Human  clinical  trials  are  conducted  to 
demonstrate  foe  safety  and  efficacy  of  a 
pharmaceutical,  starting  with  a  relatively  low 
exposure  in  a  small  number  of  subjects.  This 
is  followed  by  clinical  trials  in  which 
exposure  usually  increases  by  dose,  duration 
and/or  size  of  foe  exposed  patient 
population.  Clinical  trials  are  extended  based 
on  foe  demonstration  of  adequate  safety  in 
foe  previous  clinical  trial(s)  as  well  as 
additional  nonclinical  safety  information  that 
is  available  as  foe  clinical  trials  proceed. 
Serious  adverse  clinical  or  nonclinical 
findings  may  influence  foe  continuation  of 
clinical  trials  and/or  suggest  foe  need  for 
additional  nonclinical  studies  and  a 
reevaluation  of  previous  clinical  adverse 
events  to  resolve  foe  issue. 

Clinical  trials  are  conducted  in  phases  for 
which  different  terminology  has  bmn 
utilized  in  foe  various  regions.  This 
document  uses  foe  terminology  as  defined  in 
foe  ICH  Sideline  “General  Considerations 
for  foe  Clinical  Trials”  (Ref.  2).  Qinical  trials 
may  be  grouped  by  their  piupose  and 
objectives,  llie  first  hiunan  exposure  studies 
are  generally  single  dose  studies,  followed  by 
dose  escalation  and  short-term  repeated  dose 


studies  to  evaluate  pharmacokinetic 
parameters  and  tolerance  (Phase  I  studies — 
Hiunan  Pharmacology  studies).  These  studies 
are  often  conducted  in  healthy  volunteers  but 
may  also  include  patients.  The  next  phase  of 
trials  consists  of  small  scale  studies  for 
additional  safety  and  clinical  pharmacology 
as  well  as  preliminary  efficacy  studies  in 
patients  (Phase  II  studies — ^Therapeutic 
Exploratory  studies).  This  is  followed  by 
large  scale  clinical  trials  for  safety  and 
efficacy  in  patient  populations  (Phase  III 
studies — ^Therapeutic  Confirmatory  studies). 

2.  Safety  Pharmacology 

Safety  pharmacology  includes  foe 
assessment  of  effects  on  vital  functions  (such 
as  cardiovascular,  central  nervous,  and 
respiratory  systems)  and  these  should  be 
evaluated  prior  to  human  exposure.  These 
evaluations  may  be  conduct^  as  additions  to 
toxicity  studies  or  as  separate  studies. 

3.  Toxicokinetic  and  Pharmacokinetic 
Studies 

Exposure  data  in  animals  should  be 
evaluated  prior  to  human  clinical  trials  (Ref. 
3).  Further  information  on  absorption, 
distribution,  metabolism,  and  excretion  in 
animals  should  be  made  available  to  cpmpare 
human  and  animal  metabolic  pathways. 
Appropriate  information  should  usually  be 
available  by  foe  time  foe  early  Phase  I 
(Human  Pharmacology)  studies  have  been 
completed. 

4.  Single  Dose  Toxicity  Studies 

The  single  dose  (acute)  toxicity  for  a 
pharmaceutical  should  be  evaluated  in  two 
mammalian  species  prior  to  foe  first  human 
exposure  (Note  1).  A  dose  escalation  study  is 
an  acceptable  alternative  to  foe  single  dose 
design. 

5.  Repeated  Dose  Toxicity  Studies 

The  recommended  duration  of  foe  repeated 
dose  toxicity  studies  is  related  to  foe 
duration  and  scale  of  foe  proposed  clinical 
trial.  In  principle,  foe  duration  of  foe  animal 
toxicity  studies  conducted  in  two 
mammalian  species  (one  nonrodent)  should 
be  equal  to  or  exceed  foe  duration  of  foe 
human  clinical  trials  (Table  1). 

5.1  Phase  I  and  n  Studies 

A  repeated  dose  toxicity  study  in  two 
species  (one  nonrodent)  for  a  minimum 
duration  of  2-4  weeks  (Table  1)  would 
support  Phase  I  (Human  Pharmacology)  and 
Phase  n  (Therapeutic  Exploratory)  studies  up 
to  2  weeks  in  duration,  ^yond  this,  1-,  3-, 
or  6-monfo  toxicity  studies  would  support 
these  types  of  human  clinical  trials  for  up  to 
1,  3,  or  6  months,  respectively. 


Table  1  —Duration  of  Repeated  Dose  Toxicity  Studies  to  Support  Phase  I  and  II  Trials  in  EU  and  Japan  and 

Phase  I,  II,  and  III  Trials  in  the  United  States 


Duration  of  Clinical  Trials'  Duration  of  Repeated  Dose  Toxicity  Studies 


Single  Dose 
Up  to  2  Weeks 
Up  to  1  Month 
Up  to  3  Months 
Up  to  6  Months 


2-4  Weeks^ 
2-4  Weeks^ 
1  Month 
3  Months 
6  Months 
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Table  1  .—Duration  of  Repeated  Dose  Toxicity  Studies  to  Support  Phase  I  and  II  Trials  in  EU  and  Japan  and 

Phase  I,  II,  and  III  Trials  in  the  United  States— Continued 


Duration  of  Clinical  Trials^  Duration  of  Repeated  Dose  Toxicity  Studies 


=*6  Months  6-12  Months^ 


'  In  special  circumstances,  trials  may  be  extended  beyorxj  the  duration  of  corr^ted  repeat  dose  toxicity  studies  on  a  case-by-case  basis. 

^EU  and  United  States:  2-week  studies  are  the  minimum  duration.  In  Japan:  2-week  nonrodent  and  4-week  rodent  studies  are  needed  (Also, 
see  Note  2).  In  the  United  States,  single  dose  toxicity  studies  with  extended  examinations  can  support  single  dose  human  studies  (Ref.  4). 

3  In  EU  and  Japan,  &-month  studies  are  adequate.  In  the  United  States,  a  12-month  nortrodent  study  is  usually  needed  (See  Note  3). 


5.2  Phase  HI  Studies 
For  the  Phase  III  (Therapeutic 
Confinnatory)  studies,  a  1-month  toxicity 


study  in  two  species  (one  nonrodent)  would 
support  clinical  trials  of  up  to  2  weeks  in 
duration  (Table  2).  Three-month  toxicity 
studies  would  support  clinical  trials  for  up 


to  1-month  duration,  while  6-month  toxicity 
studies  would  support  clinical  trials  for  a 
longer  duration. 


Table  2.— Duration  of  Repeated  Dose  Toxicity  Studies  to  Support  Phase  III  Trials  in  the  EU  and  Japan^ 


Duration  of  Clinical  Trials^ 

-  Duration  of  Repeated  Dose  Toxicity  Studies 

Up  to  2  Weeks 

1  Month 

Up  to  1  Month 

3  Months 

>  1  Month 

6  Months 

'  The  durations  in  this  table  also  indicate  the  marketing  requirements  in  the  United  States  and  EU.  In  addition,  in  the  United  States,  for  drugs 
used  for  duration  in  excess  of  6  months,  a  12-month  nonrodent  study  is  generally  considered  an  important  part  of  the  safety  evaluation  for  mar¬ 
keting. 

^in  special  circumstar>ces,  trials  may  be  extended  beyoixl  the  duration  of  completed  repeat  dose  toxicity  studies  on  a  case-by-case  basis. 


6.  Local  Tolnance  Studies 

Local  tolerance  should  be  studied  in 
animals  using  a  route  which  is  relevant  to  the 
proposed  clinical  administration  site.  The 
evaluation  of  local  tolerance  should  be 
performed  priw  to  human  exposure.  The 
assessment  at  local  tolerance  may  be  part  of 
other  toxicity  studies. 

7.  Genetoxicity  Studies 

PriOT  to  first  human  exposure,  in  vitro  tests 
fm  the  evaluation  of  mutations  and 
chromosomal  damage  are  generally  needed.  If 
an  equivocal  ot  positive  finding  occurs, 
additional  testing  should  be  performed  (Ref. 
5). 

The  standard  battery  of  tests  for 
genotoxicity  (Ref.  6)  should  be  completed 
prior  to  the  initiation  of  Phase  n  studies. 

8.  Cardnogenicity  Studies 

Completed  carcinogenicity  studies  are  not 
usually  needed  in  advance  of  the  conduct  of 
clinicd  trials  unless  there  is  cause  for 
concern.  Conditions  relevant  for 
carcinogenicity  testing  are  discussed  in  ICH 
docmnent  “Guideline  on  the  Need  for  Long- 
Term  Rodent  Carcinogenicity  Studies  of 
Pharmaceuticals”  (Ref.  7). 

Fcm*  pharmaceuticals  developed  to  treat 
certain  serious  diseases,  carcinogenicity 
testing,  if  needed,  may  be  conducted 
postapproval. 

9.  Reproductive  Toxicity  Studies 

Reproductive  toxicity  studies  (Refo.  8  and 

9)  should  be  conducted  as  is  appropriate  for 
the  population  that  is  to  be  exposed. 

9.1  Men 

Men  may  be  included  in  Phase  I  and  11 
trials  prior  to  the  conduct  of  the  male  fertility 
study  since  an  evaluation  of  the  male 
reproductive  organs  is  performed  in  the 
repeated  dose  toxicity  studies  (Note  2). 


A  male  fertility  study  should  be  completed 
pries’  to  the  initiation  of  Phase  ID  trials  (Refs. 

8  and  9). 

9.2  Women  Not  of  Childbearing  Potential 

Women  not  of  childbearing  potential  (Le., 
permanently  sterilized,  postmenopausal)  may 
be  included  in  clinical  trials  without 
reproductive  toxicity  studies  provided  the 
relevant  repeated  dose  toxicity  studies 
(which  include  an  evaluation  of  the  female 
reproductive  organs)  have  been  conducted. 

9.3  Women  of  Childbearing  Potential 

For  wranen  of  childbearing  potential  there 
is  a  high  level  of  concern  for  the 
unintentional  exposure  of  an  embryo/fetus 
before  information  is  available  concerning 
the  potential  benefits  versus  potential  ris^. 
There  are  currently  regional  difierences  in 
the  timing  of  repn^uctive  toxicity  studies  to 
support  the  inclusion  of  women  of 
childbearing  potential  in  clinical  trials. 

In  the  EU  and  in  Japan,  assessment  of 
female  fertility  and  embryo-fetal 
development  should  be  completed  prior  to 
the  inclusion  of  women  of  childbearing 
potential  using  birth  control  in  any  type  of 
clinical  trial.  The  pre-  and  postnatal 
development  study  should  be  submitted  for 
marketing  approval. 

In  the  United  States,  women  of 
childbearing  potential  may  be  included  in 
early,  carefully  monitored  studies  without 
reproductive  toxicity  studies  provided 
appropriate  precautions  are  t^en  to 
minimize  risk.  These  precautions  indude 
pregnancy  testing  (for  example,  based  on  the 
b-subimit  of  HCG),  use  of  a  highly  elective 
method  of  birth  control  (Note  5),  and  entry 
after  a  confirmed  menstrual  period. 
Continued  testing  and  monitoring  during  the 
trial  should  be  sufficient  to  ensure 
compliance  with  the  measures  not  to  become 
pregnant  during  the  period  of  drug  exposure 
(which  may  exceed  ffie  length  of  study).  To 


support  this  approach,  informed  consent 
should  include  any  known  pertinent 
information  related  to  reproductive  toxicity, 
such  as  a  general  assessment  of  potential 
toxicity  in  pharmaceuticals  with  related 
structures  or  pharmacological  effects.  If  no 
relevant  information  is  available,  the 
informed  consent  should  clearly  note  the 
potential  for  risk. 

In  the  United  States,  assessment  of  female 
fertility  and  embryo-fetal  development 
should  be  completed  before  women  of 
childbearing  potential  using  birth  control  are 
emnlled  in  Phase  III  trials.  Unless  there  is 
cause  for  concern,  the  pre-  and  postnatal 
development  study  should  be  submitted  for 
marketing  approval.  For  all  regions,  all 
female  repr^uctive  toxicity  studies  (Ref.  8) 
and  the  standard  battery  of  genotoxicity  tests 
(Ref.  6)  should  be  completed  prior  to  the 
inclusion,  in  any  clinical  trial,  of  women  of 
childbearing  potential  not  using  highly 
effective  bi^  control  (Note  5)  or  whose 
pregnancy  status  is  unknown. 

9.4  Pregnant  Women 

Prior  to  the  inclusion  of  pregnant  women 
in  clinical  trials,  all  the  reproductive  toxicity 
studies  (Refs.  8  and  9)  and  the  standard 
battery  of  genotoxicity  tests  (Ref.  6)  should  be 
conducted.  In  addition,  safety  data  from 
previous  human  exposure  are  generally 
needed. 

10.  Supplementary  Toxicity  Studies 

Special  toxicity  sbidies  may  be  needed  if 
previous  nonclinical  or  clinical  findings  with 
the  study  product  or  related  product  have 
indicated  special  toxicological  concerns. 

11.  Clinical  Trials  in  Perliatric  Populations 

When  pediatric  patients  are  included  in 

clinical  trials,  safety  data  from  previous  adult 
human  exposure  would  usually  represent  the 
most  relevant  safety  data  and  should 
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generally  be  available  before  pediatric 
clinical  trials  (Note  6). 

In  addition  to  appropriate  repeated  dose 
toxicity  studies,  all  reproductive  toxicity 
studies  (Ref.  8)  and  the  standard  battery  of 
genotoxicity  tests  (Ref.  6)  should  be  available 
prior  to  the  initiation  of  trials  in  pediatric 
populations.  Juvenile  animal  safety  studies 
should  be  considered  on  an  individual  basis 
when  previous  animal  data  and  human  safety 
data  are  insufficient. 

The  need  for  carcinogenicity  testing  should 
be  addressed  prior  to  long-term  exposure  in 
pediatric  clinical  trials  considering  the  length 
of  treatment  or  cause  for  concern  (Ref.  7). 

12.  Continuing  Efforts  to  Improve 
Harmonization 

It  is  recognized  that  significant  advances  in 
harmonization  of  the  timing  of  nonclinical. 
safety  studies  for  the  conduct  of  human 
clinical  trials  for  pharmaceuticals  have 
already  been  achieved  and  arb  detailed  in 
this  guideline.  However,  differences  remain 
in  a  few  areas.  These  include  toxicity  studies 
to  support  first  entry  into  man,  the 
recommendations  for  reproductive  toxicity 
studies  for  women  of  childbearing  potential, 
and  the  diuation  of  nonclinical  safety  studies 
for  trials  and  marketing  of  drugs  intended  for 
greater  than  6  months  clinical  use.  Regulators 
and  industry  will  continue  to  consider  these 
,  differences  and  work  towards  further 
improving  the  drug  development  process. 

13.  Endnotes 

Note  1  For  the  conduct  of  single  dose  toxicity 
studies,  refer  to  the  ICH-1  recommendations 
(Ref.  10)  and  the  regional  guidelines  (e.g.. 

Ref.  4). 

Note  2  There  are  currently  regional 
differences  for  the  minimum  duration  of 
repeated  dose  toxicity  studies:  2  weeks  in  the 
EU  and  the  United  States,  and  2-weeks 
nonrodent  and  4-weeks  rodent  in  Japan.  In 
Japan,  unlike  the  EU  and  the  United  States, 


the  male  fertility  study  is  expected  prior  to 
the  inclusion  of  men  in  clinical  trials.  As  an 
alternative,  an  assessment  of  male  fertility  by 
careful  histopathological  examination  in 
rodents  can  be  made  in  the  4-week  repeated 
dose  toxicity  study  (Ref.  9)  and  thus  folfills 
this  requirement  for  Japan.  In  the  EU  and  the 
United  States,  2-week  repeated  dose  studies 
are  considered  adequate  for  an  overall 
assessment  of  the  potential  toxicity  of  a  drug 
to  support  clinical  trials  for  a  short  duration. 
Note  3  In  the  United  States,  if  the  12-month 
nonrodent  study  will  not  be  completed 
before  clinical  trials  exceed  6  months,  the 
U.S.  Food  and  Drug  Administration  should 
be  consulted.  The  nature  of  the 
pharmaceutical  being  developed,  the  patient 
population  being  treated,  and  the  available 
nonclinical  toxicity  information  should  be 
considered.  If,  for  example,  6-month  studies 
in  two  species  (one  rodent  and  one 
nonrodent)  have  been  completed  and  there  is 
no  cause  for  concern  for  the  safety  of  the 
subjects  being  studied,  the  12-month 
nonrodent  study  should  he  ongoing  such  that 
it  exceeds  the  duration  of  the  clinical  trial. 
This  lead  should  be  sufficient  to  allow 
application  of  the  findings  fiom  the 
nonclinical  study  to  influence  monitoring 
and  conduct  of  the  clinical  study  if 
additional  unexpected  hazards  are  identified 
to  ensure  patient  safety  and  efficient 
evaluation  of  potential  clinical  hazards. 

Note  4  Deleted. 

Note  5  A  highly  effective  method  of  birth 
control  is  defined  as  one  which  results  in  a 
low  feilure  rate  when  used  consistently  and 
correctly  (i.e.,  less  than  1  percent  per  year), 
such  as  implants,  injectables,  combined  oral 
contraceptives,  some  lUD’s,  sexual 
abstinence,  or  vasectomized  partner.  For 
subjects  using  hormonal  contraceptive 
method,  information  regarding  the  product 
under  evaluation  and  its  potential  effect  on 
the  contraceptive  should  be  addressed. 


Note  6  The  necessity  for  adult  human  data 
would  be  determine  on  a  case-by-case  basis. 

14.  References 

1.  ICH  Topic  S6  Document  “Preclinical 
Testing  of  Biotechnology-Derived 
Pharmaceuticals.” 

2.  ICH  Topic  E8  Docmncnt  “General 
Considerations  for  Clinical  Trials.” 

3.  ICH  Harmonised  Tripartite  Guideline 
(S3A)  Note  for  “Toxicokinetics — Guidance 
on  the  Assessment  of  Systemic  Exposure  in 
Toxicity  Studies.” 

4.  Food  and  Drug  Administration,  “Single 
Dose  Acute  Toxicity  Testing  for 
Pharmaceuticals,”  Guidance  for  Industry, 
August  1996. 

5.  ICH  Harmonist  Tripartite  Guideline 
(S2A)  “Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests.” 

6.  ICH  Topic  S2B  Document  “Standard 
Battery  of  Genotoxicity  Tests.” 

7.  ICH  Harmonised  Tripartite  Guideline 
(SlA)  “Guideline  on  the  Need  for  Long-Term 
Rodent  Carcinogenicity  Studies  of 
Pharmaceuticals.” 

8.  ICH  Harmonised  Tripartite  Guideline 
(S5A)  “Detection  of  Toxicity  to  Reproduction 
for  Medicinal  Products.” 

9.  ICH  Harmonised  Tripartite  Guideline 
(S5B)  “Toxicity  to  Male  Fertility.” 

10.  Arcy,  P.  F.,  and  D.  W.  G.  Harron, 
“Proceeding  of  The  First  International 
Conference  on  Harmonisation,  Brussels 
1991,”  Queen’s  University  of  Belfest,  pp. 
183-184, 1992. 

Dated:  April  25, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-114%  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  41MM)1-F 


_ _  i 

Reader  Aids  Federal  Roister 

Vol.  62,  No.  85 
Friday,  May  2,  1997 


CUSTOMER  SERVICE  AND  INFORMATION 


CFR  PARTS  AFFECTED  DURING  MAY 


Federal  RegIster/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding  202-623-5227 
aids 

Laws 

For  additional  information 

Presidential  Documents 
Executive  orders  and  proclamations 
The  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 

Privacy  Act  Compilation 
TDD  for  the  hearing  impaired 


523-5227 


523-6227 

523-6227 


523-4534 

523-3187 

523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fox 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register’s 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list  The  public  inspection  list  will  be  updated 
immediately  for  docmnents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  ofiice  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 


telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES.  MAY 

23613-23938 .  1 

23939-24324 .  2 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Afiected  (LSA),  which 
lists  parts  and  sections  aSacted  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Administrative  Orders: 

Presidential  Determinations: 
No.  97-21  of  April  24, 


1997 . .23939 


5  CFR 

3801 . 

7  CFR 

226 . 

. 53941 

. 53613 

301 . 

. 53620,  23943 

340 . 

. 53628,  23945 

454 . 

. .53628 

457 . 

. 53628 

1755 . 

. 53958 

Proposed  Rules: 

401 . 

. 53675 

416 . 

. 53680 

425 . 

. 53685 

437 . 

. 53690 

457 . 

..53675,  23680,  23685, 
23690 

8  CFR 

292 . 

. 53634 

9  CFR 

92 . 

304 . 

308 . 

310 . 

327 . 

381 . 

416  . 

417  . 

10  CFR 


Proposed  Rules: 

435 . .24164 

14  CFR 

'  39 . .23640,  23642,  24009, 

24013,  24014,  24015,  24017, 
24019,24021,24022 

71  . .23643,  23644,  23646, 

23647,  34648,  23649,  23651 , 
23652,  23653,  23654,  23655, 
23656,24024 

97 . .24025 

187 . .24286 

Proposed  Rules: 

11 . 54288 

21 . 54288 

25 . 54288 

39 . 53695,  23697 

71 . 53699 


..~5363B 

....53638 

....53638 

....53639 

....53639 

....53639 

...53639 


16  . i . 

17  . 

. 54026 

. „...54026 

Proposed  Rules: 

230 . 

239 . 

270 . 

274 . 

. 54160 

. 54160 

.54160,  24161 
. 54160 

26  CFR 

1 . 

. 53657 

28  CFR 

0 . 

. 53657 

45 . 

. 53941 

29  CFR 

Proposed  Rules: 
4231 . 

_ _ -53700 

30  CFR 

Proposed  Rules: 
251 . 

.  9ayos 

31  CFR 

351 . . . . 

24980 

32  CFR 

706 . _.....53868 

33  CFR 


334 

_ 24034 

Proposed  Rules: 

96 . 

53705 

38  CFR 

Proposed  Rules: 

3 . 

. —23724 

17 . 

. 53731 

40  CFR 

52 . 

.54035,  24036 

81 . 

.54036,  24038 

180 . 

.54040,  24045 

244 . 

. 54051 

372 . 

. 53834 

Proposed  Rules: 
52 . . . 

. 24060 

60 . 

. 54212 

63 . 

. 54212 

81 . 

. 54065 

180 . 

. 54065 

260 . 

. 54212 

261 . 

. 54212 

264 . 

. 54212 

265 . 

. 54212 

266 . 

. 54212 

270 . 

. 54212 

271 . 

. 54212 

44  CFR 

Proposed  Rules: 

17  CFR 

1 . 

15 . 


.54026 

.54026 


62 


.53736 


ii  Federal  Register  /  Vol.  62,  No.  65  /  Friday,  May  2,  19973 /.Reader  Aids 


45CFR 

1626 . 

. 54054.  24159 

46CFR 

108 . 53894 


110 . 

....53894 

Ill . 

. 23894 

112 . 

....53894 

113....„ . 

. 23894 

161 . 

. 23894 

Proposed  Rules: 

2 . 

....53705 

31 . 

....53705 

71 . 

....‘53705 

91 . 

....53705 

107 . 

....53705 

115 . -  ... 

....53705 

126 . . 

....53705 

175 . . A . 

....53705 

176 . .  . 

....53705 

189 . . 

....53705 

47CFR 

0 . 

. 24054 

73 . 

...54055 

Proposed  Rules: 

25 . 

...54073 

48CFR 

Proposed  Rules: 

32 . 

....53740 

52 . 

...53740 

252 . 

....53741 

49CFR 

1 . .  . 

...53661 

8 . 

...53661 

10 . 

...53666 

107 . 

...54055 

190 . 

...54055 

Proposed  Rules: 

1121 . 

....53742 

1150 . 

....53742 

50CFR 

mn 

622 . 

670 . 

679 . 

PropoMd  Rule*: 

600 . 

648 . 


.53744 

.54073 


Federal  Register  /  Vol.  62,  No.  85  /  Friday,  May  2,  1997  /  Reader  Aids 


iii 


REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 
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by  57-97;  published  4-22- 
97 

DEFENSE  DEPARTMENT 
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systems;  comments  due 
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Energy  Efficiency  and 
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program;  lixlian  country 
policy;  comments  due  by 

5- 5-97;  published  521-97 
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Age  Discrimination  in 
Emptoyment  Act — 

Rights  and  claims 
waivers;  comments  due 
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Common  carrier  services: 
Satellite  communications — 
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published  4-4-97 
Radio  services,  special: 
Amateur  services— 

Spread  spectrum 
communication 
techrK)iogies;  greater 
use;  comments  due  by 
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SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Chlorofluorocarbon  propeliants 
in  seif-pressurized 
containers;  current  usage 
determined  to  be  rx>  longer 
essential;  comments  due  by 
5-5-97;  published  3-6-97 
Human  drugs: 

Current  good  manufacturing 
practice— 

Dietary  supplements  artd 
dietsuy  suppiment 
ingredients;  comments 


due  by  5-7-97; 
published  2-6-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Indirect  cost  appeals;  informal 
grant  appeals  procedure;' 
CFR  part  removed; 
comments  due  by  5-5-97; 
published  3-5-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8) — 

Leasing  to  relatives; 
restrictions;  comments 
due  by  5-9-97; 
published  3-16-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 

Coal  management; 
comments  due  by  5-9-97; 
published  4-9-97 
Delegation  of  authority, 
cooperative  agreements 
and  contracts  for  oil  and 
gas  inspections; 
comments  due  by  5-9-97; 
published  4-9-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Erxfangered  and  threatened 
species: ' 

Desert  bighorn  sheep; 
Peninsular  Ranges 
population;  comments  due 
by  5-7-97;  published  4-7- 
97 

Endangered  Species 
Contrition: 

Appendices  and 
amendments;  comments 
due  by  5-9-97;  published 

4- 17-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 

Reporting  and  paying 
royalties  on  gas  standards 
and  gas  analysis  report; 
comments  due  by  5-5-97; 
published  4-4-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Montana;  comments  due  by 

5- 7-97;  published  4-7-97 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 


Nurses  (H-1A  category); 
extension  of  authorized 
period  of  stay  in  U.S.; 
processing  procedures; 
comments  due  by  5-6-97; 
published  3-7-97 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
General  management  policy: 
Searching  and  detaining  or 
arresting  persons  other 
than  inmates;  comments 
due  by  5-5-97;  published 

3-5-97 

Inmate  control,  custody,  care, 
etc.: 

Progress  reports;  triennial 
preparation;  comments 
due  by  5-5-97;  published 

3- 5-97 

NUCLEAR  REGULATORY 
COMMISSION 

Plants  and  materials;  physical 
protection: 

Nudear  power  plant  security 
requirements;  deletion  of 
certain  requirements 
associated  with  internal 
threat;  comments  due  by 
5-6-97;  published  2-20-97 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 

Reduction  in  force — 

Initial  retirement  eligibility 
establishment  arxl 
health  benefits 
continuance;  annual 
leave  use;  comments 
due  by  5^97; 
published  3-10-97 
POSTAL  SERVICE 
Intemationat  MaH  Manual: 
Global  package  link  (GPL) 
service- 

implementation;  comments 
due  by  5-9-97; 
published  4-9-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Louisiana;  comments  due  by 
55-97;  published  4-4-97 
Ports  and  waterways  safety: 
Port  Everglades,  FL;  safety 
zone;  comments  due  by 
5597;  published  3-7-97 
Regattas  and  marine  parades: 
Fort  Myers  Beach  Offshore 
Grand  Prix;  comments 
due  by  5-797;  published 

4- 797 

TRANSPORTATION 

DEPARTMBIT 

Economic  regulations: 


International  passenger 
tariff-filing  requirements; 
exemption;  comments  due 
by  5-9-97;  published  3-10- 
97 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 

Airbus;  comments  due  by  5- 
597;  published  3-26-97 

Airbus  Industrie;  comments 
due  by  5-5-97;  published 
3-26-9r 

Boeing;  comments  due  by 

5-5-97;  published  3-4-97 

Domier;  comments  due  by 
55-97;  published  3-2697 

Gulfstream  American 
(Frakes  Aviation); 
comments  due  by  5-5-97; 
published  3-26-97 

Lockheed;  comments  due 
by  5-5-97;  published  3-26- 
97 

Pilatus  Britten-Norman  Ltd.; 
comments  due  by  55-97; 
published  3-3-97 
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